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XIV.  In  what  Cases  a  Court  of  Equity  will  restrain 
the  Party  from  bringing  further  Ejectments^ 
by  granting  a  perpetual  Injunction. 
XV.  Of  the  Action  of  Trespass  for  Mesne  Profits. 

I.  0/  the  Nature  of  the  Action  of  Ejectment. 

An  ejectment  is  a  possessory  action  (1),  wherein  the  title 
to  lands  and  tenements  may  be  tried ,  and  the  possession  re- 
covered in  all  cases  where  the  party  claiming  title  has  a  right 
of  entry ;  whether  such  title  be  to  an  estate  in  fee,  fee  tail, 
for  life,  or  for  years.    From  this  description  it  should  seem, 
tliat  rti  strictness,  this  action  could  be  maintained  for  the  re- 
covery of  that  species  of  property  only,  whereon"  an  entry 
can  be  made.    But  it  will  be  found,  that  in  a  few  instances, 
which  will  be  more  particularly  mentioned  hereafter,  this  ac- 
tion has  been  extended  beyond  these  limits.    After  the  disuse 
of  real  actions,  questions  of  title  to  land  Were  usuaHy  tried  in 
actions  of  replevin  or  trespass  quare  clausum  f regit;  and  this 
practice  continued,  until  the  method  of  trying  titles  by  the 
action  of  ejeciio  Jirma  was  introduced  (t).    But  in  the  yectio 
Jirma,  damages  only  could  be  recovered  until  some  time  b^- 
tWeeh  the  <ytnlHch.  2.  and  7th  Edw.  4.  about  which  time  it 
appears,  fjrom  the  year  book  of  7  Edw.  4.  fol.  6.  that  it  had 
been  resolved  by  the  judges,  that  the  term,  as  well  as  da- 
mages, might  be  recovered  (3). 

The  action  of  ejectment  now  in  use  is  formed  on  the  plan 


(1 )  This  action  is  usually  termed  a  mixed  action  ;  improperly  as 
it  should  seem,  for  the  language  of  the  judgment^  is  **  quod  que- 
reBS  recuperet  terminum  ac  damna  ;*'  and  the  wnt  of  execution  is 
**  quod  habere  f&cxBspossessianemJ*  See  Matthew  ▼•  Hassel,  Cro. 
Eliz.  144.  and  Harebottle  ▼.  Placock,  Cro.  Jac.  21. 

(9)  In  the  conclusion  of  Alden^s  case,  43  Eliz.  5  Rep.  105.  b. 
Sir  E.  Coke  has  remarked,  that  titles  of  land  were  at  thai  day  for 
the  most  part  tried  in  actions  of  ejeetio  Jirm€e. 

(3)  I  am  not  aware,  however,  of  any  judgment  for  the  recovery 
of  the  term  prior  to  that  in  East  T.  14  H.  7.  Rot.  303,  a  copy  of 
the  record  of  which  will  be  found  in  RastaPs  Entries,  fol.  ^m-i.  b* 
S53.  a.  ed.  167O. 
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of  the  ejectio  firmest  in  its  improved  state,  after  it  bad  been 
decided  that  the  tertn  might  be  recovered.  In  the  action  of 
ejectment,  as  was  before  observed,  not  only  the  title  to  the 
lands  in  question  may  be  tried,  but  the  possession  also  may 
be  recovered,  which  circumstance  renders  it  the  most  eligible 
fiiode  of  proceeding ;  inasmuch  as  in  trespass,  although  the 
right  may  be  ascertained,  damages  alone  can  be  recovered. 
In  the  action  of  ejectment,  indeed,  the  damages  which  are 
given  are  merely  nominal :  but  the  law  has  provided  another 
i^emedy  for  the  injury  sustained  by  the  party  claiming  title,  in 
being  kept  out  of  possession  from  the  time  when  his  title 
accrued,  to  the  time  of  recovering  possession  in  the  e^ec.U 
ment,.viz.  by  an  action  of  trespass  for  mesne  profits;  io\'  a 
further  account  of  which,  see  post,  sect  xv« 

Of  the  Requisites  to  support  an  Ejectment. — In'^order  to 
maintain  ejectment,  the  party  at  whose  suit  it  is  brought, 
must  have  been  in  possession,  or  at  least  clothed  with  the 
right  of  possession,  at  the  time  of  the  actual  or  supposed 
ouster*.  Hence,  this  action  is  termed  a  possessory  action. 
The  party,  wiio  has  the  legal  estate  in  the  lands  in  question, 
must  prevail :  hence,  a  partV  who  claims  under  an  elegit^^ 
subsequent  to  a  lease  grantea  to  a  tenant  in  possession,  can- 
not recover;  although  he  give  notice  to  the  tenant,  that  he 
does  not  intend  to  disturb  the  possession,  and  only  means  to 
get  into  the  receipt  of  the  rents  and  profits  of  the  estate. 

_  •  

In  the  case  of  Lade  v.  Holford,  £.  3  Geo.  3.  B.  R.  BulL 
N.  P.  110.  Lord  Mansfield,  C.  J.  declared,  "  that  he  and 
many  of  the  judges  had  resolved  never  to  suffer  a  plaintifl^, 
in  ejectment,  to  be  non-suited  by  a  term  standing  out  in  his 
own  trustee,  or  a  satisfied  term  set  up  by  a  mortgagor  against 
a  mortgagee;  but  that  they  would  direct  the  jury  to  presume 
it  surrendered."  From  this  doctrine  a  conclusion  has  been 
drawn,  which  the  case  by  no  means  warrants,  viz.  that  a 
plaintiflT  in  ejectment  may  recover  on  an  equitable  title.-— 

The  true  meaning  of  the  resolution  delivered  by  Lord  Mans- 
field is,  that  where  trustees  ought  to  convey  to  the  beneficial 
owner,  it  shall  he  left  to  the  jury  to  presume  that  they  have 
conveyed  accordingly:  or  where  the  beneficial  pccupation 
of  an  estate  by  the  possessor*  (under  an  equitable  title)  in- 
duces a  probability,  tliat  there  has  been  a  conveyance  of  the 
1^1  estate  to  the  person  who  is  equitably  entitled  to  it,  a  jury 
thay  be  directed  to  presume  a  conveyance  of  the  legal  estate* 
An  estate  was  devised  to  trustees  in  trust  for  L  S.  an  infant, 

a  teilw.  130.  a.  €  Per  Kenytm,  C.  J.  7  T.  ft.  3.  tB4 

b  Doe  d.  Da  Costa  ▼.  Wharton,  ST.        8  T.R.  122. 
R.3. 
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with  directions  to  convey  the  same  to  him  on  his  attaining 
twenty-one*.     In  an  action  of  ejectment^  brought  four  years 
after  L  S.  attained  twenty-one,  it  was  holden,  that  a  jury 
might  be  directed  to  presume  a  conveyance  to  I.  S.  in  pur- 
suance of  the  trust    A  term  of  1000  years  was  created  by  a 
deed  in  1717,  and,  in  1735,  was  assigned  for  the  purpose  of 
.securing  an  annuity  to  A.,  and  after  that  to  attend  the  in- 
heritance.   A.  having  died  in  1741,  and  the  estate  having  re- 
mained undisturbed  in  the  hands  of  the  owner  of  the  inherit- 
ance and  herdevisee  from  17ddtol8ld,  without  any  notice  hay- 
ing been  in  the  mean  time  taken  of  the  term,  except  that  in 
1801  the  devisee  in  whose  possession  the  deeds  creating  and 
assigning  it  were  found,  covenanted  to  {mxluce  those  deeds 
when  called  for :  held*  that,  under  these  circumstances,  the 
jury  were  warranted  in  an  ejectment  brought  for  the  pre- 
mises by  the  heir  at  -law  to  presume  a  surrender  of  the  term. 
So  where  a  term  of  years  was  created  in  1763  aud  assigned 
over  to  a  trustee  in  1779,  to  attend  the  inheritance.    In  1814 
the  owner  of  the  inheritance  executed  a  marriage  settlement, 
and  in  1816  he  conveyed  his  life  interest  in  the  estate  to  a 
purchaser,  as  security  for  a  debt;  but  no  assignment  of  the 
term  or  delivery  of  the  deeds  relating  to  it  took  place  on  either 
occasion.    In  1819  an  actual  assignment  of  the  term  was 
made  by  the  administrator  of  the  trustee  in  1779  to  a  new 
trustee  for  the  purchaser  in  1816.    Held'  that  under  these 
circumstances  on  an  ejectment  brought  by  a  prior  incum- 
^  brancer  against  the  purchaser,  the  jury  were  warranted  in 
presuming  that  the  term  had  been  surrendered  previouslv  to 
1819.    In  these  cases  when  a  convevance  is  presumed,  there 
is  an  end  of  the  legal  estate  created  oy  the  term.    But  where 
Ihe  facts  of  the  case  preclude  such  presumption ;  or,  if  it 
appear  in  a  special  verdict',  or  special  case^,  that  the  legal 
estate  is  outstanding  in  another  person,  the  party  who  is  not 
clothed  with  the  legal  estate  cannot  prevail  in  a  court  of 
law  (4). 

d  England  d.  Syburn  v.  Slade,  4  T.  R.    f  Doe  d.  PuUand  v.  Hilder,  2  B.  ft  A. 

682.  782. 

e  Doe  d.  Burdett  v.  Wrig^hte,  2  B.  &  A.    g  Goodtitie  d.  Jones  v.  Jones,  7  T.R. 

710.  49. 

h  Roe  d.  Reade  v.  Reade,  S  T.  R  122. 


at 


(4)  **  As  to  the  doctriue,  that  the  legal  estate  cannot  be  set  up 
law  by  a  trustee  against  his  cestui  que  trust,  that  has  been  long 

repudiated."      Per  Ellenborough,  C.  J.  in  Doe  d.  Shcweu  v. 

Wroot,  E.  44  G.  3.  B.  R.  5  East,  138.     See  further  on  this  point 

Lebsee  of  Massey  v.  Touchstone,  reported  in  a  note  to  Shannon  v. 

Bradstreet,  I  Sch.  &  Lefr.  p.  (i?. 
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The  plaintiff  in  ejectment  must  recover  on  the  strength  of 
bis  own  title,  and  not  on  the  weakness  of  that  of  the  de- 
fendant^  Possession  gives  the  defendant  a  right  against 
every  person  who  cannot  shew  a  good  titled  But  a  lessee 
will  not  be  permitted  to  defend  an  ejectment  against  his  own 
landlord,  on  a  supposed  defect  in  the  title  of  the  landlord' ; 
nor  if  B.  claiming  under  A.  let  lands  for  a  year  and  die,  and 
A.  aftec  the  expiration  of  the  term  brings  an  ejectment 
against  C,  can  C.  dispute*  the  title  of  A. ;  nor  where  tenant 
in  possession  has  paid  rvtto  the  lessor  of  plaintiff,  can  a  third 
person  come  in  and  detml  as  landlord  without  the  tenant, 
and  dispute  the  lessor  of  plaintiff's  title*. 

In  a  case,  however,  where  the  lessor  of  the  plaintiff  holding 
an  estate  under  a  lease  for  21  years*,  underlet  the  same  to  the 
defendant  for  a  year,  and  the  defendant  held  over  afle^  the 
expiration  of  the  21  years,  after  which  the  kssor  of  the  plain* 
tiff  gave  the  defendant  a  regular  notice  to  quit,  which  not 
being  complied  with,  an  ejectment  was  brought;  it  was 
hoiden,  that  it  was  competent  to  the  defendant  to  shew,  that 
the  lessor's  title  had  expired,  and  that  he  had  no  right  to  turn 
him  out  of  possession. 


IL  By  whom  an  Ejeclmenl  may  he  brought. 

Am  ejectment  may  be  brought  by  the  following  persons : 

1.  Assignee  of  a  bankrupt,  1  Wils.270. 

%  Conusee  of  a  statute  merchant  or  staple. 

3.  Copyholder  (5),  Moor,  56P«  1  Leon.  4  Cro.  Eliz.  535. 
4  Rep.  ^.  a.  Cro.  Jac.  31.  Yelv.  144.    1  T.  R.  600. 

i  Per  Lee^  C.  J.  delivering  the  opinion  m  Banriek  t.  Tbompton,  7  T.  R.  4SS. 

of  the  court  in  Martin  y.  Stnichan  n  Doe  d.  Knig^ht  ▼.  Smjtbe,  4  Maule 

6  T.  R.  1 10.  n.  &  Selwyn,  347. 

k  Per  Lord  Mansfield,   C.  J.  4  Burr,  o  England  d.  Sybum  r.  Slade,  4  T.  R. 

S4S7.  682.    Doe  y.  Ramsbotham,  3  M.  ft 

1  See  Driver  d.  Ozendon  v.  Lainrrence,  S.  516.  S.  P. 

2  Bl.  R.  1259. 


(5)  If  a  copyholder,  without  licence,  makes  a  Icaije  for  one  year, 
or,  with  licence,  makes  a  lease  for  many  years,  and  the  lessee  be 
ejected,  he  shall  not  sue  inXhe  lord's  court  by  plaint,  but  shall  have 
an  ejeciio  firma  at  the  common  law  ;  because  he  has  not  a  ens* 
tomary  estate  by  copy,  but  a  warrantable  estate  by  the  rules  of  ihe 
common  law,  Co.  Cop.  s.  51.       . 
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4i  Coq)oration  aggregate.  Carth.  390. 13  Mod.  1 13.  or  sole. 

5.  Devisee.  1  lost  240.  b. 

0*  Grantee  of  rent-charge,  with  a  power  to  retain  until  aa- 
tiafaction,  1  Saund.  112. 

7.  Guardian  in  socage  (6). 


.  If  the  copyholders  of  a  manor  belonging  to  a  bishopric,  during 
the  vacancy  of  the  see,  commit  a  forfeiture  by  cutting  timber,  the 
succeeding  bishop  may  brin^  ejectment.  Read  r.  AHen,  OxIbrdI 
circuit,  1730,  per  Corny  us,  BuU.  N.  P.  10?. 

An  h«ir»  to  whom  a  copyhold  descende,  may  surrender  bdbre 
•Jmittaace,  because  he  is  m  by  course  of  law,  and  tke  cxui^tn^ 
whicb  makes  him  heir  to  the  estate,  casta*  tbe  possession  upsn.  faim> 
from  lpi§  ap^estor ;  consequently  buqh  htnr  ma^r  maintain  ejectjmenl^ 
before  admittsQc^  ^.  But  a.  straagefi  to  whoni  a  copyhold  is  sij^i 
rendered,  has  nothtnn;  before  admittance*  becauj^  he  is  a  pui^chaser*; 
tJntil  the  admittance  of  surrenderee  the  copyhold  remains  in  the 
surrenderor,  and  if  he  die,  bib  heir  may  bring  ejectment.  WiIsoi\ 
V.  Weddell,  Yelv.  144.  Bot  after  admittance  surrenderee  may 
maintain  ejectment  against  surrenderor,  arid  lay  his  demise  on  a  day 
between  the  times  of  surrender  and  admittance.  Holdfast  v.  Clap- 
ham,  1  T.  R.  600.  AdmJttaaca  of  tenant  for  life  is  admittance 
of  him  in  remainder,  without  any  other  admittance.  Auncelme  v. 
Auncelme,  CrowJac.  31.  War80p[>  v.  Abell^  5  Mod*  SO?.-  But 
if  a  copyhold  be  surrendered  to  one  for  life,  remainder  to  another 
in  fee,  if  the  lord  is  to  havea'^ne  from  the  remainder-man  there  is 
oc<:asion  for  a  new  admittance.  Gtppen  v.  Banney,  Moor.  465. 
And  a  custom  that  the  remainder- man  cbming  into  possession-on 
the  death  of  tenant  for  life  shall  be  admitted  and  pay  a  fine  is  a 
good  custom.     Doe  d.  \Vliitbread  v.  Jenney,  5  East,  5^2. 

The  devisee  of  a  copyhold  or  customary  estate*  which  had  been 
surrendered  to  the  use  of  the  will,  having  died  before  admittance^ 
it  was  holden,  that  her  devisee,  though  afterwards  admitted^  could 
not  recover  in  ejectment ;  for  the  admittance  of  the  second  devisee 
had  no  relation  to  the  last  legal  surrender,  and  the  legal  title  re- 
tnained  in  the  heir  of  the  surrenderor.  Doe  d.  Vernon  v.  Vernon^; 
9. East,  8. 

Copyholds  are  not  within  the  statute  against  fraudulent  convey- 
ances, and,  therefore,  if  the  plaintiff  claim  under  a  voluntary  con- 
veyance, though  the  defendant  claim  under  a  subsequent  purchase 
for  a  valuable  consideration,  yet  the  plaintiff  shall  recover.  Per 
Blencowe,  J.  LaiUueston  ass.  1699.  Bull.  N.  P.  108. 

(6)  Guardian  in  socage  may  make  a  lease  for  years,  and  his  les- 
see may  have  an  ejectione  Jirmeef  per  tbree  justices^  Cro.  Jac.  99^ 

*  Adm.  Per  Cur.  in  Roe  d.  Jeffereyt  t.  Hicks,  %  Will- 15.  and  ptr  Kenyan 
'     C.  J.  tfi  Dos  V.  UeUier,  S  T.  R.  1 69.  S.  P. 
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8.  Infaat,  per  Mallet,  J.  March,  143. 

9.  Legatee  of  a  chattel  real  may  maintain  ejectment  against 
executor'  or  a  strangef* ;  but  the  assent  to  the  execotor  to 
the  bequest  must  be  proved.        ^ 

10.  Mortgagee,  Doug.  21.  Salk.  245.  Str.  413  (7). 

p  Doe  Y.  Guy,3  East,  190.  q  1  Str. 70. 


Adm.  Halt.  16,  17.  Guardian  in  socage  may  make  a  lease  of  the 
infant's  estate  until  his  age  of  14  years,  and  upon  such  lease  the 
lessee  may  maintain  an  ejectment.  3  RoL  Abr.  41.  (Q)  pi.  4. 
Guardian  in  socage  may  bring  trespass  or  ejectment  in  bis  own 
name,  or  make  a  lease  of  the  land  in  his  own  name,*ufitil  the  infant 
drrive  at  theage  of  14.  Per  Cur.  Ld.  Ray m.  131.  Guardian  ap* 
pointed  by  defid«  or  will  in  writing,  attested  by  two  whoeaseB  under 
the  Stat.  12  Car.  2.  c.  24.  8.  8  and  9,  has  the  same  interest  in  all) 
respects  as  a  guardian  in  socaffe  had  before,  with  these  exceptions  : 
Ist.  such  guardian  mav  hold  his  office  for  a  longer  tipote  thaa  th& 
guardian  in  socage  could  ;  viz.  until  the  heir  attain  the  age  of  Si ; 
2d.  the  next  of  kin  not  inheritable  were  the  persons  entitled- to*  be 
guardians  in  socafins ;  but,  under  the  statute,  ikk^  person  appMnted* 
by  the  father  shall  be  guardian.  See  Vaugh.  179*  and  I  P.  Wnis*, 
102.  See  also  several  Teamed  notes  on  the  subject  of  guardianshi|> 
in  Hargr.  Co.  Litt.  88.  b. 

(7)  But  by  Stat.  7  G.2.  c.  20.  s.  1.  "Where  any  action  of  eject- 
**  ment  shall  be  brought  by  any  mortgage^,  their  heirs,  execu- 
**  tors,  Sec.  and  no  suit  shall  be  dependxn/^  in  equity  for  foreclosing 
**  or  redeeming  such  mortgtiged  lands ^  if  the  person  having  righib 
*f  to  redeem,  and  who  shall  appear  and  become  defendant,  shall,' 
"  pending  such  fiction^  pay  unto  the  mortgagees,  or,  in  case  of  te- 
**  fusal,  Dring  into  court,  principal,  interest,  and  costs,  expend^, 
**  either  in  law  or  in  equity,  upon  such  mortgage;  the  monies  so 
^  paid  or  brought  into  court,  shall  be  in  satisfaction  of  such 
"  mortgage,  and  the  court  shall  discharge  the  mortgagor  or  de- 
^  fd^ndant  from  the  sanie,  and  compel  the  mortgagees  by  rule  of 
**  court,  at  the  costs  of  the  mortgagor,  to  reconvey  the  mortgaged 
«<  lands,  and  deliver  up  all  deeds  and  writings  in  their  Gunteay  re- 
**  latifig  to  the  title."  N.  there  must  be  an  affidavit,  that  there 
is  not  any  suit  in  equity  depending.  After  judgment  for  the  plain- 
tiff  in  ejectment,  the  mortgagor  prayed  to  bring  the  money  into 
court  on  the  preceding  statute;  but  per  Plsge  and  Chappie,  Js., 
the  statute  gives  liberty  to  do  it,  pending  the  action :  but,  after 
judgment,  the  action  is  not  depending  ;  the  application,  therefore, 
was  refused.  Wilkinson  d>  Lock  v.  Traxton,  B.  R.  M.  14  G.  2. 
Serjeant  Leeds'  MSS.  This  statute  contains  a  proviso  (0.  3.),  that 
it  shall  not  extend  to  any  case,  where  the  party  praying  a  rederop* 
tioa  has  not  a  right  to  aredeem,  &c.  Hence  where  the  mortgagor 
has  agreed  to  convey  the  equity  of  r\edemption  to  the  mortgagee. 
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11.  Personal  representative,'  stat  4  Ed w.  3.  c  7.  4  Rep* 
94.  a.  1  Vent.  SO. 

12.  Tenant  by  elegit 

\S.  Tenant  in  common  may  maintain  ejectmept  against 
his  companion  upon  an  actual  ouster,  Litt  sect  322. 

N*  Committee  of  a  lunatic's  estate  cannot  bring  an  eject- 
ment. Hob.  215.  Hutt  16. 


III.  For  what  T^ngs  a7i  Ejectment  will  lie. 

In  general,  an  ejectment  will  lie  to  recover  the  possession 
of  anything  whereon  an  entry  can  be  made,  and  whereof  the 
sheriff  can  deliver  possession.  Hence  an  ejectment  will  lie 
for  the  recovery  of 

— »—  acres  of  alder  can*  in  Norfolk,  because  alder  carr  is 
a  term  well  known  in  that  county,  and  signifies  the  same  as 
alnetum,  Barnes  v.  Peterson,  Str.  1063. 

Beastgate  in  Suffolk,  Bennington  v.  Groodtitle,  Str.  1084. 

Bedchamber,  3  Leon.  310. 

— p.  acres  of  bogge  in  Ireland,  Cro.  Car.  Sia. 

Cattlegate  in  Yorkshire  (8),  Metcalf  v.  Roe,  B.  R.  M. 
9  Geo.  2.  Ca*  Temp.  Hardw.  167. 

Church,  by  the  name  of  a  messuage,  Salk.  25d. 

Coalmine,  Commyn  v.  Kyncto,  Cro.  Jac.  150. 

— —  de  mineris  carbonum  in  county  palatine  of  Dur* 
ham,  Carth.  277. 

Common  of  pasture,  adjudged  good  after  verdict ;  for  it 


the  court  will  not  stay  proceedings.     Goodtitle  d.  Taysom  v.  Pope, 
7  T.  R.  185. 

(8)  Ejectment  for  10  acres  of  pasture  and  cattlegates,  with  their 
appurtenances,  in  a  close  called,  &c.  in  Yorkshire.  Motion  after 
verdict  in  arrest  of  judgment,  on  the  ground  of  ^uncertainty  of  de- 
scription. Per  Cur.  Either  cattlente  must  be  considered  as  pas- 
ture, and  then  it  is  synonimous  with  the  wx>rd  pasture  preceding  it ; 
or  else  it  must  he  taken  for  common  of  pasture  for  cattle ;  and  then 
being  after  verdict,  it  must  be  taken. for  common  appurtenant, 
which  is  recoverable  in  ejectment.  Metcalf  v.  Roe,  M.  9  G.  i.  B.  R. 
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shall  be  intended  such  common  of  pasture  as  an  ejectment 
will  lie  for,  yiz.  common  appendant  or  appurtenant,  New- 
man Y.  Holdmyfast,  Str.  54. 

Cottage,  Hill  v.  Giles,  Cro.  Eliz.  818. 

< 

■  acres  of  furze  and  heath,  and  — — — .  acres  of 
moor  and  marsh,  Connor  v.  West,  5  Burr.  2673. 

House,  Royston  v.  Eccleston,  Cro.  Jac.  54. 

■  part  of  a  house,  known  by  the  name  of  the  Three 
King's  in  A.,  Sullivan  v.  Seagrave,  Str.  695. 

Land,  and  coalpit  in  the  same  land.  Objection,  that  is 
Us  petition.  An^er,  ejectto  firmtB  is  a  personal  action,  and 
plaintiff  demands  nothing  certainly,  Harebottle  v.  Placode, 
Cro.  Jac.  21. 

N.  Under  the  description  of  land,  the  owner  of  the  soil 
may  recover  land  which  is  subject  to  a  public  easement,  such 
as  the  kingH  highway:  and  a  wall  being  built  on  the  land« 
shall  not  vitiate  the  description,  Goodtitle  d.  Chester  v.  Alker» 
1  Burr.  133. 

Messuage  or  tenement,  calhd  the  Black  5tra/r,  1  Sidf.  2d5. 

I  acres  of  mountain  in  Ireland,  Lord  Kildare  vr 

Fisher,  Str.  71*  Lord  Kingston  v.  Babbington,  1  Bro.  P.  C. 
71  Tomlins*  ed. 

Orchard,  Wright  v.  Wheatley,  Cro.  Eliz.  854. 

Rectory  of  B.  and  a  certain  place  there  called  the  Vestry, 
S  Lev.  96,  97*  Hutchinson  v.  Puller,  adjudged  on  error  m 
the  Exchequer  Chamber,  and  recognised  in  2  Lord  Raym. 
147L 

Stable,  1  Lev.  58. 

By  virtue  of  the  stat  32  H.  8.  c.  7.  s.  7.  an  ejectment  will 
lie  for  tithes.  Priest  v.  Wood,  Cro.  Can  SOI. 

There  is  a  case  in  2  Lord  Raym.  789.  Camell  v.  Clavering, 
ex  relatione  magistri  Cheskyre,  where  it  is  reported  to  have 
been  holden,  in  the  Court  of  Exchequer,  that  an  ejectment 
would  lie  for  small  tithes. 

Where  an  Ejectment  mil  not  /ie.-— But  an  ejectment  cannot 
be  maintained  for  a 

Close,  11  Rep.  55.  Godb.  53. 

Manor,  without  describing  the  quantity  and  nature  of  land 
therein.  Latch,  61.  Lit  Rep.  301.  Hetl.  146. 

Messuage  and  tenement,  Doe  v.  Plowman,  1  East's  R.  441. 
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(9)  Messuage  gardeo  af¥t  tcnt^mmlk,  Goodtitle  v.  Wajton,  Sir. 
834. 

Messuage  or  tenement,  Goodri^t  on  d.  Wekh  v.  Flood, 
3  Wils.  23. 

Messuage,  situate  in  Coventiv\  iq  the  parishes  of  A*  and 
B.  or  one  of  (Acw,  Holden  baa  fof  uncertainty,  after  verdict^ 
and  that  the  words,  "  or  one  of  them,"  could  not  be  rejected* 

De  pecia  terrae,  Moor,  703.  pi.  976. 

De  castro,  villft  et  terris,  Yelv.  118. 

.  Ejectment  will  hot  li^  for  things  that  lie  merely  in  grant, 
which  are  not  in  their  nature  capable  of  being  delivered  in 
execution^  as  an  advowson,  common  in  gross,  Cro.  Jac  146. 

An  ejectment  will  not  lie  for  a  pischary,  Cro.  Jac.  14& 
Cro.  Car.  492.  8  Mod.  277.  1  Brownl.  142.  contra  per  Ash- 
biurst,  J.  1  T.  R.  3fel. 

.  Nor  pro  quodam  rivulo  sive  aquae  cursu,  called  D.  Telv. 
i43.  nor  for  Pannage,  1  Lev.  ^12. 

The  owner  of  the  fee  by  indenture  granted  to  A.,  his  part- 
ners, fellow  adventurers,  &c.  free  liberty  to  dig  for  tin  and  all 
Other  metals  throughout  certain  lands  therein  described^  and 
tQ  raise,  make  merchantable,  and  dispose  of  the  same  to  their 
own  use ;  and  to  make  adits,  &c.  necessary  for  the  exercise  of 
that  liberty,  together  with  the  use  of  all  waters  and  water- 
cojurses,  excepting  to  the  grantor  liberty  for  driving  any  new 
adit  within  the  lands  thereby  granted,  and  to  convey  any 
watercourse  over  the  premises^granted,  habendum  for  twenty- 
on^  years ;  covenant  by  the  grantee  to  pay  one*eighth  share 
of  all  pre  to  the  grantor,  and  all  rates,  taxes,  &c.andto  work 
effectually  the  mines  during  the  term ;  and  then,  in  failure 
of  the  performance  of  any  of  the  covenants,  a  right  of  re- 
entiy  was  reserved  to  the  grantor,  it  was  holden'  that  this 
deed  did  not  amount  to  a  lease,  but  contained  a  mere  hcense 
to  dig  and  'search  for  minerals,  and  the  grantee  could  not 
maintain  an  ejectment  for  mines  lying  within  the  limits  of 
the  set,  but  not  connected  with  the  workings  of  the 
grantee. 

r  Goodright    d.    Griffin    ▼.    Fawson,    i  Doe  d.  Hanlej  ▼.  Wood,  2  B.  &  A. 
7  Mod.  457.  8yo.  edit.  1  Barn.  150.        724. 
S.C. 


(9)  But  after  verdict  the  coart  will  give  leave  (evtrn  pending  a 
rule  to  arrest  the  j«idgment  on  this  ground]  to  enter  the  verdict  ac- 
cording to  the  judge's  notes  for  the  messuage  only.  Goodtitle  d. 
Wright  V,  Utway,  8  East,  357. 


IV.  In  what  Cases  an  Entry  fnusl  be  made  on  the 
Land  before  Ejectment  brought. 

Ik  some  cases  before  an  ejectment  can  be  brought,  somq 
previous  steps  must  be  taken,  in  order  to  entitle  the  plaintiif 
to  the  action ;  as  an  entry  must  be  made  on  the  lands  m  ques* 
tion,  or  notice  to  quit  must  be  given,  &c.  Under  what  cir« 
cumstances  these  proceedings  vriU  be  necessary,  wril  appiear 
from  the  following  remarks : 

An  actual  entry  is  necessary,  to  avoid  a  fine  levied  with 
procbmations,  according  to  the  stat.  4  H.  7.  c.  24. ;  and  an 
ejectment -cannot  be  brought  until  such  entry  ha»  been  made*. 
And  by  stat.  4  Ann.  c.  1^  s.  liS.  the  action  must  be  coqh 
menced  within  one  year  next  after  the  making  such  entry, 
and  prosecuted  with  effect. 

N.  The  plaintiff  must  lay  his  demise  on  a  day  subsequent 
to  the  day  of  the  entry*. 

But  an  actual  entry  is  not  aeceanay  to  avoid  a  fine  at  com- 
mon law,  without  proclamations' :  nor  a  fine,  with  proclama- 
tions, if  all  the  proclamations  were  not  made  at  the  time 
when  the  ejectment  was  brought' ;  nor  a  fine,  which  hfs  pp 
operation,  as  a  fipe  levied  by  soq  of  tenant  at  sufferance^or  a 
fine  levred-by  tenant  for  years^. ;  nor  to  maintain  an  ejectment 
on  a  clause  oC  fe-entiy  foe  non-payment  of  rent^  ( 10)/  Sp  if 
one  of  two  tenants  in  common  of  a  reversion  levy  a  fine  of 
the  whole,  such  fine  does  not  require  an  actual  entiy  by  the 
other  tenant  in  common  to  avoid  it"^. 

Where  tenant  for  life  levies  a  fine  with  proclamations,  aU 
though  it  is  not  any  bar  to  those  in  remainder,  yet  a  remain* 
der-man  must  make  an  actual  entry,  iu  order  to  avoid  it»  bef 

t  Betrington  v.  Parkhimt,  Str.  1086.  d.  Peckham  t.  Merlo^  WiUe%  177. 

Compere  v.  Hicks,  7  T.  R.  727.  was  overruled. 

u  2  Str.  1086.  7  T.  R.  727.  t  Doe  y.  Perkins,  3  M.  Ik  6. 271 . 

z  Jenkins   on  d.  Hairii  and  Wife  r.  a  For  Ld.  Kenfon,  C.  J.  in  JPeaeeaUa 

Pnchaxd,2Wils.45.  v.  Read,  1  Eait,  S75. 

y  Doe  d.  Ducket  and   Ladbrooke  v.  b  Goodrigfat  v.  Gator,  Doug.  477. 

WatU,  9£aat,17.  inwhich  Tapner  c  Roev.  Elliot,  IB.  It  A.  85.   Seealio 

Doe  Y.  Harris,  post,  t.  X. 


.(10)  **  To  avoid  a  fine  [i.  e.  a  fine  with  proclamations,  wheie 
all  the  proclamations  have  been  made  at  the  time  when  the  eject- 
pient  is  brought]  there  must  be  an  actual  entry.  In  all  other  case«, 
the  confession  of  lease,  entry,  arid  ouster,  is  sufficient.'*  Per  Lor^ 
Mansfield,  C.  J*  in  Oates  d.  Wigfall  v.  Brydon,  9  Bnrx.  1897* 
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fore  he  can  maintain  ejectment* ;  but  he  need  not  enter  until 
5  years  after  the  death  of  tenant  for  life*. 

An  entry  upon  an  estate  generally,  is  an  entry  for  the 
whole';  if  it  be  for  less,  it  should  be  so  defined  at  the  time. 

In  a  case,  where  a  party  had  a  right  of  entry  upon  condi- 
tion broken',  and  a  stranger  entered,  and  afterwards  the 
1>laintiflr  assented  to  such  entry,  and  brought  an  ejectment 
aying  the  demise  after  the  assent,  it  was  holden  sufficient 

Where  an  ejectment  is  brought  by  a  corporation  aggr^ate 
they  must  execute  a  letter  of  attorney  to  some  person,  em* 
powering  him  to  enter  on  the  land ;  but  a  verbal  notice  to 
quit  given  by  the  steward  of  a  corporation  is  sufficient^ 

Where  lands  are  in  the  possession  of  a  receiver*,  under  an 
appointment  of  the  Court  of  Chancery,  an  ejectment  cannot 
bb  brought  for  the  recoveiy  of  §uch  lands,  without  leave  of 
the  court.  Such  receiver  is  authorised  to  determine  tenan- 
cies from  year  to  year  by  a  notice  to  quit^ 


v.  In  what  Cases  a  Notice  to  quit  must  be  given  before 
JSjectment  brought.'^Requisites  of  Notice.-^fVaver 
of  Notice.^-^lVhere  Notice  is  not  required. 

Ths  old  tenancy  at  will  being  attended  with  many  incon- 
veniences, the  inclination  of  the  courts  has  of  late  been  to 
make  every  tenancy  a  holding  from  year  to  year,  if  they  can 
find  any  fjiundation  for  it^;  as  if  the  lessor  accepts  yearly 
rent,  or  rent  measured  by  any  aliquot^rt  of  a  year;  and  it 
has  been  considered  as  more  advantageous  to  the  parties,  that 
such  demises  should  be  construed  to  be  tenancies  from  year 
to  year,  so  long  as  it  shall  please  both  parties ;  for  in  that 
case  one  party  cannot  determuie  the  tenancy,  without  giving  a 
reasonable  notice  to  quit  to  the  other;  with  respect  to  which 

d  Comp«ie  T.  Hidu,  7  T.  R.  433. 737.    1  See   Richaidson   t.  Langridge,    4 

e  PomftetT.  Windsor,  2  Ves.4Sl.  Ttunt  12S.  where   Uie  agreement 

f  Per  Lord  Kcnjoo,  C.  J.  3  T.  R.  170.  wci  holden  to  be  a  tenancy  at  wiU; 

g  Rtcbct  V.  Adams,  Str.  1 12S.  the  piemiies  being  let  to  long  at 

h  Roe  d.  Dean  and  Ch.  of  Rochester  both  parties  liked,  and  a  compensar 

T.  Pierce,  %  Caipp.  N.  P.  C.  96,  tion  reserved  aocnitng  de  die  in  diem 

i  Angel  v.  Smith,  L.  1.  H.  Feb.  1804.  and  not  referable  to  a  year  or  any  aU- 

Eldon,  C.  10  Ves.  jun.  335.  quot  part  of  a  year, 
k  Doc  d.  Manack  v.  Read,  It  East, 

59. 
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it  may  be  laid  down  as  a  general  rule,  that  half  a  year's  (11) 
notice",  expiring  with  the  year  of  the  tenancy,  is  a  reasonable 
notice  in  all  cases,  except  where  a  different  period  is  esta- 
blished, either  by  express  agreement  or  the  custom*^  of  par- 
ticular  places  (12). 

If  the  tenant  die,  his  personal  representative,  having  the 
same  interest  in  the  land  which  the  tenant  had,  will  be  en- 
titled to  the  same  notice;  that  is,  half  a  year  s  notice  ending 
with  the  year^.  So  if  an  infant  becomes  entitled  to  the  re- 
version of  lands  leased  to  a  tenant  from  year  to  year,  he  can- 
not maintain  an  ejectment,  unless  he  has  given  the  tenant  a 
proper  notice  to  quit'. 

There  is  not  any  distinction  between  houses  and  land,  in 
this  respect  Half  a  year*s  notice  to  quit,  ending  with  the 
year  of  the  tenancy,  must  be  given  in  both  cases^.  Neither 
"Will  the  circumstance  of  the  rent  being  reserved  quarterly, 
▼ary  the  case,  if  the  tenancy  be  from  year  to  year  (13).  So 
if  an  bouse  be  let  from  year  to  year,,  to  quit  at  a  quarter's  no* 
<tice,  the  notice  must  be  given  to  quit  at  the  end  of  a  quarter 
expiring  with  a  year  of  the  tenancy*.  But  if  the  demise  be 
for  one  year  only,  and  then  to  continue  tenant  afterwards,  and 
to  quit  at  a  quarter's  notice,  a  quarter's  notice  ending  at  any 
time  will  be  sufficient*. 

So  where  premises  are  taken  under  an  agreement  by  which 
the  **  tenant  is  always  to  be  subject  to  quit  at  3  month's  no- 

m  13  H.  8. 15  b.  p  Maddon  ▼.  V^hitt,  2T.  R.  159. 

n  Roe  d.  Brown  t.  Wilkinson,  Haiy.    q  Higfaty.  Daiby.  1  T.  R.  162. 

8l  But.  Co.  litt.  370.  b.  n.  1.  Roe  d. 

Henderson  t.  Chamock,  Peake^s  N. 

P.C.4,5. 
o  Doed.  Shore  ▼.  Porter,  3T.  R.  13. 

See  also  3  Wils.  25.  and  Lawrence, 

J.  in  R.  V.  Stone,  6  T.  R.  298. 


Shirley  ▼.  Newman,  1  £sp.  N.  P.  C. 
267.    Kenyon,  C.  J. 
Doe  d.  Pitcher  v.  Donovan,  2  Camp. 
N.  P.  C.  78.    1  Taunt,  555. 8.  C 
PerChambre,  J.  8.  C. 


(11)  By  legal  computation  half  a  year  contains  182  days ;  for  the 
odd  hours  are  rejected.  1  intt.  135.  b.  But  a  notice  served  on 
the  €8th  of  September  to  quit  on  the  95th  of- March,  although  the 
period  contain  only  1 79  days,  has  b^n  holden  to  be  a  good  notice. 
Doe  d.  Harrop  v.  Green,  4  Esp.  N,  P.  C.  199.  And  Lord  EU 
lenborough,  in  the  same  case  said,  that  a  notice  on  the  99th  of  Sep* 
tember  to  quit  at  Lady-day  following  had  been  holden  good. 

(12)  By  the  custom  of  London,  a  tenant  at  will,  under  408.  nent, 
shall  not  be  turned  out  without  a  quarter*s  warning.  Dethik  v. 
Saunders,  2  Sidf.  20.    See  also  Tyley  v.  Seed,  Skin.  649. 

(13)  But  where  a  house  is  taken  by  die  month,  a  month's  notice 
will  be  suaScient.     Doe  d.  Parry  v.  llazell,  I  Esp.  N.  P.  C.  94. 
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tioe,'*  this  constitutes  a  quarterly  tenancy,  which  may  be  de* 
termined  by  a  three  months*  notice  to  quit,  expiring  at  the 
same  time  of  the  year  it  commenced,  or  any  corresponding^ 
quarter-day.  But  although  the  tenant  under  such  an  agree- 
ment enters  in  the  middle  of  one  of  the  usual  quarters,  if  there 
appears  to  be  no  agreement  to  the  contrary  he  will  be  pre- 
sumed to  hold  from  the  day  he  enters,  and  the  tenancy  can 
only  be  determined  by  a  notice  expiring  that  day  of  the  year, 
or  some  other  quarter-day  calculated  from  thence** 

A  demise,  "  not  for  one  year  only,  but  from  year  to  year, 
inures  as  a  demise  for  two  years  at  least;  and,  consequently, 
the  tenant  cannot  be  ejected  after  a  notice  to  quit  at  the  ex- 
piration of  the  first  year"*. 

But  where  furnished  apartments  were  taken^^  "/ar  19 
tnontks  certain^  and  six  months'  notice  aftertoardst*  it  was 
contended,  that  the  defendant,  under  the  above  taking;  was 
not  at  liberty  to  quit  till  six  months*  notice  had  been  given 
after  the  expiration  of  the  first  year;  but  Lord  Ellenborougb 
was  clearly  of  opinion,  that  the  defendant  was  only  bound  to 
remain  the  12  months  certain,  and  that  he  was  at  liberty  to 
quit  at  the  end  of  that  period,  by  giving  six  months'  previous 
notice.  His  lordship  laid  considerable  stress  upon  the  word 
certain,  applied  to  the  first  twelve  months,  which  shewed 
that  every  thing  afterwards  was  uncertain,  and  depended  on 
the  notice. 

If  a  lessee,  after  the  expiration  of  the  lease,  holds  over  and 
pays  rent,  the  law  presumes  an  agreement  between  the  par- 
ties, that  the  tenant  shall  continue  the  possession  accoraing 
to  the  terms  of  the  original  demise,  as  far  as  those  terms  are 
consistent  with  a  tenancy  from  year  to  year;  in  which  case, 
if  the  landlord  means  to  determine  the  tenancy,  he  must  give 
the  tenant  half  a  year*s  notice  to  quit,  corresponding  with 
the  time  of  the  original  taking.  In  this  case,  the  tenancy  from 
year  to  year  commences  at  the  same  time  when  the  lease  be- 

fan*;  and  if  the  tenant  assign  the  premises,  the  assignee  will 
e  tenant  from  year  to  year  irom  the  same  time,  and  notice  to 
quit  must  be  given  accordingly:  e.  g.  if  the  original  term  be- 
gan from  Michaelmas,  the  notice  must  be  to  quit  at  Michael* 
mas. 

The  receipt  of  rent  is  evidence  to  be  left  to  a  jury  that  a  te- 
nancy was  subsisting  during  the  period  for  wliich  that  rent 

u  Kemp  Y.  Deiiett,  3  Camp.  N.  P.  C.    y  Thompson  t.  Maberly,  2  Cainp.  N. 

610.  P.O.  673. 

z  Denn  y.  Cartwright,  4  Bast,  31.  z  Doe  d.  CasUeton  y.  Samuel,  6  Esp. 

N.  P.  C.  173. 
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was  paid ;  and  if  no  other  tenancy  appear,  the  presumption 
is,  that  that  tenancy  was  from  year  to  year. 

A.,  bein^  tenant  for  life*,  with  remainder  to  the  lessor  of 
the  plain tiif  in  fee,  on  2-2d  June,  1785,  demised  to  defendant 
for  twenly-one  years,  to  commence  from  old  Lady  Day  then 
past  On  30th  September,  1783,  A  died;  defendant  con- 
tinued in  possession,  and  paid  rent  to  the  lessor  oF  the  plain- 
tiff* for  two  years,  on  old  Lady  Day  and  old  Michaelmas  Day; 
before  old  Michaelmas  Day,  1787,  lessor  of  plaintiff  gave  de* 
fendant  notice  to  quit  on  old  Lady  Day  then  next  Adjudged, 
per  cur.,  that  the  notice  was  good,  on  the  ground,  that  pay- 
ment of  rent  on  the  6  th  of  April  was  evidence  of  an  agreement 
■for  a  tenancy  from  year  to  year  to  hold  from  that  day;  al- 
tbougb  it  was  objected,  that  the  interest  of  the  tenant  for  life 
having  expired  on  the  30th  of  September,  the  notice  ought  to 
iiave  been  to  quit  at  the  end  of  the  year  from  that  time. 

In  January,  1790,  A^  let  a  farm  to  defendant  for  seven 
years  by  paroL  Defendant  was  to  enter  at  old  Lady  Day  on 
the  land,  and  on;the  house  on  the  25th  of  May,  and  be  was 
to  quit  at  Candlemas.  On  the  2dd  of  September,  1792,  a 
Botice  to  quit  at  Lady  Day  next  was  served  on  defendant. 
The  court  held,  that  this  notice  was  improper.  Lord  Kenyon, 
C.  J.  observing,  that  though  the  agreement  be  void  by  the 
statute  of  frauds,  as  to  the  duration  of  the  lease,  yet  it  must 
r^ulate  the  terms,  on  which  the  tenancy  subsisted,  in  other 
respects ;  i.  e.  as  to  the  rent,  the  time  of  year  when  the  tenant 
was  to  quit,  &c.  The  agreement  was,  that  defendant  should 
quit  at  Candlemas.  If  the  lessor,  therefore,  chose  to  deter- 
mine the  tenancy  before  the  expiration  of  the  seven  years,  he 
could  put  an  end  to  it  at  Candlemas  only. 

Where  the  in-coming  tenant  enters  upon  different  parts  of 
the  demised  premises^,  at  different  times,  half  a  year's  notice 
to  quit,  with  reference  to  the  substantial  time  of  entry,  that 
is,  with  reference  to  the  original  time  of  entry  on  the  sub- 
stantial part  of  the  premises  demised  (14)  is  sufficient,  the, 
^bole  being  demised  at  one  entire  rent. 

a  Doe  d.  Joidan  ▼.  Ward,  1  H.  Bl.  97.    c  Doe  v.  Spfence,  6  Etot,  120.    Doe  t. 
b  Doe  d.  Rigge  v.  BeU,  5  T.  R.  471.  Watkins,  7  East,  55i. 


(14)  It  is  not  necessary,  that  the  notice  to  auit  should  be  given 
with  reference  to  the  time  of  entry  on  'the  other  parts,  which  are 
only  auxiliary  to  the  principal  subject  of  the  demise*  Neither  is 
it  necessary,  that  separate  ncltices  to  quit  the  other  parts  should  be 
given,  where  all  the  parts  are  demised  as  one  entire  thing*  One 
notice,  given  in  conformity  with  the  rule  laid  down  in  the  text,  it 
sufficient. 
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mectment  On  the  5th  of  October,  1769^,  plaintiff  agreed 
to  let  to  defendant  a  farm,  to  hold  t\\e  arable  land  from  the 
13th  of  February  then  next,  the  pasture  from  the  5th  of 
April,  and  the  meadow  from  the  12th  of  May,  for  seven 
years,  at  a  yearly  rent  payable  at  Michaelmas  and  Lady 
Day,  t^e  first  payment  to  be  made  at  Michaelmas  then  next; 
and  the  defendant  to  have  a  way-going  crop  of  three  parts  of 
the  arable  land  after  the  expiration  of  the  term,  paying  so 
much  per  acre.  On  the  30th  of  September,  1777,  the  plain- 
tiff gave  the  defendant  notice  to  quit  the  arable  land  on  the 
13th  of  February  next,  the  pasture  on  the  5th  of  April,  and 
the  meadow  on  the  ISth  of  May;  a  question  arose,  whether 
this  notice  was  sufficient  to  entitle  the  plaintiff  to  recover  the 
whole  or  any  part  of  the  premises,  the  defendant's  counsel 
having  objected,  that  the  notice  to  quit  ought  to  have  been 
given  on  the  13th  of  August,  viz.  half  a  year  previously  to 
the  13th  of  February,  from  which  time  the  arable  ground  was 
holden;  it  was  resolved  by  three  justices  (absente  de  Grey, 
C.  J.)  that  the  notice  to  quit  was  sufficient;  that  the  true  coa» 
struction  of  the  agreement  was,  that  it  was  a  holding  frood 
Lady  Day  to  Lady  Day,  the  rent  being  payable  at  Michael- 
mas and  Lady  Day ;  and  though  part  of  the  farm  was  to  be 
entered  on  and  quitted  at  old  Candlemas,  and  the  other  not 
until  old  May  Day,  yet  the  custom  of  most  countries  would 
have  directed  the  same  in  a  taking  from  old  Lady  Day:  that 
in  the  present  case,  any  inconvenience,  which  the  tenant 
might  suffer,  was  obviated  by  that  part  of  the  agreement, 
which  provided  for  his  having  a  way-going  crop. 

The  rule  of  construction  laid  down  in  the  preceding  case 
of  Doe  V,  Snowdon,  was  recognised  and  adopted  in  Doe  v. 
Spence%  6  Cast,  130.,  where,  under  an  agreement  by  a  te- 
nant of  a  farm,  to  enter  on  the  tillage  land  at  Candlemas,  and 
on  the  house  and  other  premises  at  Lady  Day  following;  and 
that,  when  he  left  the  farm,  he  should  quit  the  same  accord- 
ing to  the  times  of  entrv  as  aforesaid,  and  the  rent,  which 
was  an  entire  rent  for  all  the  premises  demised,  was  reserved 
half  yearly  at  Michaelmas  and  Lady  Day ;  it  was  holden,  that 
a  notice  to  quit,  delivered  half  a  year  before  Lady  Day,  but 
less  than  half  a  year  before  Candlemas,  was  good. 

In  ejectment  for  the  recovery  of  messuages  and  Iand8%  &c. 
on  a  demise  laid  the  11th  t>f  June,  1805,  it  appeared,  that  the 
premises  in  question,  in  possession  of  the  defendants,  con- 

d  Doe  d.  Dag^get  V.  Snowdon,  2  Bl.  R.    f  Doe  v.  WaULins  and  another,  7  £ast, 

1224.  551. 

e  Recog^nised  in  Doc^  v.  Watkins,    7 

East,  551. 
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sisbing  of  dwelliag  houses,  out-houses,  mills,  and  other  ma- 
nufacturing buildings,  and  a  few  acres  of  meadow  and  pasture 
land,  and  bleaching  grounds,  together  with  all  water  courses, 
&c.,  were  holden  under  a  written  agreement  for  a  lease,  dated 
the  1st  of  January,  1792,  for  a  term  of  thirty-five  years,  to 
commence,  as  to  the  meadow  ground,  from  the  25th  of  De* 
cember  then  last  past;  as  to  the  pasture  ground  from  the  25th 
of  March  next;  and  as  to  the  housing,  vnilis,  and  rest  of  the 
premises,  from  the  1st  of  May  next;  under  one  Entire  rent, 
viz.  a  yearly  rent  payable  at  Pentecost  and  Martinmas,  the 
first  payment  to  be  made  at  Pentecost  then  next.  A  notice 
to  quit  was  served  on  the  defendants,  on  the  28th  of  Septem- 
ber, 1804,  to  quit  at  the  expiration  of  the  then  current  year 
of  their  holding.  It  was  objected  that  the  not.ce  was  insuf- 
ficient, on  the  ground  that  the  substantial  time  of  entry  was 
either  the  25th  of  December,  whence  the  first  holding,  as  to 
the  meadow  ground,  was  to  commence;  or  from  Martinmas 
preceding,  the  rent  being  reserved  at  Pentecost,  and  Martin- 
mas, and  the  first  half  year  being  payable  at  Pentecost.  But 
the  court  overruled  the  objection,  and  held  the  notice  id  be 
sufficient;  Grose,  J.  observing,  that  it  was  right  to  adhere  to 
the  rule  laid  down  in  Doe  v.  Spence,  which  was  founded  in 
good  sense  and  convenience,  that  the  half  year's  notice  to  quit 
should  he  given  with  reference  to  the  substantial  time  of  entry 
of  the  tenant,  and  when  that  was,  must  depend  on  what  was 
the  substantial  part  of  the  thing  demised,  whereon  the  tenant 
enters.  In  the  present  case,  the  substantial  part  of  the  demise 
was  the  house  and  manufacturing  buildings,  &c.  on  which  the 
tenant  was  to  enter  on  the  1st  of  May ;  that,  therefore,  wag 
the  substantial  da^  of  entry.  Le  Blanc,  J.  added,  that  the 
substantial  time  of  entry  was  not  necessarily  to  be  collected 
from  the  rent  days,  though  it  happened  in  the  case  of  Doe  v« 
Spence,  that  the  tenant  entered  on  the  substantial  part  of  the 
premises  on  the  day  from  which  the  rent  waft  reckoned. 

It  is  a  question  of  fact  for  the  jury  to  decide,  which  is  the 

Principal  and  which  the  accessorial  subject  of  demise'. — This 
eing  found,  the  judge  may  then  determine,  whether  the  no- 
tice to  quit  has  been  given  in  due  time. 

Requisites  of  Notice. — With  respect  to  the  notice  to  quit, 
it  may  be  observed,  that  although  a  parol  notice  is  sufficient^ 
yet  it  is  more  advisable  to  give  a  written  notice.  The  terms 
in  which  the  notice  is  expressed  should  be  clear  and  definite, 
in  order  to  avoid  any  objection  pn  this  ground  at  the  trial  of 

g  Doe  on  d.  of  Heapy  yw  Howard,  11        d.Ld.  Mflcaitoejr  v.  Crick»  5  Etp.  If, 

£a»t,498.  P.C.  197. 

h  Per  Lord  £ll«iiboToug1)»  C.  J.  in  D^ 

Vol..  11.  C 
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the  ejectment;  for  it  has  been  holden^  that  where  an  irregu- 
lar notice  is  given,  it  is  not  incumbent  on  the  party  served 
with  it,  to  make  an  objection  to  it  at  the  time  of  service;  it  is 
sufficient  if  he  object  to  it  at  the  trial.    The  courts,  however^ 
seem  to  listen  to  these  objections  with  reluctance,  and  will,  if 
possible,  so  construe  the  notice  as  to  give  effect  to  it^.  Hence^ 
"  I  desire  you  to  quit,  &c«  or  1  shall  insist  on  double  rent;'* 
has  been  holden  a  good  notice'.    So  upon  a  taking  from  old 
Michaelmas  to  old  Michaelmas,  a  dotice  to  quit  at  Michael- 
mas will  be  sufficient!*,  at  least  if  it  be  proved,  that  the  te- 
nancy commenced  at  old  Michaelmas^    So  a  notice  delivered 
at  Michaelmas,  1796»  **  to  quit  at  Lady  Da^  uohich  will  be 
in  the  year  1795,"  was  adjudged  to  be  good;  mrthe  intention 
is  clear,  and  the  words,  "  in  the  year  179^,"  may  be  ine- 
jected^    So  a  notice  to  quit  at  the  expiration  of  the  current 
year  of  the  tenancy,  which  shall  expjre  next  after  th^  end  of 
one  half  year  from  the  date  of  the  notice,  is  sufficient,  al- 
though no  particular  day  is  mentioned^    It  is,  however,  es- 
sentially necessary,  that  the  notice  should  be  to  quit  at  the 
expiration  of  the  current  year  of  the  tenancy ;  that  is,  if  the 
defendant  hold  from  Michaelmas,  the  notice  must  he  given 
half  a  year  before  Michaelmas,  to  quit  at  Michaelmas;  if  from 
Lady  Day  at  Lady  Day,  &c. ;  for,  if  a  notice  to  quit  at  Mid- 
summer be  given  to  a  tenant  holding  from  Michaelmas,  or 
vice  versa,  it  will  be  insufficient*!;  and  a  notice  to  quit  at  a 
particular  day  is  not  primd  facie  evidence  of  a  holding  from 
that,  day',  though  a  contrary  doctrine  was  formerly  holden*, 
unless  it  is  served  personally  on  the  tenant,  who  makes  no  ob« 
jection  at  the  tiipe^    In  a  case  where  the  notice  (which  was 
delivered  on  the  29th  of  September)  was  to  quifc  on  the  25th  of. 
March,  or  the  8th  day  of  April,  next  ensuing,  defendant  havi* 
iog  objected  to  it  on  the  ground  that  it  did  not  express  with 
sufficient  accuracy  the  end  of  the  tenancy,  and  the  time  when 
the  defendant  was  to  quit,  and  that  at  all  events  it  was  incum- 
bent on  the  lessor  of  the  plaintiff  to  shew  that  the  defendant's 

i    Oak&pp^e  d.  Green  ▼.  Copous,    4.  o  Dj3e  d.  D.  of  Biedford  t.  KighUey, 

T.  K.  361 .    But  see  Doe  d.  Leicester,  7  T.  R .  63. 

2  Taunt.  109.  2  Esp.  N.  P.  C.  689. 

k  See  Doe  ▼.  Atcber,  14  £(^t,  245.  q  Oakapple  d.  Green  v.  Copoiis,  4  T. 

1  Doe  d.  Matthews  v.  Jackson,  Doug.  R.  361. 

17S.  »   2  Camp.  N.  P.  C.  258.  n.  Doe  d.  Ash 

m  Per  Heath,  J.  Gloucester  Sum.  Ass.  y.  Calvert,  2  Camp.  N.  P.  C  386. 

1800.    Woodf.  Land.  &  Ten.  p.  224.  s   Doe  d.  Puddicombe  ▼.  Harris,  per 

2d  ed.  Eyre,  Baron,  Dorset  Sum.  Ass.  1784. 

n  Doe  d.  Hinde  ▼.  Vince,  2  Camp.  N.  1  T.  R.  161. 

P.  C.  256.  per  Sr.  A.  Mc.  Donald,  t   Doe  d.  Clarges  v.  Forster,  13  £ast> 

C.  B.  and  8.  P.  per  Lord  LUenbo-  405.Thomas  v.  Thomas,  2  Cam  p.  N. 

rough,  C.  J.  in  Doe  v.  Brookes,  2  P.C  647. 
Caii.p.  N.  P.O.  257.  n. 
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tenancy  commenced  either  on  the  25th  of  March  or  8th  of 
April,  Lord  Kenyon,  C.  J.  ruled  the  notice  to  be  sufficient, 
and  that  the  onus  of  proving  the  commencement  of  his  tenancy 
lay  OQ  the  defendant".  N.  hi  this  case  the  demise  was  laid 
on  a  day  subsequent  to  the  8th  of  April.  It  will  be  proper 
to  remark,  that  where  the  tenant,  beinff  applied  ta  by  his 
landlord  respecting  the  commencementof  his  holding,  informs 
him  that  it  began  on  a  certain  day,  and  the  landlord  gives  the 
tenant  a  notice  to  quit  agreeably  to  the  information  received*, 
the  tenant  will  be  precluded  from  contending  that  his  tenancy 
commenced  on  a  different  day,  even  though  he  can  prove  that 
the  information  which  he  gave  his  landlord  proceeded  on  a 
mistake,  and  not  from  an  intention  to  deceive. 

A  receipt  for  rent  up  to  a  particular  day  is  prfrntt  facie 
evidence  of  the  commencement  of  the  tenancy  at  that  day^^. 

It  is  not  essentially  necessary  that  the  notice  should  be  di- 
rected to  t^e  defendant*,  if  the  terms  of  it  shew  that  the  d&* 
fendant  is  tenant  to  the  plaintiff,  and  if  it  is  proved  to  have 
been  served  on  the  defendant  at  the  proper  time.  Neither  is 
it  necessary  for  a  landlord  to  give  notice  to  any  one  but  his 
own  tenant*,  although  such  tenant  may  have  underlet  part  of 
the  demised  premises.  A.,  tenant  from  year  to  year**  to  B., 
from  Michaehnas,  1801,  underlet  part  of  the  premises  to  C* 
A.,  without  receiving  any  r^ular  notice  to  quit,  from  B«, . 
agreed  to  give  him  up  possession  at  Michaelmas,  1810,  and 
B.  then  took  possession  of  all  that  A.  had  continued  to  oc- 
cupy; but  C.  having  before  refused  to  deliver  bis  part,  was 
served  in  the  February  preceding,  with  a  notice  to  quit  at 
Michaelmas,  1810,  from  B,,  to  whom  he  had  never  paid  rent, 
or  otherwise  acknowledged  as  his  immediate  landlord,  but 
had  paid  his  rent  to  A.  up  to  Michaelmas,  1808,  and  bad 
tendered  him  the  rent  which  had  accrued  since  that  time, 
whicl^A.  had  refhsfed  to  receive.  B.  brought  an  ejectment 
against  C«;  it  was  holden,  that  the  notice  was  insufficient, 
B.  not  having  given  any  regular  notice  to  A.  his  immediate 
t^«;dnt;  and  A.  •  not  having  givea  any  such  notice  to  C;  for 
without  one  or  other  of  such  notices,  C.'s  interest  in  the  part 
underlet  continued.  Lord  EUenborough  observed,  **  that  a 
tenancy  from  year  to  year  was  determinable  either  by  a  regu* 

u  Doe  d.  MatUiewaon  ▼.  Wrightmaiiy  s  Doe  d.  Matthewton  ▼.  Wrightman^ 

4E8p.  N.P.  C.  5.    But  see  Doe  V.  4E8p.  N.P.C.5. 

Fomer,  sup.  a  Roe  v.  Wigg^,  2  Bos.  &  Pull.  N.  R. 

X  Doe  d.  Eyre  v.  Lambly,  2  Esp.  N.  P.  230.    See  also  3  Taunt.  9$. 

C.  635.  b  Pleasant  d.  Hayton  v.  Benson,  14 

y  Per  Lord  EUenborough,  C.  J.  in  Dbe  East,  234. 

d.Ca8tleioA  v.  Samuel,  5  Esp.  N.  P. 

C.  174. 
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lar  notice  to  quit;  or,  he  niigbt  say,  for  the  purpoee  of  this 
case,  by  a  surrender  of  a  part  of  the  premises  in  the  name  of 
the  whole ;  but  A.  had  not  done  even  that ;  for  he  merely 
ceased  to  reside  on  the  part  which  he  had  retained  in  his  owa 
possession,  without  making  a  surrender  in  the  name  of  the 
whole.    But  while  he  was  tenant  from  year  to  year  of  the 
whole,  be  let  off  a  part  to  the  defendant ;  and  nothing  has 
been  done  to  put  an  end  to  the  tenancy  as  to  that  part."    Evi- 
dence that  the  notice  was  delivered  and  explained  to  the  serv- 
ant of  the  tenont  at  his  dwelling  house,  though  such  dwel« 
ling  house  be  not  situated  on  the  demised  premises,  is  pre« 
sumptive  evidence  that  the  notice  came  to  the  hands  of  the 
tenant^,  the  servant  not  being  called.    But  evidence  of  the 
notice  having  been  left  at  the  tenant's  house',  without  farther 
proof  of  its  having  been  delivered  to  a  servant,  who  is  not 
called,  or  that  it  came  to  the  tenant's  hands,  is  not  sufficient. 
Evidence  of  the  notice  being  served  on  the  premises^  on  one 
of  two  joint-tenants,  who  resided  on  the  premises,  is  pre- 
sumptive evidence  that  the  notice  reached  the  other  joint  te- 
nant, who  resided  elsewhere.    A  lease  contained  a  proviso 
making  it  determinable  by  a  notice  in  writing  given  by  the 
lessor  or  his  executors  under  his  or  their  respective  hands. 
Holden'  that  a  notice  signed  by  two  only  of  three  executors 
of  the  lessor  to  whom  he  had  bequeathed  the  freehold  as 
joint-tenants,  expressing  the  notice  to  be  given  on  behalf  of 
themselves,  and  the  dd  executor,  was  not  good.    Neither 
could  such  notice  be  sustained  under  the  general  rule  of 
law  that  one  joint-tenant  ^may  bind  his  companion  by  an  act 
done  for  his  benefit ;  for  non  constat  that  the  determination 
of  the  lease  was  for  the  benefit  of  the  co-joint-tenant,  which 
it  was  incumbent  on  the  party  who  wished  to  avail  himself  of 
it  to  prove.    And  the  notice  to  quit  being  such  as  the  tenant 
was  to  act  upon  at  the  time,  no  subsequent  recognition  of 
the  third  executor  would  make  it  good  by  relation :  nor 
was  his  joining  in  the  ejectment  evidence  of  his  original 
assent  to  bind  the  tenant  by  the  notice. 

Waver  of  Notice. — Where  a  notice  to  quit  has  been  giverl,*"' 
the  lessor  must  be  careful  not  to  do  any  act  which  may  be 
construed  as  an  affirmance  of  the  tenancy  and  a  waver  of  the 
notice.  A  distress  for  rent,  which  accrued  after  the  expira- 
tion of  the  time,  at  which,  by  the  notice,  the  tenant  is  to 
quit,  is  an  acknowledgment  of  the  tenancy' ;  so  is  the  accept- 

c  Jones  d.  GriffiUu  ▼.  Manfa,  4  T.  R.  661.    Doe  d.  Ld.  M^Jaitney  v.  Cridt 

^  1®*'  ^   «      •  *»d  another,  6  E»p.  N.  P.  C.  196» 

d  Doe  d.  BuroM  v.  Lucas,  5  £ip.  N.  S.  P.  EUenborough,  C  J. 

P-  C.  163.  f  Right  y.  CutheU,  6  East,  491 . 

«  Doe  V.  Wattons  and  anoUier,  7  East,  g  Waid  v,  WilUngale,  I  H.  Bl.  311. 
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uncerof  rent  so  due^ ;  but  it  shall  be  left  to  the  jury  to  say 
whether  the  money  received  were  received  as  rent;  for 
whether  it  shall  be  a  waver  of  the  notice  depends  on  the  in* 
tention  of  the  parties,  which  is  a  matter  of  fact  to  be  left  to 
the  jury*  (15). 

Ejectment  for  recovering  possession  of  a  farm^,  tried  before 
Lawrence,  J.  at  Salop  Sum.  Ass.  1801.  The  farm  consisted 
of  lands  of  different  descriptions,  to  be  quitted  at  different 
times ;  the  arable  on  the  39tn  of  September,  1800;  the  inis- 
ture  and  meadow  on  the  dOth  of  November ;  the  dwelling 
house,  &c.  on  the  Istof  May,  1801.  The  lessor,  on  the  2l8t 
of  March,  1800,  served  the  defendant  with  a  notice  to  quit 
the  ferm  at  the  several  times  above  stated ;  and  the  defendant 
not  having  quitted  the  arable  on  the  28th  of  September,  or 
the  meadow  and  pasture  on  the  30tb  of  November,  the  lessor 
brought  his  ejectment ;  pending  which  be  delivered  to  the 
defendant  another  notice  (16),  dated  the  20th  of  March,  1801, 
to  quit  the  messuag^e  and  dwelling  bouse,  &c.  together  with 
the  lands,  &c.  to  wit,  the  arable  on  the  29th  of  September, 
1801 ;  the  meadow  and  pasture  on  the  30th  of  November, 
1801 ;  the  dwelling  house,  &c.  on  the  1st  of  May,  1802.  It 
was  objected  at  the  trial,  that  the  second  notice  was  a  waver 
of  the  first,  being  a  recognition  of  the  tenancy  still  subsisting : 
but  the  learned  judge  overruled  the  objection,  and  a  verdict 
was  found  for  plaintiff.  The  court  (after  argument  on  motion 
to  enter  a  nonsuit)  concurred  in  opinion  with  Lawrence,  J., 
observing,  that  it  had  been  admitted,  in  the  course  of  the  ar« 
gument,  that  if  the  plaintiff  had  not  intended  that  the  second 
notice  should  operate  as  a  waver  of  the  first,  he  might  have 
so  explained  his  intention,  by  adding  that  the  second  notice 
was  to  enable  him  to  recover  *the  premises  at  a  subsequent  as- 
sizes, if,  by  any  accident  he  should  fail  at  those  then  ensuing. 

« 

h  Goodrisffat  d.  Cbartqr  r.  Cordwent,        k  Doe  d.  Williams  ▼.  HumphreyB,  3 

6T.R.219.  £ast*iR.237. 

i  Doe  ▼.  Bmtco,  Cowp.  243. 


(15)  In  the  case  of  a  tenancy  from  year  to  year,  if  at  the  expi- 
ration of  the  year,  the  landlord  coDsents  to  accept  another  person 
88  his  tenant,  the  first  tenant  it  thereby  discharged,  although  he  has 
not  given  any  notice  to  quit,  or  made  any  surrender  in  writing  of 
his  interest    Sparrow  v,  Hawkes,  2  Esp.  N.  P.  C.  506. 

(1 6)  The  second  notice  was  copied  verbatim  from  the  first,  with 
the  alteration  onl^  of  the  dates ;  and  the  reason  suggested  at  the 
bar,  why  it  was  given,  was,  because  the  person  who  was  to  prove 
the  service  of  the  first  notice  was  dangerously  ill,  and  it  was  appre- 
hended, that  the  lessor  would  not  be  able  to  prove  the  notice. 


698  JEJECTMENT. 

Andy  under  the  circumstances,  the  defendant  must  have  un« 
derstood,  that  this  notice  was  given  for  that  purpose  ;  and  it 
was  not  possible  for  the  defendant  to  suppose,  that  the  plain- 
tiff intended  to  wave  the  first  notice,  when  be  knew  the 
plaintiff  was,  on  the  foundation  of  that  notice,  proceeding  by 
ejectment  to  turn  him  out  of  the  farm  (17). 

Where  rent  is  usually  paid  at  a  banker's,  if  the  banker, 
without  any  special  authority,  receives  rent  accruing  after  ex- 
piration of  notice  to  quit,  it  will  not  operate  as  a  waveH. 

And  here  it  may  be  proper  to  take  notice  of  a  doctrine  ana- 
lagous  to  tlie  subject  of  the  preceding  remarks,  viz.  that  ac- 
ceptance" of,  or  a  distress"  for,  rent  due  after  condition 
broken,  with  notice  of  the  breach,  is  a  waver  of  the  for- 
feiture. 

Ejectment,  by  a  landlord,  against  his  tenant",  on  a  proviso 
for  re-entiy  for  non-payment  of  rent  arrear :  it  appeared,  that 
the  lessor  had  brought  covenant  for  half  a  year's  rent,  due  on 
a  day  subsequent  to  the  day  of  the  demise  laid  in  the  declara- 
tion in  ejectment,  and  a  rule  had  been  obtained  to  pay  the 
Tent  arrear  into  court  in  that  action :  it  was  bolden,  that  the 
plaintiff  had  waved  the  right  of  entry  for  the  forfeiture ;  be- 
cause, by  bringing  the  action  of  covenant  on  the  lease,  he  ad- 
mitted the  defendant  to  be  tenant  in  possession  by  virtue  of 
the  lease;  and  the  tenant  having  brought  the  money  into 
court  was  equivalent  to  acceptance.    The  law  will  always 

1  Doc  y.  Calvert,  2  Camp.  N.  P.  C.  387 .    n  Adm.  Greenes  ease,  Cro.  £iiz.  3. 
m  Goodright   d.    Walter    v.   Davids,    o  Roe  d.  Crompton  v.  Minshal,  B.  R. 
Cowp.  803.  E.  33  G.  2.  BuU.  N.  P.  96.  and  MS8. 


(17)  In  Messenger  v.  Armstrong,  1  T.  R.  53.  which  was  an  ac* 
tion  for  double  the  yearly  value,  it  appeared  that  the  defendant  was 
tenant  to  the  plaintiiF,  under  a  demise  for  three  years,  from  Whit- 
suntide, 1781.  Two  months  previously  to  Whitsuntide,  1784, 
plaintiff  gave  the  defendant  notice  to  quit  at  that  time.  After  the 
expiration  of  this  notice^  viz.  on  the  Sd  of  June,  1784,  the  plaintiff 
gave  the  defendant  another  notice  to  quit  at  the  Martinmas  follow- 
ing, or  to  pay  double  rent.  It  was  contended,  that  the  first  notice 
was  waved  by  the  second  ;  but  the  objection  was  overruled;  Lord 
Mansfield,  C.  J.  observing,  that  where  a  term  is  to  end  on  a  precise 
day,  there  is  not  any  occasion  for  a  notice  to  quit ;  that  here  it  eoded 
at  Whitsuntide ;  tnat  the  meaning  of  the  first  notice  was,  that  if 
the  tenant  did  not  quit,  the  landlord  would  insist  on  double  rent ; 
and  the  second  notice  only  expres-ned  what  was  meant  by  the  first. 
Sec  Doe  d.  Digby  v.  Steel,  3  Camp,  N.  P.  C.  II 7. 
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incline  against  forfeitures,  as  courts  of  equity  relieve  against 
them. 

But  acceptance  of  rent,  without  notice  of  forfeiture^  will 
not  amount  to  a  waver^ 

A  landlord  of  premises,  about  to  sell  them,  gave  his  tenant 
notice  to  quit,  on  the  11th  of  October,  1806,  but  promised 
him  not  to  turn  him  out*>  unless  they  were  sold ;  and  not 
being  sold  till  February  1807,  the  tenant  refused  on  demand 
to  deliver  up  possession ;  and  vji  ejectment  brought,  laying 
the  demisje  on  the  12th  of  October,  1806,  it  was  holden,  that 
the  promise,  which  was  performed,  was  no  waver  of  the  no- 
tice, nor  operated  as  a  licence  to  be  on  the  premises  other- 
wise than  subject  to  the  landlord's  right  of  acting  on  such  no- 
tice, if  necessary ;  and,  therefore,  that  the  tenant,  not  having 
delivered  up  possession  on  demand,  after  a  sale,  was  a  tres- 
passer from  tne  expiration  of  the  notice  to  quit. 

Apceptance  of  rent,  as  rent  by  a  remainder  man,  will  not 
amount  to  a  confirmation  of  a  lease  void  as  against  him';  but 
it  is  an  admission  of  a  tenancy  from  year  to  year,  and  the 
lessee  will  thereby  be  entitled  to  half  a  year's  notice  to  quit*. 

In  order  to  raise  an  implied  tenancy*  from  the  receipt  of 
rent,  it  must  appear  that  the  rent  was  paid  and  received,  as 
between  landlord  and  tenant,  so  as  to  raise  a  presumption  of 
an  agreement  for  a  tenancy  from  year  to  year,  and  not  as  in 
the  case  of  a  conveYitionary  rent,  where  the  payment  is  made 
with  reference  to  a  supposed  tenancy  of  another  kind. 

Where,  however,  tenant  in  tail"  had  received  an  ancient 
rent  of  1/.  ISs,  6d.  from  the  lessee  in  possession,  under  a 
void  lease,  granted  by  tenant  for  life  under  a  power,  the  rack 
rent  value  of  which  was  30/.  a-year,  it  was  holden,  that  such 
tenant  in  tail  could  not  maintain  an  ejectment  lading  his  de* 
mise  on  a  day  before  the  delivery  of  the  declaration,  without 
giving  the  lessee  some  notice  to  quit,  so  as  to  make  him  a 
trespasser  at  the  time  of  the  action  brought,  after  such  recog- 
nition of  a  lawful  possession,  if  not  as  tenant  from  year  to 
year,  at  least  as  tenant  at  will. 

An  indenture  of  lease  contained  a  general  covenant  to  re- 
pair, and  a  further  covenant  that  the  tenant  should,  within 
three  months  after  notice,  repair  all  defects,  of  which  notice 


p  Gr^gBon  T.  HairisoD,  2  T.  R.  4fi5.  t  Right  v.  Bawden,  3  Bant,  260:    See 

q  Whiteacre  d.  Boult  ▼.  Symondi,  10  also  10  Bast,  18S,  9.  l>oeT.  Quifleyi 

East,  13.     See  also  Doe  d.  Leeson  2  Camp.  N.  P.  C  506. 

T.Sayer,  3  Camp.  N.  P.  C.8.  u  Denn  d.  firu&e  t.  Rawlins,  10  East 

Doug.61.Cowp   201.  483.  2S1. 
a  Doed.  MarUn  v.  Watts,  7  T.  R.  83. 
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bad  been  given.  The  lease  contained  tbe  usual  dause  of  re* 
entry.— It  was  holden"^  that  the  landlord,  who  had  served 
a  notice  of  repair,  might  maintain  ejectment,  before  the  ex«« 
piration  of  the  three  months,  for  a  breach  of  the  general  co- 
venant to  repair ;  for  the  notice  was  not  any  waver  of  the 
forfeiture. 

Where  Notice  to  quit  is  not  required. — ^The  doctrine  relative 
to  notices  to  quit  is  only  applicable  to  those  tenancies,  where 
the  time  of  quitting  is  not  agreed  upon  between  the  parties ; 
for,  where  a  lease  is  determinable  on  a  certain  events  or  at  a 
fixed  time,  it  is  not  necessary  to  give  such  notice,  both  parties 
bein^  apprized  of  the  determination  of  the  term  (18)  -^ 
Neimer  is  such  notice  necessaiy  in  a  case  where  the  posses* 
sion  is  adverse^,  or  where  the  relation  of  landlord  and  tenant 
does  not  subsist ;  e.  g.  if  the  tenant  has  attorned  to  some  other 
person,  or  doiie  some  other  act  disclaiming  to  hold  as  tenant 
to  the  landlord*.  But  if  the  acts  done  by  the  tenant  do  not 
amount  to  a  disavowal  of  a  landlord's  title,  then  tbe  tenant  is 
entitled  to  notice. 

A  mortgagor  in  possession,  being  only  tenant  by  sufferance, 
is  not  entitled  to  a  notice  to  quit ;  and  consequently  if  a  mort- 
gagor lets  another  person  into  possession,  as  tenant  from  year 
to  year,  such  tenant  is  not  entitled  to  a  notice  to  quit  either 
from  the  mortgagee*,  or  his  assignee**,  and  this  rule  holds, 
although  tbe  tenant  has  been  let  into  possession  before  the  as- 
signment of  the  mortgage. 

A.  agreed  to  demise  a  hous^  to  B.,  during  the  joint  lives 
of  A.  and  B. ;  B.  entered  in  pursuance  of  the  agreement, 
and  before  any  lease  was  executed,  died* ;  after  which  B.'s 
executor  took  possession  of  the  house ;  it  was  holden,  that 

z  Roe  d.  Goflitly  v.  Paine,'  2  Camp.  N.  a  Keech  v.  Hall,  Doug. 22. 

P.C.620.  b  Thunder  d.  Weaver  ▼.  Belcher,  3 

y  Doe  V.  Williams,  Cowp.  622.  East,  448. 

s  Throgmorton  v.   Whelpdale,  H.   9.  c  Doe  d.  Broomfield  t.  Smith,  C  East, 

O   3.  Bull.  N.  P.  96.    Doe  t.  Pas-  530. 

qnali,  Peake's  N.  P.  C  196. 


• 

(18)  **  If  there  be  a  lease  for  a  year,  and  by  consent  of  both 
parties,  the  tenant  continue  in  possession  afterwards,  the  law  implies 
a  tttcit  renovation  of  the  contract.  Thev  are  supposed  to  have  re^ 
newed  the  old  agreement,  which  was  to  hold  for  a  year.  But  then 
it  is  necessary,  for  the  sake  of  convenience,  that,  if  either  party 
should  be  inclined  to  change  his  mind,  he  should  give  the  other, 
half  a  year's  notice  before  the  expiration  of  the  next  or  any  follow- 
ingyear.*'  Per  Ld.  Mans&eld,  C.  J.  in  Right  v.  Dapby,  I  T.  tU 
]6d« 
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A*  tnigfat  maintain  ejectment  against  the  executor,  wUhout  a 
notice  to  quit;  because  the  death  of  B.  determined  his  interest, 
and  consequently  there  was  not  any  interest  vested  in  the 
executor. 

Where  a  person  obtains  possession  of  a  house  without  the 
privity  of  tbe  landlord,  and  afterwards  a  negociation  takes 
place  for  a  lease,  upon  the  terms  of  which  the  parties  even- 
tually differ,  a  notice  to  quit  is  not  necessary'.  So  where  a 
person  enters  under  an  agreement  for  a  lease,  without  a  8ti« 
pulation  that  in  case  a  lease  is  not  executed  he  shall  hold  for 
one  year  certain,  if  a  lease  be  tendered  to  the  occupier  and 
he  refVises  to  execute  it,  the  lessor  may  eject  him  without  any 
notice  tCKquit^.  But  where  the  lessor  of  the  plaintiff  had  put 
the  defendant  into  possession  under  an  agreement  for  the  pur- 
chase of  tqe  land,  it  was  holden',  that  he  could  not  without 
a  demand  of  the  possession  again,  and  a  refusal  by  the  de* 
fendant,  or  some  wrongful  act  by  him  to  determine  his  lawful 
possession,  treat  tbe  defendant  as  a  wrong-doer  and  a  tres- 
passer, as  he  assumed  to  do  by  bis  declaration  in  ejectment. 
The  defendant's  confession  of  a  lease  from  the  lessor  to  the 
plaintiff,  under  the  comtnon  rule,  is  not  sufficient  todetermine 
the  possession;  for  the  rule  is  only  entered  into  after  the  de* 
livery  of  the  declaration  in  ejectment,  and  can  never  prove 
that  the  defendant  was  a  trespasser  before  that  time. 


VI.  Of  the  Mode  of  proceeding  in  Ejectment^  and 

herein  of  the  Declaration. 

The  mode  of  proceeding  in  the  action  of  gectment  now 
in  use,  is  not,  ^B  in  other  actions,  by  suing  out  a  writ;  but 
A.,  the  party  claiming  title,  before  the  essoign  day  of  the 
term,  serves  a  copy  of  a  declaration,  with  a  notice  subscribed, 
upon  B.  the  tenant  in  possession  of  the  lands  or  tenements; 
or,  if  there  be  several  tenants,  on  each<  of  them. 

Tbe  declaration  states  that  A.  on  a  certain  day,  (that  is, 
some  day  after  A.*s  title  to  the  land,  &c.  accrued),  demised 
to  John  j)q^  two  messuages,  one  hundred  acres.of  land,  kc. 

d  poed.KiiJghtr,Q,|igjy  2CMnp.N.    f  Rifl^t  d.  Lewis  v.  fieaid,  IS  But 

P.C.S06.  210. 

•  Per  Coriam,    Began   t.   Johiuon,    g  BuJt.N.P.08. 

dTMint  14S.    6e«  abo  Doe  d.  Lee- 

•oh  V  JSayer,  3  Camp*  N  •  P.  C.  8« 
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situate,  &c.  for  the  tehn  of years,  hy  virtue  of  which 

demise  the  said  John  Doe  entered  and  was  possessed,  until 
Richard  Roe  afterwards  ejected  him. 

Such  is  the  outline  of  the  declaration,  which  is  for  the 
most  p^rt  a  fictibn;  for,  except  in  a  few  instances,  there  is 
neither  lease,  entry,  nor  ouster;  and  the  parties,  viz.  the 
plaintiff,  and  the  defendant,  'the  ejector,  usually  termed  the 
casual  ejector,  are  fictitious  persons.  In  some  respects,  how- 
ever, care  and  accuracy  are  necessary  in  framing  this  decla- 
ration; as,  1st,  The  venue  must  be  laid  in  the  county  in 
which  the  lands  lie;  for  this  is  a  local  action.  2d,  If  there 
be  several  lessors,  the  demise  stated  in  the  declaration  must 
be  such  as  their  title  will  warrant;  as  if  the  lessors  of  the 
plaintiff  be  joint-tenants^  or  parceners  (19),  the  declaration 
must  allege  a  joint  demise;  if  tenants  in  common,  a  several 
demise  by  each  of  their  several  parts^  (20),    In  the  fatter 

h  Bull.  N.P.  107.  Heatherly  V.  Weston,  2  Wils.  233. 

i  Mantle  v.  Wollington,  Cro.  Jac.  166.        S.  P. 
Moor    Y.    *niatsdeD,    Show.    342. 


(19)  In  an  action  of  ejectiofirmay  a  lease  was  made  by  two  par- 
ceners, and  it  was  declared  quod  dimiserunt :  an  exception  was 
taken,  on  the  ground,  that  the  lease  was  the  several  lease  of  each 
of  them  for  her  moiety,  and  holden  good.  Moor,  (J82.  pi.  939. 
This  case  was  denied  by  Holt,  C.  J.  in  Ld.  Raym.  726.  who  ruled, 
that  parceners  might  join  in  ejectment.  Holt's  opinion  is  con- 
firmed by  a  passage  in  1  Inst.  180.  b.  where  it  is  said,  that  joint- 
tenants  must  jointly  implead,  and  jointly  be  impleaded  by  others, 
which  property  is  common  between  them  andparcenen;  and  Holt*8 
opinion  is  adopted  in  Buller^s  N.  P.  107.  It  is  corroborated  by 
the  following  position  in  1  Rol.  Ab.  878.  pi.  5.  If  two  parceners 
join  in  a  lease  for  years  by  indenture,  this  is  but  one  lease ;  for  they 
iMve  rtot  several  frank-tenements,  but  shall  join  in  an  assize.  And 
in  Stedman  v.  Bates,  Ld.  Raym.  64.  it  was  holden  that  parceners 
must  join  in  an  avowry  for  rent  arrear. 

(20)  "  Declaration  in  gectment  was  of  a  joint  demise  of  A«  and 
B*»  and  on  the  evidence  it  appeared  that  they  were  tenadts  in  com- 
mon ;  the  plaintiff  failed.*'  M.  3  Jac.  Blackasper's  case.  Noy, 
n«  43.  Hal.  MSS.  See  Noy,  13.  cited  in  Hargrave*s  n.  (7)  I  lost. 
45.  a.  But  payment  of  rent  to  the  agent  of  A.  B.  C.  is  an  admis- 
sion that  the  party  holds  under  A.  B.  C.  jcjidtly,  aild  will  support 
a  joint  demise,  unless  it  be  expressly  proved  that  thtey  were  entitled 
in  a  different  manner.  Doe  d.  Clarke  and  others  v.  Grant,  12  East, 
Ml.  See  also  Doe  v.  Read,  12  £ast,  57.  In  Roe  d.  Raper  v.. 
Lonsdale,  12  East,  39*  it  was  holden  that  a  copyhold  descending 
by  custom  to  all  the  children  equally  of  the  tenant  last  seised,  one 
or  the  joint-tenants  might  maintain  ejectment  on  his  ringlc  demise 
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case  the  declaration  must  contain  as  many  counts  as  tb^re  are 
tenants  in  common  lessors  of  the  plaintiff.  But  tenants  in 
common  may  join  in  a  lease  to  a  third  person,  and  then  the 
declaration  may  state  a  demise  by  such  lessee,  dd,  The  day, 
on  which  the  demise  is  stated  to  have  been  made,  must  be 
some  day  after  the  title  of  the  lessor  of  the  plaintiff  accrued; 
otherwise  the  plaintiff  will  be  nonsuited;  for  not  being  en- 
titled to  the  possession  he  cannot  make  a  lease.  Hence,  in  the 
case  of  a  fine  levied  with  proclamations,  where  an  actual 
entry  is  necessary  to  complete  the  lessor's  title,  the  demise 
must  be  laid  on  a  day  subsequent  to  the  eutry'^.  But  the  sur- 
renderee of  a  copyhold  estate,  after  admittance^  may  maintain 
an  ejectment  against  the  surrenderor,  on  a  demise  laid  on  a 
day  between  the  times  of  surrender  and  admittance;  because, 
as  against  all  persons,  but  the  lord,  the  title  of  the  surren- 
deree, after  admittance,  is  perfect  as  from  the  time  of  the 
surrender,  and  shall  relate  back  to  it^  So  in  ejectment  by 
an  administrator,  the  demise  may  be  laid  on  a  day  after  the 
intestate's  death,  but  before  administration  granted;  for  the 
administration,  when  ^granted,  will  relate  back,  and  shew  the 
title  to  have  been  in  the  administrator  from  the  death  of  the 
intestate.  But  the  bargain  and  sale  by  the  commissioners  to 
the  assignees  of  a  Jbankrupt,  of  the  bankrupt's  freehold  lands, 
does  not  relate  to  the  act  of  bankruptcy  so  as  to  vest  the  title 
in  the  assignees  from  that  time,  and,  therefore,  in  ejectment 
by  the  assignees  upon  a  demise  laid,  after  the  act  of  bank- 
ruptcy but  before  the  bargain  and  sale,  it  was  adjudged  ill**. 
4th,  The  demise  may  be  for  any  number  of  years;  this  part 
of  the  declaration  bemg  a  fiction,  it  will  not  be  any  objection 
that  the  lessor  of  the  plaintiff  had  not  power  to  grant  a  term 
of  equal  duration  with  that  alleged*  Hence,  tenant  from 
year  to  year,  may  declare  on  a  demise  for  seven  years\    Care 

k  Berrington  v.  IVurkhmst,  8tr.  1086.    m  Doe  d.  Eidaile  y.  MitebeB,  3  M.  ft  8. 
1   iioUl£i8t  V.  ClaphttD,  1  T.  R.  600.  446. 

n  Doe  V.  Porter,  3  T.  R.  13. 


for  his  own  share.  In  Doe  d.  Lulbam  v.  Fenn,  3  Camp.  N.  P.  C. 
19^.  Lord  Ellenborough,  C.J.  hdd, .  that  in  ejectment  on  the 
•evend  demises  ef  three  persons,  each  demise  being  of  the  whole, 
die  lessors  of  the  plaintiff  were  entitled  to  a  verdict,  upon  evidence, 
that  they  had  jointly  granted  a  lease  to  the  defendant  under  which 
he  had  paid  rent,  but  which  had  expired. — ^N.  It  was  objected, 
that  it  must  be  taken  that  the  lesi&ors  of  the  plaintiff  were  ioint»t^ 
niQts,  and  as  there  was  not  any  joint  demise,  the  plaintiff  could 
not  recover,  but  Lord  Ellenborough  overruled  the  objection.  See 
Womll  v.  Beck,>I.  d  Geo.  «•  cited  1  Wils.  1. 
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should  be  taken  that  the  term  stated  be  long  enough  to  admit 
of  the  plaintiff's  recovering  possession  before  it  expires  (21). 
5th,  If  the  ejectment  be  brought  by  a  corporation  aggregate* 
(22),  an  infant,  or  for  tithes',  the  declaration  ought  to  state 
that  the  demise  was  by  de^ ;  and,  in  the  case  of  the  infant, 
it  ought  to  appear  that  some  rent  was  reserved;  but  it  is  not 
necessary  that  the  deed  should  be  proved^.  In  ejectment  for 
tithes  the  declaration  ought  to  set  forth  the  nature  of  the 
tithe'.  6tb,  With  respect  to  the  description  of  the  thing  de- 
mised, it  may  be  observed,  that  regularly  it  ought  to  be  made 
with  such  certainty,  that  the  sheriff  mav  know,  from  an  in- 
spection of  the  record,  what  he  is  to  deliver  possession  of. 
But  the  strictness  of  this  rule  has  been  relaxed  in  ma  y  in- 
stances, on  the  ground  that  the  sheriff  is  to  take  his  informa- 
tion from  the  party  recovering  (23).    7th,  The  ejectment  or 

o  Caitb.  890.    This  omission  will  be    q  Fuiley  v.  Wood,  1  £sp.  N.  P.  G.  108 

aided  by  verdict.    Bull.  N.  P.  98.  Kenyon,  C.  J. 

p  Swadline:  ▼.  Pieis,   Cro.   Jac.   613.    r   fiuU.  N.  P.  99. 

'Omission  cured  by  verdict.  Partridge 

T.  Ball,  Ld.  Raym.  136. 


(21)  But  the  courts  have  been  very  liberal  in  permitting  plain- 
tiffs  to  amend  in  this  instance.  In  the  case  of  Power  d.  Boyce  and 
another  v.  Rowe*  (in  Ireland,  Pascb.  1832.)  the  term  expired, 
whilst  the  case  was  depending  in  the  Exchequer  Chamber;  the 
judgment  having  been  affirmed,  a  motion  was  made  to  enlarge  the 
term,  and  the  pourt  (Lord  Redesdale,  C.  assisted  by  the  chief 
justices)  on  the  authority  of  Dickens  v.  Gbre;^nvill,  Carth.  3*  and 
Vicars  v.  Haydon,  Cowp.  S4U  made  an  order  to  amend  the  record 
by  enlarging  the  term.  A  writ  of  error  was  then  sued,  returnable 
in  parliament*  and  upon  the  record  so  amended  bdng  transmitted* 
the  plaintiff  in  error  complained,  by  petition  to  the  House  of 
.  Lords*  of  the  amendment  made  by  the  Court  of  Exchequer  Cbaoi- 
ber  as  an  alteration  of  the  record,  and  prayed  a  writ  of  certiorari 
to  be  directed  to  the  Court  of  Exchequer  C.  to  transmit  the  re- 
cord in  its  original  form.  Upon  debate*  their  lordships  refused  the 
writ,  holding  the  amendment  to  have  been  properly  made*  and 
finally  affirmed  the  judgments  on  the  meritiB.  See  Lessee  of  Law- 
lor  V.  Murray*  1  Schoalesand  Lefroy's  Rep.  81.  n.  (a.) 

(92)  A  corporation  aggregate  cannot  make  a  lease  for  years  with- 
out deed*  in  respect  of  the  quality  of  the  incorporation.  1  Inst.  85.a« 

(23)  Ejeciio  JirmfB  of  30  acres  of  land  in  D.  and  S.  The  de* 
fendant  was  found  guilty  of  10  acres,  and  as  to  the  residue*  not 
guilty ;  and  it  was  moved,  in  arrest  of  judgment*  that  it  is  uncer- 
tain in  which  of  the  villsthis  land  lay*  and  therefore  no  judgment 
can  be  given*  nor  any  execution.  But  the  objection  was  overruled; 
and  it  waft  adjudged'for  the  plaintiff;  /or  ike  sheriff'  shmll  iake^kU 
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ouster  must  be  stated  to  have  been  made  after  the  commence- 
ment  of  the  supposed  lease :  but  it  is  not  necessary,  although 
usual,  to  mention  any  particular  day*.  It  is  sufficient,  if  it 
appear  on  the  face  of  the  declaration,  that  the  ouster  was 
after  the  term  commenced,  and  before  action  bought 

Of  the  Notice  subscribed  to  the  Declaration. — ^To  the  de^ 
claration  is  subscribed  a  notice  to  the  tenant  in  possession^ 
from  the  casual  ejector,  and  subscribed  with  his  name,  sig- 
nifying, that  unless  the  tenant  appear,  &c.  in  the  term  (24) 
next  ensuing  that  in  which  the  declaration  is  served,  and  by 
rule  of  court,  cause  himself  to  be  made  defendant,  in  the 
room  of  the  casual  ejector,  he  shall  suffer  judgment  to  be 
entered  against  him,  and  the  tenant  will  be  turned  out  of  pos- 
session. At  the  time  when  the  copy  of  the  declaration  and 
notice  is  delivered  to  the  tenant  in  possession,  he  must  be  in- 
formed of  the  nature  of  the  pToceeding,  and  the  notice  should 
be  read  to  him,  or  the  substance  of  it  fully  explained.  The 
delivery  of  the  declaration  and  notice,  accompanied  with  the 
explanation  above-mentioned,  is  called  service  of  a  declara- 
tion in  ejectment 

■  Bferrel  v.  Smith,  Cro.  Jac.  31 1. 


information  from  the  party  for  what  10  acres  the  verdict  was.— 
Portman  v.  Morgan,  Cro.  Eliz.  465.  See  also  to  the  same  effect, 
CottiDgham  v.  Iking,  1  £arr.  623.  and  Connor  v.  West,  5  Burr. 
9673. 

(24)  This  is  the  form  of  notice  in  a  country  cause;  but  if  the 
lands  Ue  in  London  or  Middlesex,  regularly  the  notice  ought  to 
be  to  appear  on  the  first  day  of  the  term,  whether  the  proceMiogs 
are  by  bill  or'original.  £y  the  firKt  day  of  the  term  here  is  meant 
the  first  day  of  full  term.  Although  m  some  cases  the  court  will 
jpermit  an  amendment  of  the  notice,  yet  it  is  better  to  observe  the 
rule  here  laid  down ;  for  where  in  ejectmelit  brought  by  original  in 
Middlesex,  the  notice  was  to  appear  on  the  morrow  of  the  Holy 
Trinity^  the  court  set  aside  the  judgment,  which  had  been  given 
on  the  usual  affidavit  against  the  casual  ejector;  observing,  that 
the  notice  was  designed  to  inform  the  lay  gents  of  the  time  of  ap- 
pearing ;  and  that,  therefore,  it  should  be  expressed  in  such  terms 
as  they  might  understand.  Doe  d.  Joynes  v.  Roe,  T.  10  G«  2« 
MSS.  See  also  Holdfast  v«  Freeman,  Str.  1049*  where  the  notice 
was  to  appear  on  the  essoin  day  of  the  term,  and  holden  bad.-^ 
If  the  notice  is  subscribed  m  the  name  of  the  nominal  plaintiff,  in- 
stead of  the  casual  ejector,  the  court  will  not  set  aside  the  proceed- 
in§^  for  irregularity.  Hazlewood  v.  Thatcher,  3  T«  R.  35  K  in 
which  the  case  of  Peaceable  v.  Troublesome,  1  Barnes,  4to«  edit. 
I7S«  was  over-ruled. 
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.  VIL  0/ the  Service  of  Declaration. 

The  tenant  or  tenants  in  possession  maybe  served  per- 
sonally at  any  place.  But  in  cases  where  tenant  in  posses** 
sion  cannot  be  served,  service  on  the  wife  of  tenant  in  pos- 
session must  be  either  on  the  land  in  question,  or  at  the 
dwelling  house  of  the  husband.  In  this  case,  from  the  fact 
of  the  wife  being  served,  on  the  premises',  or  at  the  dwell- 
ing house  of  the  husband,  though  not  on  the  premises^  the 
court  presumes  that  the  parties  are  living  together  as  man 
and  wife,  and  that  the  husband  has  notice  of  the  proceedings: 
and  on  this  presumption,  such  service  is  deemed  good. 

Service  on  the  servant,  child,  or  niece,  df  the  tenant  in  p<^- 
session,  on  the  premises^  is  good  service,  provided  the  service 
he  afterwards  acknowledged  by  the  tenant  himself,  and  it  ap- 
pears that  he  has  received  it  before  the  essoign  day";  but  a 
mere  acknowledgment  of  the  wife  is  not  sufficient*. 

If  the  tenant  or  his  wife  refuse  to  receive  the  declaration, 
&c.  a  copy  of  it  should  be  left  for  them,  or  affixed  to  the  pre- 
mises ;  so  if  there  be  not  any  person  in  possession  of  the 
thing  demised,  fi  copy  of  the  declaration  and  notice  should 
be  affixed  to  some  conspicuous  part 

Where  there  is  any  thing  unusal  in  the  manner  of  serving 
the  declaration,  it  should  be  mentioned  to  the  court  on  moving 
for  judgment  against  the  casual  ejector;  and  if  the  court 
should  be  satisfied  that  the  tenant  has  had  notice  of  the  de- 
claration,  they  will  make  tlie  rule  for  judgment  absolute  in 
the  first  instance;  if  doubtful,  they  will  grant  a  rule  requiring 
the  tenant  to  shew  cause  why  the  service  should  not,  under 
the  special  circumstances,  be  deemed  sufficient,  and  they  will 
p^^scribe  the  mode  of  serving  the  rule^. 

t  Doed.  Morlaendv.  BaylUs,  6  T.  R.  y  See    Sprightly  -t,   Dutich,  2   Buir. 

766.  1116.  Fenav.  Denn,  2  Bunr.   1161. 

u  Roe    Lessee    Hambrook    v.     Doc,  Lessee  of  Methold  v.  Noright,  1  Bi. 

.  14  East,  441.  R.  290.  Gulliver  v.  Wagstaff,  1  Bl.  R. 

z  1  Bos.  ft  Pul.  384.     .              '  317. 
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VI 11.  Of  the    subsequent    Proceedings'^ Judgment 
against  casual  Ejector — Appearance  of  De- 
fefidant — Consent  Ruie — Stat.  11  G.  2.  c.  19. 
s.  13.  enabling  Landlord  to  defends 

If  the  tenant  in  possession  does  not  appear  according  to 
the  notice  subscribed,  and  enter  into  a  rule,  called  the  con* 
sent  rule,  the  plaintiff  may,  at  the  beginning  of  the  term  in 
which  the  tenant  in  possession  ought  to  have  appeared,  move 
the  court  for  judgment  against  the  casual  ejector.  Before 
this  motion  can  be  made,  a  rule  to  plead  must  be  given*,  and 
the  motion  itself  must  be  founded  on  an  affidavit  of  service 
of  declaration,  either  on  the  tenant  in  possession,  or  in  such 
manner  as  shall  satisfy  the  court,  that  the  tenant  in  possession 
has  had  notice  of  the  proceeding. 

The  time  for  appearance  depends  on  the  situation  of  the 
premises. 

1.  Where  the  Premises  lie  in  London  or  Middlesex. 

The  tenant  in  possession  must  appear  within  four  days, 
inclusive,  next  after  the  motion  for  judgment,  if  such  mo- 
tion be  made  at  the  beginning  of  the  term.  But  where  it 
is  in  a  more  advanced  stage  of  the  term,  the  court  will  ex- 
ercise their  discretion,  and  order  the  tenant  to  appear  imme- 
diately,  or  within  one  or  two  days,  so  that  the  plaintiff  may 
give  notice  of  trial  within  the  term.  If  the  motion  for  judg- 
ment is  made  within  the  last  four  days  of  the  term,  the  te- 
nant has  until  two  days  before  the  essoign  day  of  the  subse- 
quent .term  to  appear  in. 

2.  Where  the  Premises  lie  elsewhere  than  in  London  or 

Middlesex, 

» 

The  motion  for  judgment  in  this  case  may  be  made  at  any 
time  within  the  term;  because  the  tenant  has  four  days  after 
th^  end  of  such  term  to  appear  in. 

If  the  lands  lie  in  a  county*,  where  the  assizes  are  holden 

z  R.  T.  18  Cac.  3  B.  R.  a  Impty't  Pr.  B»  R. 
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oqly  ODca  aryear,  the  tenant  has  four  days  after  the  end  o£ 
the  term  next  preceding  the  assizes  to  appear  in. 

If  the  tens^nt  in  possession  does  not  appear  within  the 
limited  time,  the  plaintiff  must  search  for  a  plea,  and  if  he 
does  not  find  any,  he  must  procure  from  the  clerk  of  the 
rules  in  B.  R.  and  secondaiy  m  C.  B.  a  rule  for  judgment  by 
default  against  the  casual  ejector  (25),  which  he  must  carry- 
to  the  clerk  of  the  judgments  in  B.  R.  and  prothonotary  in 
C.  B.^,  who  thereupon  will  sign  judgment,  and  make  out  a 
writ  of  possession,  which,  being  delivered  to  the  sheriff,  the 
plaintiff  will  be  put  into  possession  of  the  premises  in  question. 

If  the  tenant  appears,  then  he  enters  into  the  consent  rule, 
the  substance  of  which  is  as  follows: 

1st,  He  consents  to  be  made  defendant  instead  of  the  ca- 
sual ejector.  2d,  To  appear  at  the  suit  of  the  plaintiff;  and 
if  the  proceedings  are  by  bill,  to  file  common  baiL  3rd,  To 
receive  a  declaration  and  plead.  Not  Guilty.  4tb,  At  the 
trial  of  the  issue,  to  confess  lease,  entry,  and  ouster,  and  in9i8t 
upon  title  only. 

To  this  rule  are  added  the  following  conditions;  1st,  If 
at  the  trial  {26)  the  defendant  shall  not  confess  lease,  entry^ 
and  ouster,  whereby  plaintiff  shall  not  be  able  to  prosecute 
his  suit,  defendant  shall  pay  to  plaintiff  the  costs  of  the  nou- 

b  In  C.  B.  a  wanant  of  attomej  muit  accompany  the  other  papen. 


(95)  By  an  old  rule  of  court,  M.  35  Car,  9.  169I,  B.  R.  it  was 
required  that  a  writ  of  latitat  should  be  sued  out  against  the  casual 
ejector,  and  common  bail  filed  for  him  before  judgment  could  be 
signed.     But  now  filing  common  bail  is  sufficient. 

(96)  The  practice  is  to  call  the  defendant  to  confess  lease,  entry, 
and  ouster;  and  on  non-appearance,  or  refusal  to  comply  with  the 
rule,  to  call  the  plaintiff  and  nonsuit  him ;  then  the  cause  of  the 
nonsuit  bein^  indorsed  on  the  postea,  the  plaintiff  is  entitled  to 
judgment  and  execution  thereon  immediately  after  the  trial,  accord- 
ing to  the  practice  of  the  court  of  C.  B.  (Fairfax  y.  Bentley,  C.  B. 
Runn.  942.  edit.  1795.)  but  in  B.  R.  not  until  the  postea  be  regu- 
larly  returned  on  the  day  in  bank»  (Lord  Palmerston  r.  Copeland, 
ft  T.  R.  779* )  Where  there  are  several  defendants  for  the  same 
premises,  and  some  appear  and  confess  lease,  entry,  and  ouster, 
but  others  do  not,  the  practice  is,  to  enter  a  verdict  generally 
aeainst  those  who  do  appear,  and  to  enter  a  rerdict  against  the 
plaintiff  for  those  who  do  not  appear;  but  then  the  cause  of  such 
rerdict  is  indorsed  on  the  postea,  which  as  to  them  intitles  the 
plaintiff  to  judgment  against  the  casual  ejactor  for  such  lands  as 
ere  in  their  possession.    Lord  Raym.  799. 
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bros,  and  judgment  shall  be  entered  against  the  casual  ejector 
ov  default.  3d ,  If  a  verdict  shall  be  given  for  defendant,  or 
piainttif  shall  not  prosecute  his  suit  for  any  other  cause  than 
the  non-confession  of  lease»  entry,  and  ouster,  the  lessor  of 
the  plaintiff  shall  pay  costs  to  the  defendant 

In  the  court  of  C.  B.  the  defendant  consents  to  confess 
lease,  entry,  and  ouster,  of  so  much  of  the  tenements  speci- 
fied in  the  plaintiiTs  declaration,  as  are  in  the  possession  of 
the  defendant  or  his  tenants;  but,  in  the  conunon  consent 
rule  of  the  court  of  B.  R.,  the  defendant  consents  to  confess 
lease,  entry,  and  ouster,  generally.  On  the  ground  of  this 
variance,  it  was  insisted  in  B.  R.,  that  it  was  unnecessaiy  to 
prove  defendant  in  possession  of  the  premises,  because,  by 
entering  into  the  rule  generally^  defendant  must  be  under* 
stood  to  have  admitted  himself  tenant  in  possession  of  the 
premises  described  in  the  dedaration.  But  the  court  were 
of  opinion,  that  whither  the  defendant  entered  into  the  con*, 
sent  rule  of  C  B^,  or  the  general  rule  in  B.  R.,  it  was  essen* 
tialJy  necessary  to  prove,  that  the  defendant  was  in  posses- 
sion  of  the  premises  in  question^ 

N.  The  defendant  may  even  in  the  court  of  B.  R*,  narrow, 
his  consent  to  confess  lease,  entry,  and  ousteri  to  so  much  of 
the  tenements  specified  in  plaintiff's  declaration,  as  are  in  pos-, 
session  of  defendant  or  his  tenants.  But  if  he  does',  his  at* 
torney  must  immediately  deliver,  to  the  plaintiff's  attorney^, 
a  note  in  writing  of  the  tenements  so  being  in  possession  of. 
the  defendant  or  his  under-tenants.  '^ 

Such  are  the  proceedings  wh^  the  matter  is  litigated  ba 
tween  the  lessor  of  the  plaintiff  and  the  tenant  in  possession 
only.  Where  the  tenant  in  possession  is  merely  an  under* 
tenant  to  some  other  person,  as  soon  as  the  declaration  in 
ejectment  is  delivered  to  him,  he  is  obliged,  by  stat.  11  Geo.  8. 
c  19.  s.  1!^,  to  give  notice  of  such  ddivery  to  his  landlord, » 
under  pain  of  forfeiting  three  years  improved*  or  rack  rent  of 
the  premises  holden.  N.  This  penalty  does  not  attach  on  the 
tenant  of  mortgagor,  who  omits  to  give  him  notice  of  cgect* 
ment  brought  by  mortgagee,  1  T.  R.  647.  because  the  stetute 
duly  extends  to  cases  where  ejectments  are  brought  incon* 
sistent  with  landlord's  title. 

This  wise  provision  of  the  stetute  was  intended  to  prevent 
frtudulent  recoveries  of  the  possession,  by  collusion  with  the 
tenant  of  the  land.  And  by  the  same  statute,  s.  13.  the  court 
where  the  ejectment  is  brought,  is  empowered  to  suffer  the 

t  Goodrigrht  d.  Btlch  t.  Rich,  7  T.  R.    d  R.  T.  15  Car.  2.  B  R. 
3tf7.  e  SceCiovker  v.  FptUei^iU,  2  B.  &  A.  S6S. 
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bullpfxl^  to  nake  hutovatf  defendvkt  wttb  tenant,  if  be  tbtil 
appear;  aod,  by  the  same  dauae,  although  if  the  tenant  ahaU 
muae  or  neglect  to  appear,  judgment  abail  be  signed  againal 
the  casual  ejector;  yet  the  landlord  shall  be  permitted  to  ap* 
pear  by  himself,  on  his  consenting  to  enter  into  the  usual  rule: 
find  jildgrpent  against  the  casnal  <^ector,  shall  be  staid  antU 

Who  shal)  be  oonsidered  a  landionl,  within  the  meaniog 
of  this  act,  IS  aometimes  a  diflicult  question  to  determine: 
the  foUovring  persona  have  been  so  cooaiderod;  I.  Deviaee  in 
trust,  4  T.  R.  lai).  a.  In  Doe  d.  Tilyard  v.  CkK>per,  a  i^ort- 
4SI^^  luider  the  defendant  w.as  permitted  to  defena  with  him^* 

The  following  persons  have  not'  been  deemed  landlorda 
within  the  meamng  of  this  act:  1.  A  devisee,  where  the^ect- 
ment  was  brought  by  the  heir;  Roe  d.  Lieake  v«  Doe,  M. 
d9  O.  ^.  C.  Q.  Bull.  N.  f.  9^.  2.  A  mortgagee,  who  had 
never  received  rent  ib/  d.  Cestui  qu§  trnsl^  not  having  been 
in  possession.    3  T^  R.  783* 

In  all  cases  of  vacant  possession^;  unless  such  as  are  within 
Stat  4  Geo.  %  c.  28.  (which  see  in  next  section)  no  person 
^ai^iing  title  will  be  let  in  to  defend;  but  he,  who  can  first 
seal  a  lease  on  the  premises^  must  obtain  possession,  and  any 
other  person  clainiing  title  mav  eject  him  if  be  can;  and  by 
the  course  of  tbe  court,  no  defence  can  be  made  in  these 
caste  but  by  .the  defendant  in  the  ejectment,  who  is  a  teat 
ejector. 

In  Martin  vl  Davis,  Str.  914.  the  court  refused  to  let  the 
parson  of  Hampstcad  chapel  defend  for  right  to  enter  and' 
perform  divine  service  only;  notwithstanding  the  caee  of 
HoMingsworth  v.  Brewster,  Salk.  ^50%  observing,  that  that 
case  bad  often  been  denied  since. 

cLaadlord  migiit  luve  deftncM  vMi  g  S  T.  B.  6iS. 

t^nmt  befofe  ii^  •UtuMv  9«lk  367.  h  Asif.  pec  Bjr^  S^fj-  ap<ini4  hj  tht 

7  Mod.  70.    3  Burr.  1301.    But  the  Repoiter  to  b«   the  constant  prac- 

id  prorUiOQ  io  this  section  is  new.  tic«.    Exp.  Beauchamp,  QvDes,  4to. 

f  8m  Jones  v.  Edwards,  Str.  1241.  edit.  177^ 
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IX?  Of  the  Proceedings  in  Ejectment^  directed  &y' 
Smt  4  G.  S.  c.  23;  $.  3.  in  6f^dier  to  dbvkrte 
the  Difficulties  attending  Re-entries  at  Coni'^ 
mm  taw,  for  No^ajfrnaU  ^  Jient  Arrears 
Of  the  Proceedings  where  the  Pouemon  is 
'^cahL 
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By  Stat.  4  Gea  9.  c.  W.  ^  2.  it  ip  enftt/t^^  «'  that  in  all 
cases  between  landlord  and  tenant^  wiien  half  ayear*8  rent 
shall  be  in  arrears  and  the  landlord  hi|s  a  right  of  entry  for 
non-payment  theredr,  he  may.  without  a/ormol  demand  or 
re-erUryt  serve  a  declaration  ii^  ejectment;  or  in  case  the 
'^*  game  cannot  W  legally  served,  or  no  tenant  be  in  actual 
**  possession,  affix  the  same  upon  the  door  of  any  demised 
^'  itiessua^e;  or  in  c^as^  liuch  ejectment  shall  not  be  for  there- 
'*  covery  of  any  medsuage,  theti  upon  some  notorious  place 
f'  bf  the  Iddd8,&c«  comprised  in  the  declaration  in  ^ectment, 
**  atid  i^uch  affixing  ^ball  be  deeined  legal  service;  and  in  case 
^  of  judgment  against  the  casual  ejector,  or  nonsuit  for  not 
^  confessing  leas^,  ^ntry ,  and  oufcter,  it  shMI  appear  by  affida- 
^  vit,  or  be  proved  on  the  trisir,  in  ease  the  defendant  appears, 
^  that  Haifa  yeat^s  rent  ^as  due  b^fof e  the  declaration  served* 
"  And  that  ho  sufficient  disttess  was  to  be  found  oh  the  pre« 
ttii^A^,  codntervailing[  the  arte&ts  then  diie,  and  that  the 
leasot  had  po^et  to  re-enter;  ihen;  and  in  etery  such  case, 
the  leasbr  in  elet^ttnent  ^hall  recover  judgment  and  execu- 
^'  tion,  in  the  sanfe  mtinner  as  if  this  rent  in  iirrear  had  been 
'*  legally  detnatided;  and  reentry  made;  prbvidfed^  that  if 
the  tenant,  at  any  tittle  before  the  trial  in  such  ejectment^ 
shall  pay  or  tender  to  the  IsindlOrd  or  hrs  sfttorney,  or  pay 
into  court,  the  rentarrear  and  coats,  all  ftirther  proceedings 
on  the  ejectment  shall  be  discOntiilued^'{S7)* 


I  fieeI}oed.Sxii^tv.FiiGiMMi»  16fiist»  k  8.4- 
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(97)  Before  tl)]i8tatato»  courts  of  law  and  equity  exereiscd  adit* 
cretionaiv  power  of  staying  the  lessor  from  proceeding  at  law,  in 
cases  of  rorfeiture  for  non«payment  of  rent,  by  Qompelling  him  I9 
iAe  the  m'Oney  due  to  him.  See  the  opinion  of  Lee  C.  J,  iu  A?/ 
cfaer  V.  Snapp,  Afidu  34K  2  SaUc.  597-  9  Mod,  84$.  IQ  Mpd*  383f 
9  Vera.  103.  1  Wils.  75.  2  Str.  900. 
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It  hasbeensupposed  that  the  preceding  ttatuteonly  applied 
to  cases  of  ejectment  brought  after  half  a  year's  rent  due^ 
where  no  sufficient  distress  was  to  be  found  upon  the  premises* 
Bat  hi  a  late  case  (Roe  v.  Davis,  7  East,  363.)  it  was  holden, 
that  the  statute  was  more  general  in  its  operation* 

The  application  to  the  court^  on  the  part  of  the  tenant,  to 
stay  proceedings,  must,  by  the  very  terms  of  the  act,  be 
made  before  trial. 

In  ejectment  by  a  landlord^,  the  tenant  moved  to  stay  pro- 
ceedings, upon  payment  of  rent  arrear  and  costs.  On  a  rule 
to  shew  cause,  it  was  insisted,  for  the  plaintiff,  that  the  case 
was  not  within  the  preceding  statute ;  because  it  was  not  an 
ejectment  founded  singly  on  the  act,  but  it  was  brought  like* 
wise  on  a  clause  of  re-entrv  in  the  lease  for  not  repairing, 
and  the  lease  was  produced  in  court  HoweV<er,  the  rule 
was  made  absolute,  with  liberty  for  the  plaintifT  to  proceed 
upon  any  other  title. 

Where  an  ejectment  is  brought  on  the  preceding  statute 
for  the  forfeiture  of  a  lease",  acceptance  of  rent  afterwards, 
by  the  landlord,  has  been  holden  a  waver  of  the  forfeiture; 
for  it  is  a  penalty,  and  by  accepting  the  rent,  the  party  wavea 
the  penalty. 

Landlord  having  a  right  of  re-entry  for  non-payment  of 
rent  brought  an  ejectment  and  proved  a  demand  of  half  a 
year*s  rent  after  the  day  on  which  it  was  due,  and  a  refusal 
on  the  part  of  the  defendant  to  pay  it,  before  the  re-entiy. 
It  appeared  that  there  was  a  sufficient  distress  on  the  premises 
during  the  whole  time.  It  was  holdeno,  that  the  lessor  of  the 
plaintiff  could  not  recover  either  at  common  law,  or  under 
the  preceding  statute ;  not  by  the  former,  because  the  rent 
was  not  demanded  on  the  day  when  it  became  due ;  Co.  Lit. 
£01. 7  Rep.  28.;  nor  by  the  latter,  because  there  was  a  suffi- 
cient distress  on  the  premises. 

Of  the  Proceedings  where  the  Possession  is  taeant-^Jn 
cases  between  landlord  and  tenant,  where  one  half  year's  rent 
is  in  arrear,  and  the  landlord  has  a  right  of  entry,  the  mode 
of  proceeding,  where  the  premises  are  untenanted,  is  marked 
out  by  the  preceding  statute.  In  all  other  bases  of  a  vacant 
possession  the  mode  of  proceeding  is  thus ; 

^  A*  (the  person  claiming  title)  by  lettef  qT  attorney  em- 
powers B.  to  execute  a  lease,  in  the  name  of  A.,  of  the  pre- 

1  Bat  ▼.  Davis,  7  EMt,  36S.  n  Ber  Afton  J.  in  Doe  ▼.  Batten,  Covj^ 

m  Pii»  d,  WithoB  T.  aturdy,  H.  1758.       447. 
BtiU.  K.  P.  97.  o  Doe  td.  Pouter  r.  Wtndkn,  7  T.  It 
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misestnquefttion,  toC.  Thisleaseisexecuted  on  the  premises, 
B.-  and  C-  only  bemg  thereon ;  then  B.  leaves  C.  in  posses* 
sion,  who  is  turned  out  by  D.,  to  whom,  while  on  the  pre- 
mises, E.  delivers  a  declaration  in  ejectment  A  rule  to  plead 
having  been  given,  and  not  complied  with,  a  motion  is  made 
for  judgment,  which  is  granted  of  course.  This  motion  must 
be  supported  by  an  affidavit  eftheabove-mentioned  proceed- 
ings, viz.  the  execution  of  the  power  of  attorney,  the  lease, 
entry,  ouster,  and  delivery  of  declaration ;  a  copy  whereof 
is  annexed  to  the  affidavit 

A.  made  a  lease  of  an  alehouse  in  London',  for  years.  The 
lessee,  before  the  expiration  of  the  term,  left  it,  and  took  ano- 
ther bouse  in  Wapping ;  butthere  was  some  liquor  and  old 
vessels  left  in  the  first-mentioned  house,  and  the  doors  were 
locked.  Upon  this  thelandlord  sealed  akaae  on  the  premises, 
and  brought  an  ejectment,  as  on  a  vacant,  possession,  and  ac- 
cordingly had  judgment  and  execution;  to  set  aside  which,  a 
motion  was  made.    In  addition  to  the  foregoing  facts  it  ap- 
peared, that  only  one  cjuarter's  rent  was  in  arrear,  and  that 
the  landlord  bad  seen  his  tenant  a  short  time  only  before  be 
brought  the  ejectment.  Lord  Hardwicke,  C.  J. — ^'^f  only  one 
quarter's  rent  was  in  arrear,  the  landlord  could  not  proceed 
against  the  tenant  on  the  stat  4  Geo.  9.  c.  98.    But  then  t  ak- 
ing  this  as  it  stood  at  common  law,  the  question  will  be, 
whether  this  was  such  a  vacant  possession  as  to  enable  the 
landlord  to  bring  an  ejectment  in  this  manner.    For  though 
a  tenant  does  not  live  on  the  premises,  yet  it  cannot,  from  that 
circumstance  alone,  becallM  a  vacant  possession;  as  if  a  per« 
son  uses  one  house  and  lives  in  another,  that  will  be  a  good 
possession  of  both  •   Here  the  tenant  had  actual  possession  of 
the  premises,  by  keeping  bis  liquorthere,and,a6  appears;  was 
such  a  person  as  the  landlord  might  have  served  personally 
with  an  ejectment ;  for  a  declaration  in  ejectment  may  be 
served  on  the  tenant  himself  any  where,  though  the  wife  can 
be  served  with  it  only  on  the  premises  (98).'   I  remember  a 
case  where  a  person  in  the  Fleet  was  served  with  an  eject- 
ment.   If  the  tenant,  in  this  case,  sometimes  absconded,  and 
only  appeared  on  Sundays,  then  the  landlord  should  have  ap- 
plied to  the  court  for  a  special  rule;  as  to  the  service  of  the 
declaration  in  ejectment*'    Probyn,  J.  mentioned  a  case, 

p  Savage  ▼.  Dent,  M.  10  Geo.  2.  B.  R.  MSS.     3  Str.  1064.     Bull.  N.  P.  97.  S.  C. 

•horUy  stated. 


(38)  Or  at  the  dwelling  house  of  the  husband,  if  it  appears  that 
wife  is  living  witb4|utband.    Vid.  4  T.  R.  405. 
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(  le&  IB  %  bun  ^  « teout,  and  that  wu 
KtokKfitbepofisesucML    The  court  ordered 
x^tjitign^sk^  aad  execwtion  to  be  settside  with  co&t&. 


X.  Of  At  Phm^k^  mmd  D^aut. 

o'-^w.  frttwT  ia  bar  or  ahateownt,  are  uldom 
accordiog  U>  the  owdem 


.1  Mp^tMit,  be  geoenUy  enters  mto^ 

1 1  Ml  o£  vhich  ne  is  bauxid  to  plead 

iiltyT.     Tbeie  i»  one  plea,  bowevei;. 

b  ife  w  fed  to  thii  action,  namely  a  plea  o? 

■t  -ic bia  being  a  diUlory  plea,  cannot  be 

■■■■Bf  aiser  lae  £:«  >^t  dajs  of  tbe  term* ;  neither  can  it 
Wpwaeti  — '  ■  |-  -T'ff  * — "~ — -^  tbefiKt';  but  quete, 
Ck  ^  Dw  ^  >iM«M  K.  Roe.  &  B.  H.  49  G.  &  lO  £ast.  5S3, 
w^tac  a^9tKX^3oa  «aa  Made  ior  kare  to  plead  ancieat  de- 
^wt,  laa  ■atiq  nfciitJ  tbe  coart  to  a  case  in  bis  note 
Wef .  wbca*  it  b*i  beea  faoUea,  that  it  was  not  necessary  to 
««r,7  i%»  pwea  W  aa  a£daTit*.  It  was  admitted,  bowever^ 
tl«-*«as«CKCMaiT  to  apply  to  tbe  court  for  leave  to  plead 
■OtB  ?«•  t  xat±  'jz  *:^  -^' — sp,  toe  appbcatioa  bavuiff  been  made 
.-a  -JK  »^  -'-:  ratdayaaCtheterni,uecourt,di- 

;  .iptaadiBMaatcr.aiMlgnBtedbiBi 
pai^tosbew  cause  why  the  plea 
*  hi  >Aa«  r .     N    rte  appbcatioo  was  supported  by 
am.mmmt  -    -        :  hadb  lagt^-  .  i^  weTt-  koUenoS 
A  ^ »- ■«*'•»■♦»- ■-  -TbicfavaBor  :  nancieDt 

A-n;  wsaacoartofj  ::  esnefaeld 

'avisMMontbcreoCia  t,aiidbe- 

Wth^tcaaaraf  tbepbuauii  mi^at  miepm- 
mlL.  AocgidH^toWibBotJ.inI>oed.Rust 
«.  K>M.  K  •»«*(  aka»  t«  ba*e  beea  shewD  that  tbe  lessor  of  the 
IMMK^bki  aftaahttlJ  iMerm  (99^.  To  this  plea,  the  plain- 
ts ■•;  i*PSF>  th«t  the  had  la  plendable  at  ooounon  law. 


*  ^^Mi-WtaKi  Hajari 


?*  ••■^.•*>.  aa*  MK«alw4.  pM«»  rf  tteBMOt"    I^ 
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Md  trtveMe  that  Che  tnan<*»y  \n  fiM'ieni  d€ttlt^&.  Corfeir.  Di^' 
Abtttenient^  (D.  1.)  ctte^,  Rmt.  ErtL  59.  b.  SbcrW/971. 

0/  fAe  De/!wifc^.— Ad  an  action  of  6j6ctin6nt  ia  founded  on- 
«  right  of  entyy  in  the  party  ciaiifling^  title,  if  the  d^ftiidknt 
enp  shew  that  such  rignt  bab  beenr  tolled  or  tak^n  atirdy,  it 
will  be  a  anfBcii^nt  defence  to  tfte  adtron.  A  right  6f  entry 
mar  be  Cafcen  away  by  deit6tit,  by  clt!fef>iitintrance»  by  B^ 
and  noPD^faicn,  or  b^  tflatulle  of  tim^tationa. 

1.  Of  Descents  which  toll  Ent'ries.'^tiy  the  common  law, 
descents  of  corporeafinheritahce  in  fee  sfniple  take  away  the 
entry  of  him  tha«  haft  right>^;'  aa  if  a^  diageisbr  dies(ie;Med;  and 
the  land  ie^cendlf  to  hia  heJr,  tteentiy  of  tfre  diw^iaee  ii 
fhei«bytlikenaMFftfy;nnless  there  haibe^n  acontittutkl  claiitir';. 
the  like  law  is  of  an  abatement  or  intrusion,  arid  of  th'er  ie- 
^0A««6  or  diMteeaiof  abators  and  iDtrudbra^  BuibwsUt^dtH. 
8y  e*  38k-  **  Th^  dfiiiig  seised  of  avvy  disaeVsor;  of  and  in  atty 
Innds)  &c.yhaiTiii|9  no  title  therein,. shall  not  bedeeoiM  a 
descent  to  take  a#ay  the  entry  of  the  person  or  bis  heir; 
wbo'had  iatwftil  title  of  entry  at  the  time  of  tbcf  descelit^ 
unless  the  disseisor  has  had  peaceable  possession  Jbr^ve 
years  next  qfier  the  disseisin^  toitkoui  entry^  or  continue 
claim  by.  the  person  entUled.* 

By  force  of  this  statute%  if  the  disseisor  die  seised  within 
five  years  after  the  disseisin,  though  there  be  noC  any  conti- 
nual claim  made,  yet  such  dying  seised  shall  not  take  away 
theentry  of  the  disseisee;  butafirer  the  fiveyears^ther^ndust 
he  audi  contrntral  claim  aatheto  was  atlne  comrtion  la^. 
But  this  statute  does  not  extend  to  any  ieoffeeor  donee  of 
the  disseisor ;  md"  it  is  said  that  abntora  and  intrudbm  are 
not  within  ii\    Theae^  therefore,  reasajn^as  at  common  law. 

Di^cent  of  a  corpforea!  itAeritane^  in  fee  tNit*  tbitefi  awa^ 
the  entry  of  hfm'  that  has  right ;  as  where  a  disftef^ov  makea 
a  gift  in  tail,  and  the  donee  has  issue  and  dies' seised,  and 
the  issue  enter:  tbisrwill  bar  the  entry  of  the  disseiiM. 

From  the  preceding  anthoritlea  it  appeart,, that  toi^Oifstl- 
ttftea  descent,,  which  shall  takettway kn  entry;  there  muirt  U^ 
a  dying'sei^edin  demesne  of  a  corporeal' inheritance,  eithef  id 
fee,  or  fee  tail;  and  in  those  caseft  toWhich  the  statu  te  3^  £t.  !f. 
c^dS;  extends;  five  years  c^ietposa^Mion;  Whetti^r  tbisde- 
scent  be  in  the  collateral  Ime,  or  1  ineal,  is  iiAttlaterial^:-  B^t 
a  dying  seised  for  term  of  life,  or  a  descent  of  a  reversion  o^ 
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remainder^  will  not  take  away  ao  eDtry* ;  beeauaet  for  thia 
purpose*  it  is  essentially  necessary  that  the  disseisor  should 
die  seised  both  of  the  fee  and  freehold  also^. 

The  descent,  both  of  the  fee  aod  freehold,  must  be  irome* 
diate,  otherwise  the  entry  will  not  be  barred.  Hence,  if  feme 
disseisoress  take  husband,  and  hath  issue  and  dies,  and  after 
the  husband  dies^,  auch  descent  will  not  take  away  the  entry 
of  the  disseisee ;  because  the  heir  comes  not  to  the  fee  and 
freehold  at  once,  the  latter  having  been  suspended  until  the 
death  of  the  father,  who  was  tenant  by  the  curtesy. 

The  doctrine  of  descent  cast,  tolling  entry,  doea  not  affect 
copyhold  or  cuatomary  estates,  where  the  freehold  is  in  the 
lord\  nor  oases,  where  the  party  haa  no  remedy  but  by  en- 
jkiy,  aa  a  devisee^, 

.  &  Bnlry  &arr€d  Ay  Difccmlmifaficed— A  diacontin  nance  of 
estate,  in  lands  or. tenements,  aignifieaanch  an  alienation, 
made  or  suffered  by  any  person  seised^  of  an  estate  tail  or  in 
auter  droit,  in  tkingi  which  lie  in  livery^  as  takes  away  the 
entry  of  the  person  entitled,  after  the  death  of  the  alienor. 

At  common  law,  an  estate  may  be  discontinued  five  ways: 
I.  By  feoffment*  fi.  By  fine.  9.  By  common  recovery.— 
4.  By  confirmation :  and  5.  By  release  with  wtrranty. 

A  grant,  by  deed  or  fine,  of  such  things  as  lie  in  grant  and 
not  in  livery^  does  not  work  any  discontinuance.    ' 

An  estate  tail  cannot  be  discontinued,  unless  the  reversion 
or  remainder,  immediately  expectant  on  the  estate  tail,  be 
also  discontinued'^. 

An  estate  tail  cannot  be  discontinued',  except  where  he 
who  makes  the  discontinoance  waf  once  aeised  by  force  of 
the  tail ;  that  is,  seised  of  the  freehold  and  inheritance  of  the 
estate  in  tail,  and  not  of  a  remainder  or  reversion  expectant 
upon  a  freehold. 

Hence,  if  there  be  tenant  for  life* ;  the  remainder  in  tail, 
&c.  and  tenant  for  life,  and  he,  in  the  remainder  in  tail,  levy 
a  fine,  this  is  not  any  discontinuance  or  divesting  of  any  es- 
tate in  remainder,  but  each  of  them  passes  that  which  they 
have  power  and  authority  to  pass. 

By  the  determination  of  the  wrongful  estate^  the  discon* 
tinuance  ia  determined* 

S  Utt.  f.  a87, 388.  1  Utt  t.  618.    1  Imt.  38a.  a. 

f  1  Iiat  239.  b.  m  Idtt.  I.  625, 626. 

g  Lttt.i.  394.    1  Int.  241. b.  n  1  Inirt.  347,  b.    8si  alio  titt.  S.  640. 

b  Doe  d.  Cook  ▼.  Daaven,  7  Bsit,  299.       658. 

i  1  Ifift.240.b.  o  1  iDit  802.b. 

k  I  iBfL  326.  pi  Inn.  833. 
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By  Stat  3!l  H.  8.  c  88.  tenant  in  tail  may  grant  leases  for 
three  lives^  or  one  and  twenty  years,  which  shall  bind  the 
issue  in  tail,  but  not  those  in  remainder  or  reversion. 

By  Btat  4  H.  7.  c  S4.  (explained  by  slat.  39  H.  8.  c.  SO.) 
fines  with  proclamations,  levied  by  tenants  in  tail,  operate 
as  a  bar  to  the  issue  in  tail ;  but  still,  in  some  cases,  remain 
discontinuances  to  those  in  reversion  or  remainder. 

By  Btat.  II  H.  7*  c«  90.  **  If  a  woman  has  any  estate  tail 
jomtly  with  her  husband,  or  only  to  herself,  or  to  her  use, 
in  any  lands  or  hereditaments  of  the  inheritance  or  pur^' 
chase  of  herhusband^ ;  or  given  to  the  husband  and  wife 
in  tail,  by  any  of  the  ancestors  of  the  husband^  or  by  any 
other  person  seised  to  the  use  of  the  husband  or  his  ances- 
tors, and  shall  hereafter,  being  sole,  or  with  any  other  after- 
'*  taken  husband,  discontinue,  fcc«  the  same;  every  such  dis* 
^  continuance  shall  be  void,  and  it  ahaW  be  lawful  for  every 
^*  person  to  whom  the  interest,  title,  or  inheritance,  after  the 
.  **  decease  of  the  said  woman  should  appertain,  to  enter,  ice** 

This  statute  is,  for  the  most  part,  confined  to^conveyancea 
by  the  hushsmd  or  his  ancestor,  for  the  advancement  of  the 
wife'.  Hence,  if  land  be  settled  by  the  ancestor  of  the  wife, 
in  consideration  of  the  marriage,  and  of  money  paid  bv  the 
husband,  it  is  not  within  this  act;  for  it  shall  be  mtended  that 
the  advancement  of  the  wife  was  the  principal  cause  of  the 
f>ift'.  But  where  the  conveyance  is  by  a  stranger,  in  consi- 
deration of  the  wife*s  fortune  paid  by  her  father  to  the  vendor, 
and  other  money  paid  by  the  husband,  it  is  within  the  act^ 
So  if  the  conveyance  is  by  the  husband  or  his  ancestor,  in 
consideration  of  marriage,  although  it  be  joined  with  a  money 
consideration,  yet  it  is  within  the  statute*.  But  no  estate  is 
within  themeaning  of  this  statute,  unless  it  be  for  the  jointure 
of  the  wjfe;  hence,  although  an  estate  devised  by  the  bus* 
band  to  the  wife  in  tail,  with  remainder  over  to  a  stranger  in 
fee,  be  within  the  words,  yet  it  is  not  within  the  meaning  of 
the  statute;  tor  it  shall  not  be  intended  to  be  for  a  jointure* 
where  no  inheritance  is  reserved  to  the  husband  or  his  heirs ; 
and  the  meaning  of  the  statute  is,  that  the  wife  shall  not 
prevent  the  lands  descending  to  the  heirs  of  the  husband. 

If  the  issue  in  special  tail,  with  reversion  in  fee  expectant, 
levy  a  fipe,  and  afterwards  his  mother,  being  tenant  in  tail 
within  this  act,  make  a  lease  for  three  lives  (not  warranted 
by  Stat.  32  H,  8.  c»  28.)  living  the  issue,  the  conusee  may 

q  See  1  Inst.  32S.  b.  u  Kirkman  ▼.  Thompaoii,  Cro.  Jac.  475 • 

r  Cro.  Eliz.  3.  z  Foster  T.PItftJl,  Cro.  Eliz.  2. 1  Leon* 
s  Kyaaston  ▼.  Lk>7d»  Cio.  Jac.  624.  SSI.  8*  C. 

t  Figgot  ▼.  Palmer,  Moor,  260. 


Mter^  B^t  if  tbe  reversion  i«i  fee  hud  been  in  another^  Ibe 
GOBUsee  could  not  enter :  because  he  would  have  nothing 
but  by  estoppel ;  nor  the  heir,  because  be  had  concluded 
htmaelf  by  the  fine* ;  nur  his  issue*. 

At  the  common  law,  if  a  man  seised  of  land^  in  right  of 
his  wife^  in  fee  simple,  fee  tail,  or  for  life,  had  made  a  feoir-» 
tnent,  &c^  and  died,  the  wife  could  not  have  entered :  but  by 
Itat.  M  £L  8.  c.  98.  a.  6.  **  No  fine,  feoifnient,  or  other  act 
'*  made,  suffered,  or  done  by  the  husband  only  (30)  of  anjr 
**  lienors,  &c.  being  the  inheritance  or  freehold  of  the  wife 
*MSl)  during  tbe  coverture,  shall  make  a  discontinuaticer 
*«  thereof." 

3.  Entrtf  barred  by  Fine  and  Non<laim.'^A.  fine,  at  the 
common  law»  or  a  fine  without  proclamations*,  leiried  by  a  te-' 
nant  of  tbe  freehold,  not  being  under  any  dtsabilityS  was*  a 
perpetual  bar  to  all  persons  who  had  right  and  no  impediment 
attnetime  of  the  fine  levied,  and  who  did  not  claim  within  a 

J  ear  and  a  day  after  tbe  fine  levied,  and  execution  thereupon* 
ittttbis  poissttnce  of  a  fine  Was  taken  away  by  stat.d4  £dw.  3. 
cu  16.  by  which  it  waa  enacted,  *'  that  the  plea  of  non^iainf 
should  not  be  any  bar  in  future."  Great  inconveniencen 
having  resulted  from  the  provisions  of  this  statute,  the  legi»* 
lature  again  interposed,  and  by  stat.  1  R.  3.  c.  7.  and  4  H.  7« 
c94.utbe  ancient  law  was  revived,  though  with  some  modifi- 
cation; proclamations  being  required  to  make  fines  more  no« 
toriouS)  and  the  time  for  claiming  being  enlarged  from  one 
year  to  five  years..  The  stat.  4  H.  7*  c.  94.  (which  is  nearly  a 
Iranseript  of  stat.  1  R.  5^)  having  directed  in  the  first  place, 
that  every  fine,  after  the  engrossing  thereof,  shall  be  read  and 
proclaimed  openly  in  court  the  same  term,  and  the  three  next 
following  terms,  at  four  several  days  in  each  term,  proceeds 
to  enacts  **  that  the  proclamations- being  thus  made,  the  fine 


J  Brown^  CMe.  3  Rep.  51.  b.  b  Litt*  s.  594. 

I  Wftrd  T.  Walthewy  Cro.  Jac.  176.  c  Shep.  Touoh.  IS^     HaigniTe'f  Cox 

%  loDCQln  College  caie^  3  Hep.  61.  a*  litt.  121 .  a.  n.  (1). 
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t30)  A  ftefffaiMt  by  the  husband  and  wife  is  within  this  statute ; 
becaase,  in  substance,  it  is  the  act  of  the  husband  only.     1  Insti 

aa0«a» 

(31)  Where  husband  and  wife  are  joiotly  seised  to  them  aad 
their  heirs,  or  the  heirs  q^  their  two  bodies^  of  an  estate  made  during 
the  coverture,,  and  the  husband  makes  a  feofFment  in  fee  and  diesy 
the  wife  moy  enter;  althongh^it  was  the  inheritance  of  them  botha 
I  lust.  326.  a«  Greeueley*s  casei  2d.  Reso^  8  Rep.  73.  a« 
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^*  shall  conclude  as  well  privies  (3S)  as  strangem:  exc^t 
"  women  covert,  persons  wUhin  twenty-one  years  of  age»  in 
*'  prison,  or  out  of  the  realm^  or  not  of  whole  mind  at  the 
**^  time  of  the  fine  being  levied,  not  parties  to  such  fine,  so  as 
**  the  said  women  covert,  persons  within  age,  &c«  or  their 
'*  heirs  (5S),  pursue  their  right  by  action  or  entry,  within  five 
'^  years  after  the  removal  of  their  respective  disabilities.**' 
Then  follow  the  saving  clauses^  which  are»  1st,  saving  to 


(32)  Although  the  issae  in  tail  were  privies  to  the  ancestor,  yet, 
inasmuch  as  the  statute  dedonis  (13  £dw.  ].  c.  1.)  had  expressly 
ordaiued  that  tenants  in  tail  should  not  have  power  to  alien  the 
lands  entailed,  doubts  were  raised,  whether  ines,  levied  with,  pro* 
clamations  by  the  ancestor,  would  by  force  of  this  stat.  4  H^  7« 
c.  24.  bar  the  issue  in  tail.  To  remove  these  doubts,  it  was  etiacted 
by  Stat.  33  H.  B.  c.  36;  s.  1.  **  that  all  fines  levied  with  proclmnia- 
**  tions  according  to  stat.  4  H.  7*  c.  24.  by  any  person  of  3 1  yeais. 
**  of  age,  of  lands,  &c.  before  the  fine  levied  entailed  to  the  p^- 
'*  son  levying  the  fine,  or  to  any  ancestor  of  the  same  person,  in 
"  possession,  reversion,  remainder,  or  use,  immediately  after  pro* 
**  clam&tions  made,  should  be  adjudged  a  bar  against  him  and  his 
*'  heirs  claiming  only  by  force  of  such  entail,  and  against  all  others 
**  claiming  only  to  his  use,  or  to  the  use  of  any  heir  of  bis  body.*' 
This  statute,  however,  contains  several  ezceptiona,  particularly  one 
of  fines  of  lands,  of  which  the  reversion  is  in  the  crown«  In  conse^ 
qaence  of  this  exception,  the  question  a«un  arose  in  the  E.  of 
Derby*s  case,  whether  a  fine  depending  wholly  on  the  4  H.  7«  was 
a.  bar.  to  the  isioe  in  tul :  eight  judges  against  three  held  that  it 
was,  T,  Raym.  260.  ^86«  31 9.  338.  PoUexf.  491.  SkiiK.  93* 
2  Show,  104.  T.  Jo.  337.  See  further  ou  this  subject  Mr.  Uar* 
mve*a  excellent  note,  Co.  Lit.  121,  a.,  n,  (l).  N.  A  fine  levied 
by  tenant  in  tail  will  bar  the  estate  tail,  but  not  the  remainders  or 
reversion  expectant  thereon.  Where  a.  fine  is  levied  by  tenant  in 
tail,  who  dies  before  all  the  proclamations  are  past,  yet  will  the 
issue  in  tail  be  barred^  provided  the  proclamations, areafterwiurda 
duly  made.     Furslow*s  case^  cited  3  Rep.  .90.  b. 

(38)  By  this  provision,  the  rif^ts  of  those  persons,  whe  are  under 
daesbilities,  and  of  their  heirs,  aqe,  saved  as  long  aa  the  disabilities 
cnntinoe,  and  five  years,  after,  but  no  longer*  A,,  leised  in  fee  of 
lands,  died,  leaving  B*  his  heir,  &feme  covert*  Upon  the  deatKof 
A»f  a  stmneer  made  a  tortious  entry  on  the  lands,  continued  in  pos- 
session, and  levied  a  fine  mr  eagmzmace  de  droit  come  ceo,  ifc*  with 
proelamatiooa.  B»  afterwards,  died  under  coveiture,  no  entry 
naving  been  made  on  her  behalf  to  avoid  the  fine,  leaving  C.  her 
heir  not  affected  with  any  of  the  disabilities  mentioned  in  the  sta- 
tute. It  was  holden,  that  C.»  whO'  had  not  pursued  his  right  within 
five  years  after  the  death  of  B;i  wos  baried  by  the  fine.  Dillon  v. 
Leman,  S  U.  BL  3<fl44 
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every  person  and  tbeir  heirs  f  other  than  parties  J  such  right 
as  they  have  at  the  time  of  such  fine  engrossed,  so  that  they 
pursue  their  chiiin  by  action  or  entry  within  fTve  years  after 
the  pfoclamations  (34).  Sd,  Saving  to  all  other  persons  such 
right,  claim,  and  interest,  as  first  (35)  shall  accrue  after  the 
proclamations,  by  force  of  any  gift  in  tail,  or  by  any  other 
itiatter  had  and  made  before  the  fine  levied,  so  as  they  pur- 
sue their  right  within  five  years  after  the  same  shall  grour 
due;  and  further,  if  the  said  persons  are  under  any  of  the 
before  mentioned  disabilitiesat  the  time  when  their  rrght  first 
accrues,  they  or  theirheirs  may  pursue  their  right  within  five 
years  next  after  the  removal  of  the  disability.  3d,  Saving  to 
every  person,  not  party  nor  privy  to  the  fine,  their  exception 
to  avoid  the  fine,  by  that,  that  those  which  were  parties  to 
the  fine,  nor  any  person  to  their  use,  had  nothing  in  the 
lands  at  theXi one  of  the  fine  levied. 

ouch  are  the  provisions  of  the  statute  on  which  the  force 
and  effect  of  fines,  levied  at  this  day,  principally  depend^ 
and  by  virtue  of  which,  a  fine  levied  by  tenant  of  the  free- 
hold, with  five  years  non-claim,  will  operate  as  a  bar  to  an 
ejectment,  except  in  those  cases  which  are  specially  provided 
for  by  the  statute. 

A  tenant  for  life,  with  remainder  to  his  own  executors  for 
forty  years,  with  remainder  to  B.  in  fee,  levied  a  fine  sur 


(34)  By  force  of  this  clause,  persons  kaving  a  present  right  to 
lands  whereof  a  fine  is  levied,  and  not  being  parties  to  such  fine, 
may  pursue  their  claim  withio  five  years,  to  be  computed  from  the 
day  on  which  the  last  proclamation  was  made. 

(35)  One  who  had  a  future  interest,  but  no  present  right  of 
entry  at  the  time  of  the  fine  levied,  died,  and  the  five  years  passed, 
and  afterwards  administration  was  granted ;  it  was  bolden  that  the 
administrator  should  have  five  years  to  sue  from  the  granting  of 
the  letters  of  administration,  /or  n<me  had  title  of  entry  be/ore* 
Sanders  v*  Stanford,  cited  in  &fiyn  v.  Adams,  Cro.  Jac.  61.  But 
where  a  lease  for  years  of  land  was  made  to  commence  from  the  end 
of  a  term  for  years  then  in  being ;  the  first  term  expired,  the  se- 
cond lessee  did  not  enter,  but  the  reversioner  entered  and  made  • 
feoffinent,  and  levied  a  fine  with  proclamations;  five  years  passcfd ; 
it  was  holdeu,  that  the  fine  and  the  nop-claim  of  the  second  lessee 
had  barred  him  of  his  term :  for  although  lessee  for  years  has  not 
such  an  estate  as  will  enable  him  to  levy  a  fine,  yet  shall  fails  interest 
be  barred  by  the  statute;  for  the  words  of  the  statnte  are  general ; 
^**  the  saidjine  with  procUmaiume  shaii  be  ajtmaiendf  and  conclude 
as  well  privies  as  strangers  to  the  samef^J  and  the  words  of  the  sav* 
ing  are,  fsuch  rights  claim,  anid  interest ^ J  and  tenant  for  term  of 
3^ear8  has  an  interest.  Saffyn  v.  Adams,  5  Kep.  J  23.  b.  Cro.  Jac,  60« 
S.  C. 
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ponusance  de  droit,  with  proclamations,  in  HiK  T.  1733-4. 
B.»  not  having  made  an  entry  to  avoid  the  fine,  in  1735,  de- 
vised to  C*  for  life»  with  remainder  to  D.  in  tail,  and  died  in 
that  year;  in  1738  A.  died ;  C.died  in  1803,  not  having  made 
an  entry;  in  1S05  D.  entered  for  the  purpose  of  avoiding  the 
fine,  and  brought  ejectment.  It  was  holden,  that  D.  was  not 
entitled  to  recover;  for  the  right  of  entry  was  confined  to  five 
years  after  the  expiration  of  tne  term  for  forty  years,  that  is, 
to  five  years  after  1778;  and  B.  could  not  by  his  will  give  a 
right  to  avoid  this  fine  ata  more  distant  period  tban  the  end 
of  the  five  years;  that  the  devisee  was  exactly  in  the  same 
state  as  the  heir;  and,  that  as  the  title  of  D.  did  not  **  first 
accrue  to  him  after  the  fine  by  matter  brfore  the  fine,**  but 
by  the  will  of  B.  which  was  after  the  fine,  D.  could  not  claim 
the  benefit  of  the  second  saving'. 

This  statute  extends  to  copyholds*. 

With  respect  to  the  clauses  relating  to  disabilities,  it  may 
be  observed,  that  if  he,  who  has  a  present,  right,  and  is  not 
under  any  disability,  brings  on  himself  a  disability;  as  if, 
being  wilhin  the  realm  at  the  time  of  the  fine  levied,  he 
should  afterwards  go  beyond  sea,  or  the  like;  in  these  cases 
he  will  not  be  allowed  any  longer  time  to  pursue  his  right 
than  during  the  first  five  years  after  proclamation  had^  So 
when  the  disability  is.  once  removed,  the  five  years  begin  to 
run,  and  will  continue  to  run,  notwithstanding  any  subse- 
quent disability,  either  voluntary  or  involuntary'.  It  will 
be  proper  to  remark  also,  that  the  exceptions  in  favour  of  in- 
fants, femescovert,  &c.  extend  to  those  only  to  whom  a  right 
firet  accrues,  and  in  whom  it  first  attaches;  for  if  a  person  to 
whom  a  right  first  accrues,  dies  before  the  expiration  of  the 
five  years,  and  such  right  descends  to  his  son,  or  heir  at  law^ 
who  is  then  under  age,  or  labours  under  any  of  the  other 
disabilities  mentioned  in  the  act,  such  son  or  heir  must  pur* 
sue  bis  right  within  the  five  years,  which  b^^an  to  run  in  the 
time  of  his  ancestor,  otherwise  he  will  be  barred\ 

A  fine  levied  by  tenant  for  life  divests  and  displaces  ail 
estates  in  reversion  or  remainder',  and  leaves  nothing  in  the 
reversioner  or  remainder  man  but  a  mere  right  of  entry  (36)  i 

d  Goodtiglit  T.   Forester,  Ezch.   Ch.    g  Doe  d.  Dufour  v.  Jooes,  4  T.  R.  300. 

1  Tkunt.578.  h  Stowell  v.  Zouch,  Plowd.  355. 

•  a  Rep.  105.  a.  .     i  Ooocbigfat  ▼.  Forrester,  8  East,  553. 

f  Slicp.  Touch.  29. 


(36)  This  right  of  entry  is  not  devisable.     S.  C. 
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tnd  Where  the  fine  is  levied  by  t^ikant  for  life  of  parcel  of  a 
manor,  the  reTetsion  of  which  parcel  is  in  the  tenant  in  fee  in 
posaeaeion  of  the  other  parta  oif  the  mahor,  the  effect  of  the 
fine  is  to  sever  such  parcel  from  the  nmnor. 

Pf(rt)f  of  Fi«c.— The  chirograph  of  a  fine  is  evidence  of 
isubh  fine;  because  the  chirographer  is  appointed  to  give  out 
copies  of  theagreements  between  the  parties,  which  are  lodg^ed 
of  record"*.  But  where  a  fine  is  to  be  proved  with  proclama- 
tiotis,  an  examined  copy  of  the  proclamations  must  be  pro- 
duced in  evidence*;  for,  although  the  chirographer  is  autho- 
rised by  the  common  law  to  make  out  copies  to  the  parties 
of  thejine^  yet  he  is  not  appointed  by  the  statutes  to  copy 
the  proclamations,  and  therefore  his  indorsement  on  the  back 
of  tne  fine,  that  the  proclamations  have  been  duly  made, 
will  not  be  suQicient  evidence. 

Proof  of  an  acte/a/ entry  is  necessary  to  avoid  a  fine  levied 
with  proclamations^;  and  this  rule  holds  as  well  where  the 
fine  is  levied  by  tenant  for  life*,  as  in  other  cases  where  the 
party  levying  the  fine  is  tenant  of  the  freehold.  It  must  ap- 
pear also  that  the  ejectment  was  commenced  within  a  year 
after  such  entry*.  But  no  actual  entry  is  necessary  where 
the  fine  has  no  operation,  as  where  it  is  levied  by  tenant  at 
fiufferance^ 

4.  EntTtf  hatred  by  Stat.  21  Jac.  1.  c.  16.— By  stat.  91 
Jac.  1.  c.  13.  s.  1.  **  No  person  shall  make  any  entry  into 
"  any  lands,  &c.  but  within  twenty  years  ne^t  after  his  right 
**  or  title  shall  first  descend  or  accrue^  and  in  default  thereof, 
'^  such  person  so  not  entering,  and  his  heir,  shall  be  ut- 
•*  terly  aisabled  from  such  entry." 

But  by  8.  2.  *'  If  any  person  having  right  or  title  of  entry, 
f*  shall  be  at  the  time  of  the  said  right  or  title  first  descended, 
**  accrued,  come,  or  fallen,  within  the  age  of  twenty-one 
**  years,  feme  covert,  non  compos  mentis,  imprisoned,  or  b^- 
**  yond  seas,  then  such  person  and  his  heir  may,  notwitb- 
*'  standing  the  said  twenty  years  be  eicpired,  bring  his  action 
'*  or  make  his  entry,  as  he  might  have  done  before  this  act; 
^  so  as  such  person  or  his  heir  shall,  within  ten  years  next 
*'  after  his  and  their  full  age,  discoverture,  coming  of  sound 
*'  mind,  enlargement  out  pf  prison,  or  coming  into  this  realm, 

k  Bull.  N.  P.  229.  n  ppmpere  ▼.  Hicky,  7  T.  R.  418. 787. 

1   Chettle  V.  Pound,  Bull.  N.  F.  229.  o  Stat.  4  Ann.  c.  16. 8. 10. 

i^Uen's  case,  Clayt.  51.  S.  P,  p  Doe  d.  Buirell  v.  Perkiuf,  3  Maule  X 
« Benrington  ▼.  Parkbunt,  Str.  10S6.       Selw7n,27I. 
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^  or  death  (37),  take  benefit  of  and  sue  forth  the  same,  and 
^  at  no  time  after  the  said  ten  years  (38)/' 

The  plaintiff  must  prove  either  actual  possession  or  a  ri^ht 
of  entry  within  twenty  years,  or  account  for  the  want  ofit; 
for  by  virtue  of  this  statute,  an  uninterrupted  adverse^  pos* 
session  for  twenty  years  (except  in  cases  which  fall  within 
the  clause  of  exception)  operates  as  a  descent  or  a  disconti- 
nuance which  tolls  entry.  Hence,  the  defendant  may  take 
-advantage  of  this  statute  on  the  general  issue. 

Where  the  defendant  has  the  legal  title  and  is  in  posses^ 
•ion%  he  may  defend  himself  upon  his  title,  although  90 
years  have  run  against  him  before  he  took  possession,  such 
120  years  possession  not  being  the  possession  of  the  lessor  of 
the  plaintiff. 

This  statute  runs  against  the  lord  of  a  manor  as  well  as^ 
against  any  other  person\    Hence  if  a  house,  &a  be  built 
cm  the  waste»  the  lord  should  take  care  to  have  some  entry 
made  of  it  in  bis  books  and  reserve  some  rent  or  service; 
otherwise  be  will  lose  bis  right. 

In  like  manner,  if  a  common  has  been  inclosed  20years» 
the  commoner*s  right  of  entry  is  gone*. 

<l  8Alk.4Sl.  t  Craoch  ▼.    Wilmot,   Derbjr   Sunai. 

r  Doe  d.  Buirough  v.  Reade,  8  East,  Am.  17S2.  per  Lee,  C.  J.    Cited  by 

363.  Lawrence,  J.  in  Hawke  t.  Bacon, 

■  Ore^by  v  FKilon,  Norfolk  Sumnu  STtunt.iaO.. 

Ass.  1728.  Ld.  Raymond,  C.  J.  Serjt 

Leeds*B  MS. 


(S7]  '*  It  appears  probable  enongb,  npen  looking  into  the  cms 
of  StsnrellT.  LopdZouch*  Plowd.  355.  b.  thai  the  word  death  was 
ivtrodnoed  here  to  obviate  the  difficulty,  which  had  arisen  in  that 
0is^  HpoB  the  construction  of  the  statute  of  fines,  4  H.  7«  c.  24. 
fat  wa|it  of  that  word."  Per  Lawrence,  J.  in  Doe  v«  JessoD, 
6  EM*i  R.  85. 

(38).  This  clause  gives  to  the  party ^  to  whom  a  right  of  entry 
aceruesy  and  who  is  under  a  disability  at  the  time,  ten  years  after 
the  disability  removed,  notwithstanding  the  twenty  years  should 
have  elapsed  after  his  title  first  accrued ;  and  to  the  heir^  the  statute 

fives'  ten  years  from  the  death  of  his  ancestor,  to  whom  the  right 
mt  accrued  during  the  period  of  disability,  and  wbo  died  under 
sneft  disability ;  for  the  word  death  refers  to  the  death  of  the -person 
tewbaaithe  right  fint  Accrued,  and  whose  heir  the  claimant  is*; 
haaccw  w^j-e  the  ancestor  died  seised,  leaving  a  son  and  daughter^ 
infants,  stranger  entered,  the  son  died  within  age;  it  was  holden, 
that  the.  daughter  was  entitled  only  to  ten  yean  from  the  dieath  «f 
her  brother,  to  make  her  entry. 

«  Doe  V.  Jesson,  6  East,  So 


n 
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It  18  to  be  obaerTedy  that  the  right  or  title  of  entry  witbin 
this  statute,  must  be  such  as  is  accompanied  by  a  right  of  pea- 
session".  A.»  seised  in  fee  of  an  estate^  made  a  tease  for 
years,  containing  a  clause  of  reentry,  in  default  of  payment 
of  the  rent  reserved,  and  afterwards  devised  the  estate  to  B» 
in  fee,  and  died.  From  the  death  of  A.,  until  the  expiration 
of  the  lease,  (a  period  of  more  than  twenty  years)  C,  the 
heir  at  law  of  A„  received  the  rent  from  the  lessee,  during 
all  which  time,  B.,  the  devisee,  did  not  take  any  steps  to  re- 
cover the  possiession;  but  within  twenty  years  after  the  ex« 
piration  of  the  lease»  B.  brought  an  ejectment;  where«pon 
It  was  objected  that  B.*s  right  of  entry  was  barred  by  the 
statute:  1st,  By  the  non-receipt  of  rent  by  B.  under  the 
lease  granted  by  the  devisor  for  more  than  twenty  years,  and 
an  adverse  enjoyment  by  C.  of  such  rent  during  all  that  time: 
and  9dly,  By  B.  not  having  availed  himself,  for  more  than 
twenty  years,  of  his  right  of  entry  under  the  proviso  in  the 
lease  for  non-payment  ofthe  rent  But  the  court  overruled 
the  objection,  and  held  that  B.  was  entitled  to  recover,  ob* 
serving,  ihnt^  jduring  the  lease^  B.  could  not  have  entered  and 
supported  the  ejectment;  and  although  a  forfeiture  were 
committed,  yet  B.  was  not  obliged  to  enter. 

This  statute  does  not  run  in  any  case,  except  where  there 
is  an  actual  ouster  or  disseisin*.  Hence,  it  is  proper  to  con<* 
Sider  what  acts  amount  to  an  ouster  or  disseisin: 

Taking  the  whole  profits  by  one  tenant  in  common  is  not 
any  ejectment  of  the  others 

One  tenant  in  common  levying  a- fine  of  the  whole,  and 
taking  the  rents  and  proBts  afterwards  withoet  account  for 
nearly  Ave  years,  is  no  evidence  from  whence  the  jury  should 
be  directed  (against  the  justice  of  the  case)  to  find  an  ouster 
of  his  companion  at  the  time  of  the  fine  levied'.  The  levy« 
ing  of  the  fine  will  be  considered  as  rightfully  and  legally 
done,  and  intended  to  operate  only  on  that  share  of  the  pre- 
mises to  which  the  party  was  lawfully  entitled. 

A.,  tenant  for  life,  remainder  to  B,  in  tail,  remainder  over. 
B.,  during  A.'s  life,  conveyed  by  lease  and  release  all  his 
estate  an<i  interest  to  J.  S.  in  fee,  and  covenanted  to  levy  a 
line,  which  was  accordingly  levied  with  proclamations.  A. 
died,  J.  S.  entered  and  was  possessed;  afterwards  B.  died 
without  issue,  and  then  J.  S.  died,  and  his  heir  entered  and 
was  possessed.  Ejectment  being  brought  by  the  person  en« 
titled  to  the  last  remainder,  against  the  heir  of  J.  S.,  it  waa 

u  Doe  d.  Cook  ▼.  Danven,  7  East,  299.     7  I  Inst.  1 99.  b. 
»  Pk  Cur.  in  RtadiDg  ▼.   Roystooy    t  Peac«8(blf  Yi  {Uad,  I  £iftt|  !^<I8.. 
SalK.  493. 
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faolden\  that  the  fine  had  not  any  operation  so  as  to  bar 
the  claiinaQt,  or  to  require  an  actual  entry  to  avoid  it*  So, 
if  one  of  two  tenants  in  comn>on  of  a  reversion,  levy  a  fine 
of  the  whole,  such  fine  does  not  require  an  actual  entry^  by 
the  other  tenant  in  common,  when  he  comes  into  possession 
to  avoid  it 

So  wiiere  one  tenant  in  common  had  received  rent  for  the 
whole  of  the  premises^,  and  had  not  accounted  for  it  to  his 
companion  for  above  twenty  years,  this  was  holden  by  the 
court  not  to  be  such  an  adverse  possession  as  would  bar  the 
tenant  in  common,  who  bad  been  kept  out  of  the  rents,  from 
maintaining  an  ejectment  for  an  unaivjded  moiety  (99).  It 
is  to  be  observed,  that  in  the  preceding  case  it  was  not  left  to 
the  jury  to  presume  an  actual  ouster;  consequently  no  ouster 
was  found,  but  merely  the  facts  as  above  stated.  ^  But  in  a 
case  where  it  appeared^,  that  there  had  been  for  nearly  40 
years*  sole  and  uninterrupted  possession  by  one  tenant  in  com- 
mon, without  any  claim  bv  his  companion  to  a  share  of  the 
rents  and  profits,  and  without  any  acknowledgment  of  his 
Tight  by  the  other  tenant  in  common,  it  was  holden  to  be  a 
sufiicient  ground  for  a  jury  to  presume  an  actusl  ouster  of 
the  co-tenant,  arid  consequently  that  the  statute  operated  as 
a  bar  to  a  recovery  in  ejectment  (40). 

So  parceners  and  joint  tenants  cannot  he  disseised  by  their 
companions,  except  by  an  actual  ouster^ 

a  Doe  V.  Hacrls,  B.  R.  M.  T.  57  Geo  3.    d  Doe  d.  Fiihei  ▼.  Protter,  Cofwp.  S17. 
b  Roe  V.  EUiott,  1  B.  &  A.  85.  e  Hob.  120. 

e  Fairclaim  v.    Shackleton,   5    Burr. 
2604.    2^1.R.690. 


(39)  Where  one  tenant  in  common  enters  generally  without  his 
companion,  it  shall  work  an  entry  to  the  coropanioD.  Smales  v. 
Dale,  Hob.  I  *20.  Where  one  parcener  enters  generally,  and  takes 
the  profits,  this  shall  be  accounted  in  law  the  entry  of  them  both, 
and  not  a  divestment  of  the  moiety  of  her  sister*  1  Inst.  343.  b. 
See  Doe  v.  Keen,  7  T.  R.  386. 

(40)  **  There  have  been  frequent  disputes,  as  to  how  far  the 
possession  of  one  tenant  in  common  shall  be  said  to  be  the  posses* 
sion  of  the  other,  and  what  acts  of  the  one  shall  amount  to  an  ac« 
tual  ouster  of  his  companion.  I  think  the  only  case  in  which  the 
poiuession  of  one  tenant  in  common  can  be  said  to  be  the  posses* 
ston  of  the  other  is,  where  one  holds  possession  as  tuch^  and  receives 
the  rents  and  profits  on  account  of  both.  With  respect  to  what 
acts  will  amount  to  an  actual  ouster,  if  no  actual  ouster  is  proved, 
yet  it  may  be  inferred  from  circumstances,  which  ciraumstances 
are  matter  of  evidence  to  be  left  to  a  jury."    Per  Aston,  J*  S.  C« 

Vofc.  II.  £ 
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If  there  be  tenant  at  sufferance^  and  a  stranger  not  hat- 
ing any  right  to  the  land,  make  a  lease  to  him  by  indenture^ 
rendering  rent  without  putting  the  tenant  by  sufferance  ont 
of  possession,  and  the  tenant  pay  the  rent  to  the  stranger; 
that  is  not  any  disseisin  to  him  who  has  the  right. 

If  a  stranger  receive  of  my  tenant  by  voluntary  payment', 
without  coercion  of  distress,  the  rent  due  to  me,  that  is  a 
disseisin  to  me  at  my  election. 

The  possession  of  one  joint  tenant  is  the  possession  of  the 
other,  so  as  to  prevent  the  operation  of  the  statute\ 

Where  two  persons  ar^  in  possession,  the  possession  is 
judged  in  him  who  bath  right'. 

A  claim  or  entry,  to  prevent  the  operation  of  the  statot^ 
must  be  on  the  land,  unless  there  be  some  special  reason  M 
the  contrary"^. 

And  by  stat  4  Ann.  c.  16.  s.  16.,  an  action  must  be  com- 
menced within  one  year  next  after  the  making  of  the  claim 
or  entry,  and  prosecuted  with  effect;  otherwise  the  claim 
or  entry  will  be  of  no  avail. 

The  Stat.  91  Jac.  c  16.  shall  not  be  taken  by  construe* 
tion^  to  bar  a  man  of  his  action,  unless  it  be  expressly 
found  how  the  possession  has  been. 

If  a  mortgage  is  made  for  a  collateral  security,  although 
the  mortgagee  is  not  in  possession  for  twenty  y^rs  snd 
more,  yet  if  interest  be  paid  on  the  bond,  the  statute  shall 
not  bar". 


XI.  Evidence. 


Evidence  on  the  Part  of  the  Lessor  of  the  F/(jf«t(^.— The 
evidence  required  to  support  an  ejectment  will  vary  accord* 
ing  to  the  title  of  the  lessor  of  the  plaintiff. 

Devisee  of  a  Term. — Where  the  lessor  of  the  plaintiff  is 
devisee  of  a  term,  he  must  produce  in  evidence  the  probate 
of  the  will,  and  prove  the  assent  of  the  executor  to  the  de- 
vise"; for  where  a  person  devises,  either  specially  or  genc- 

f  Tet  C\ir.  in  Prcnson  v.  Sbue,  1  Roll,  k  Salk.  285. 

Abr.  669^  (C)  pi.  1 1 .  1  Per  Holt,  C.  J.  delivering:  the  opinioii 
ff  h  HoUl  At)C.  669i  <C}  pi.  8.  of  the  comt»  Ld.  Raym.  260. 

Ii  Ford  V.  Qrejr,  $aU.  2S5.     But  sea  m  Per  Holt,  C.  J.  Ld.  Raym.  750. 

2Taunt.441.  n  1  IvAt  Ul.a. 
i   Hob.  322.                     * 
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^^ly^  goods  or  chattels,  real  or  persona),  SDd  dies,  the  de- 
▼isee  cannot  take  them  without  the  assent  of  the  executors. 

Lessee  for  years  devised  the  term  to  his  executor  for  life', 
paying  50L  to  J.  S.,  remainder  to  the  lessor  of  the  plaintiff'. 
The  executor  dying,  his  executrix  entered  upon  the  residue 
of  the  lease  and  possessed  herself  of  the  term.  An  eject- 
ment having  been  brought,  it  was  holden,  that  the  executor 
took  as  executor,  and  not  as  legatee;  and  then  the  remainder 
over  was  not  executed,  and  that  it  was  incumbent  on  the  re* 
mainder  roan  to  prove  a  special  assent  thereto,  as  to  a  le* 
gacy;  whereupon  plaintiff  proved  paymentof  the  50/.;  and 
that  was  holden  to  be  a  sufficient  assent,  and  the  plaintiff 
recovered. 

Administrator. — ^Where  the  lessor  of  the  plaintiff  claims 
title  as  administrator,  in  strictness  he  ought  to  produce  the 
letters  of  administration  under  the  seal  of  the  ecclesiastical' 
court.  But  the  original  book  of  acts^  wherein  the  orders  of 
the  court  for  granting  letters  of  administration  are  entered ; 
or  an  examined  copy  ^  of  the  entrv  in  that  book ;  or  an  ex- 
emplification' of  the  letters  of  admin idtration  will  also  be 
evidence. 

*  • 

If  the^lessoT  of  the  plaintiff  make  title  as  assignee  of  a 
term  from  an  administrator',  cum  testamento  annexo^  an  ex- 
emplification, though  not  in  hiec  verba,  yet  agreeably  to  the 
form  of  the  ecclesiastical  court,  will  be  good  evidence  (41). 

Copy&u/d.— If  the  plaintiff  make  title  in  the  lessor  as  lord 
of  a  manor*,  who  has  right  by  forfeiture  of  a  copyhold,  he 
ought  to  prove  that  his  lessor  is  lord,  and  the  defendant  a 
copyholder;  and  that  he  committed  a  forfeiture:  but  the 
presentment  of  the  forfeiture  need  not  be  proved,  nor  the 
entry  or  seizure  of  the  lord  for  the  forfeiture. 

Tenant  by  Elegit.-^ As  under  an  elegit  the  sheriff  cannot 

0  Yoimg  ▼.  Hohne^  Str.  70.    Middle-        H.  T.  1775.    Lord  Manfa«ld,  C.  J. 

MX  SittingB,  B.  R.  Parker,  C.  J.  13  But, 238. 

p  Ganett  V.  Lijiter,  1  Lev.  25.    Pease-  r  Per  Lord  Hardwicke,  C.  J.  in  Kemp«> 

lie's  case,  I  Lev.  101.    Eldenv.Ked-        ton  ▼.  Ctoes,  Ca.  T.  H.  lOS. 

deU|  Sl&eurt,  187.  s  Kempton  ▼.  Cross,  Ca.  T.  H.  108. 

q  Rajr  ▼•  Gl^  London  Slttingiy  after  t  Peters  d.  Bp.  of  Winton  ▼.  MiUs,  per . 

Tlracy,  Soney,  1707.    BuL  N.P.  107. 


is 

(4i)  For  the  evideuce  necessary  to  establish  a  title  by  the  heir,^ 
tee  Peake's  Evid.  part  II.  chap.  xir.  where  this  subject  is  treated 
with  great  perspicuity.  For  evidence  on  eiectnent  brought  by 
devisee  of  laud,  see  post;  tit.  Statute  of  Frauds,  s.  1. 
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deliver  the  land  extended*  (49),  tenant  by  degit  Dnust  bring 
an  ejectment,  to  support  which  he  must  either  produce  in 
evidence  an  examined  copy  of  the  judgment,  of  the  writ  of 
elegit  taken  out  upon  it,  and  the  inquisition  and  return 
thereupon ;  or  an  examined  copy  of  the  judgment  roll,  con« 
taining  the  award  of  elegit  and  return  of  the  inquisition'. 

The  sheriff's  return  to  an  elegit  stated,  that  he  bad  caused 
to  be  delivered  to  J.  S.,  one  equal  moiety  of  a  house;  it 
was  holden'  that  this  return  was  void,  for  not  setting  out 
the  moiety  by  metes  and  bounds,  and  that  the  objection 
might  be  taken  at  nisi  prius  to  an  ejectment  brought  by 
J.  S.  claiming  as  tenant  by  elegit. 

Judgment. — ^Where  the  lessor  of  the  plaintiff  claims  un- 
der an  assignment  from  the  sheriff*,  if  he  be  a  party  in  the 
original  action  in  which  the  execution  issues,  he  must  not 
only  produce  the  writ  of  fieri  facias,  but  also  the  judgment* 

Landlord.'^u  ejectment  by  a  landlord  against  his  tenants- 
it  will  not  be  necessary  for  the  landlord  to  give  any  evidence 
of  his  title  anterior  to  th^  lease;  for  the  tenant  will  not  be 
permitted  to  impeach  the  title  of  the  person  under  whom  he 
came  into  possession. 

In  ejectment  upon  a  clause  of  re-entry*  in  a  lease,  for 
non-payment  of  rent  against  the  assignee  of  the  term,  the 
lessor  proved,  by  the  subscribing  witness,  the  execution  of 
the  counterpart  of  the  lease;  this  was  ruled  to  be  sufficient 
proof  of  the  holding  upon  the  condition  of  re-entry  in  case 

a  Per  Loid  Kenyon,  C.  J.  in  T&.y]or  ▼.    y  Fenny  d.  Mastei»  ▼.  Dunant,  1  B.  Jfc 

Cole,  3  T.  R.  295.  A.  40. 

X  Ramsbottom  v.  Buckhurst,  2  Maule    z  Doe  d.  Bland  v.  Smith,  Holf  s  N.  P. 

and  Selwyn,  565.  C.  589. 

a  Roe  V.  Davis,  7  Eaat,  363w 


(4S)  **  I  am  aware  that  it  has  in  several  places  been  said, 
that  the  tenant  by  elegit  cannot  obtain  possession  without  an 
ejectment^  but  I  have  always  been  of  a  diffent  opinion.*^ 
-»[  have  no  doubt  that  the  sheriff  may  deliver  actual  possession  of 
a'moiety^  except  where  the  land  is  under  a  previous  demise,  in  which 
case  the  sheriff  sets  out  the  moiety  by  metes  and  bounds ;  for  the 
sheriff  cannot  disturb  the  previous  title  of  the  tenant  in  possession* 
Where  the  sheriff  has  set  out  the  moiety,  the  tenant  is  bound  to 
pay  rent  for  bis  moiety  to  the  tenant  by  elegit.  In  a  case  of  this 
kind,  attornment  was  not  necessary,  even  before  the  statute  of  at- 
tornments, because  tenant  by  elegit  was  in  by  judgment  of  law,  to- 
whom  attornment  was  wot  necessary/'— Per  Gibbs,  C.  J.  6  Tauut. 

ace,  ^07. 
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of  non«payinent  of  rent,  without  producing  the  lease  itself^ 
or  proving  that  notice  had  been  given  to  the  defendant  to< 
produce  it  (43). 

In  ejectment  for  a  leasehold  estate,  the  lessor  of  the  plain- 
tiff produced  the  original  lease,  which  was  for  a  term  of 
1000  years,  granted  in  the  time  of  Queen  Elizabeth;  and 
one  mesne  assignment  in  the  time  of  King  James,  and  then 
proved  possession  in  himself  and  those  under  whom  he 
claimed,  for  70  years  prior  to  the  ejectment;  it  was  holden**, 
that  the  jury  might  be  directed  to  presume  all  the  mesne 
assignments. 

In  ejectment  by  landlord  against  tenant^,  the  landlord 
proved  payment  of  rent  and  half  a  year's  notice  to  quit. 
But  on  the  cross  examination  of  the  plaintiff^s  witness,  he 
was  asked,  whether  thei*e  was  not  an  agreement  in  writing 
relative  to  the  holding  of  these  lands?  td  which  he  answered, 
that  an  agreement  in  writing  relative  to  these  lands  was  pro* 
duced  at  the  last  trial  of  this  ejectment  (this  being  the  second 
trial);  but  be  did  not  know  the  contents  of  it:  and  then 
another  witness  was  called,  who  proved  that  he  had  seen  the 
same  paper,  in  the  hands  of  Sir  M.  Wood*s  attorney,  on  the 
same  morning  (i.  e.  of  this  trial).  Whereupon  it  was  ob« 
jected  on  the  part  of  the  defendant,  that  no  parol  evidence 
of  the  tenancy  could  be  given,  when  it  appeared  that  there 
was  an  agreement  in  writing  concerning  it;  and  it  did  not 
appear  that  the  landlord  had  any  right  to  determine  the  t&» 
nancy  in  the  manner  he  bad  done.  Lord  Elienborougb,  C,  J« 
If  there  were  any  writing  relative  to  this  holding,  in  the  pos* 
session  of  the  landlord,  the  defendant  ought  to  have  given 
him  a  regular  notice  to  produce  it;  otherwise,  in  this  colla- 
teral way,  he  would  get  the  whole  benefit  of  it,  without  giv- 
ing such  a  notice ;  when,  if  notice  had  been  given,  and  the 
paper  were  produced,  it  might  not  support  the  objection. 
How  can  we  say  that  the  .plaintiff  ought  to  have  been  non- 
suited, for  want  of  giving  the  best  evidence  of  the  tenancy, 
unless  it  appeared  that  there  was  other  and  better  evidence 
of  it  in  an  agreement  in  writing  between  the  landlord  and  his 

b  Earl  d.  Goodwin  v.  Baster;  2  Bl.  R.    c  Doe  d.  Sir  M.  Wood  ▼.  Moirii,  12 
.  1228.  East,  237. 


(43)  It  is  sufficient  to  prove  assi«^ninetit  of  lease  by  subscrib'ng 
tvitness,  without  calfing  tite  subticnbiiig  witness  to  tlie  ori^iual 
lease.  Nash  v.  Turner,  1  Esp.  N.  P.  C.  21?.  per  Keuyou,  C,  J. 
la  this  case,  the  assignment  was  by  indorseuieut. 
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tenant,  which  th«  landlord  kept  back  ?  Enough,  at  leasts 
ought  to.appear  to  abew  that  the  paper  not  produced  was 
better  evidence  of  the  terms  of  the  tenancy  than  the  endeoce 
which  was  received;*  but  it  did  not  appear  that  it  was  an 
agreejneut  between  these  parties,  or  that  it  was  an  existing; 
agreement  at  this  time:  it  might  have  been  an  agre/ement 
between  the  defendant  and  his  former  landlord;  or  it  might 
have  related  to  a  former  period  of  the  tenancy.  The  witness 
did  not  profess  to  know  any  thing  of  the  contents  of  the 
paper,  only  that  it  was  an  agreement  relative  to  the  jland^ 
in  question. 

In  ejectment  against  a  bailiff^  the  tenant  in  possession  is 
not  competent  to  prove  that  the  witness,  and  not  the  defetu^T 
ant,  is  the  possessor  of  the  land'. 

Legiizmacy.'^ln  this  action,  the  legitimacy  of  the  parties 
frequently  comes  iVi  question.  An  opinion  appears  to  have 
prevailed  at  one  time,  that  unless  tb^  husband  was  exirq 
quatuor  maria,  that  is,  out  of  the  kingdom,  during  all  th^ 
time  of  the  wife's  going  with  child,  access  must  be  pre* 
sumed,  and  the  child  must  be  deemed  legitimates  But,  oa 
examination  of  this  doctrine,  it  was  found  un8ati^fi|ctory^ 
and  it  is  now  hoIden^  that  non-access  may  be  proved  to 
bastardize  the  issue,  although  it  should  appear,  that  the  hua-r 
band  was  within  the  kingdom  during  the  period  of  gestation^ 
So  where  the  husband,  in  the  course  of  nature,  cannot  have 
been  the  iather  of  his  wife's  child,  the  child  is  by  law  a 
bastard,  whether  the  husband  be  within  reach  of  access  o^ 
not;  as  in  the  case  of  a  natural  impossibility,  the  husband 
being  within  the  age  of  puberty*;  or  disabled  by  bodily  inr 
firmity^  So  where  it  was  proved,  that  the  husband  had  not 
access,  until  a  fortnight  before  the  birth  of  the  child,  the 
child  was  adjudgedVto  be  illegitimate.  The  wife  is  a  wit? 
mess  of  necessity,  as  to  the  fact  of  adulterous  intercourse^ 
because  that  lies  within  her  own  knowledge^,  and  she  is  the 
only  person  who  may  be  supposed-  privy  to  it,  except  the 
adulterer.  This  case,  therefore,  aflfords  an  exception  to  the 
freneral  rule,  which  prohibits  the  wife  from  being  examined 
against  her  husband  in  any  matter  aflfecting  his  interest  or 
character.    But,  non-access  must  be  proved  by  other  testis 


d  Doe  d.  Jonef  and  others  t.  Wilde,  5  h  1  Rol.  Abr.  3&9.  cited  by  Lord  £lieQ<- 

Taunt.  183.  borough,  8  East,  205. 

e  Queen  v.  Murrey,  Salk.  122.  i  R»  v.  Luffe,  8  East,  193. 

f  Pendrell  v.  TcndrtiU,  btr.  905.  R.  v.  k  R.  v.  Reading,  Rep.  Temp.  Hard.  79. 
'  Bedall,  Str.  1076.  Rep.  Teaip.  Hardw.  R.  v.  Kooke,  1  WiU.  340.  and  Andr. 
•  '379.  and  Andr.  9»  10. 

g  I  H.  6.  3  b. 
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moDv'  than  that  of  the  wife,  and  this  rule  holds  although 
the  husband  be  dead". 

The  presumption  of  legitimacy  arising  from  the  birth  of 
a  child  during  wedlock,  the  husband  and  wife  not  being 
proved  to  be  impotent,  and  having  opportunity  of  access  to 
each  other  during  thie  period  in  which  a  child  could  be  be- 
gotten and  born  in  the  course  of  nature,  may  be  rebutted  by 
c|rcut|istanceB  inducing  a  contrary  presumption*. 

The  fact  of  the  birth  of  a  child  from  a  woman  united  to  a 
man  by  lawful  wedlock,  is  generally,  by  the  law  of  England, 
primd  facie  evidence,  that  such  child  is  legitimate\  Such 
prima  facie  evidence  of  legitimacy  may  always  be  lawfully 
rebutted  by  satisfactory  evidence  that  such  access  did  not 
take  place  between  the  husband  and  wife,  as  by  the  laws  of 
n#t|ire  is  necessary,  in  order  for  the  man  to  be  in.  fact  the 
father  of  the  child'.  T\ie  physical  fact  of  impotency,  or  of 
non-access,  or  of  non-generating  access,  as  the  case  may  be, 
iQay  always  be  lawfully  proved  by  means  of  such  legal  evi- 
dence as  is  strictly  admissible  in  every  other  case  in  which, 
it  is  necessary,  by  the  law  of  England,  that  a  physical  fact 
be  proved^* 

'  After  proof  given. of  such  access  of  the  husband  and  wife, 
by  which,  according  to  the  laws  of  nature,  he  might  be  (he 
fi|ther  of  a  child  (by  which  is  to  be  understood  proof  of 
sexual  intercourse  between  them)  lio  evidence  can  be  re- 
ceived, except  it  tend  to  falsify  the  proof  that  such  inter- 
course bad  taken  place'.  Such  proof  must  be  regulated  by 
the  same  principles  as  are  applicable  to  the  establishment  of 
any  other  fact*. 

|p  every  case  where,  a  child  is  born  in  lawful  wedlock,  the 
hiisband  not  being  separated  from  his  wife  by  a  sentence  of 
divorce,  sexual  intercourse  is  presumed  to  have  taken  place 
between  the  husband  and  wife,  until  that  presumption  is  en- 
countered by  such  evidence  as  proves  to  the  satisfaction  of 
those  who  are  to  decide  the  question,  that  such  sexual  inter- 
course did  not  take  place  at  any  time,  when  by  such  inter- 
course tne  husband  could,  according  to  the  laws  of  nature, 
be  the  father  of  such  child'. 

1  R.  V.  Reading,  Rep.  Temp.  Hard.  79.        N.  This  claim  was  diaallowed,  D.  P. 

R.  y.  Rooke,  I  Wils.  340.  and  Andr.        0  March,  1S13. 31  Peers  to  13. 

10.  p  lb. 

n  R.  T.Kea,  11  East,  132.  q  lb. 

D  Bauhuiy  Claim  of  Peerage,  D.   P.  r   lb. 

« 3  May,  1811.    Opinionof  the  judges.  %   Tb. 

0  Banbuiy  Claim  of   Peerage,   D.  P.  t   lb.  S.  C. 4  July,  1811. 

Opinion  of  the  judges,  1 3  May,  1 8 1 1 . 
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The  presumption  of  the  legitimacy  of  a  child  born  in  law- 
ful wedlock,  the  husband  not  being  separated  from  his  wife 
by  a  sentence  of  divorce,  can  be  legally  resisted  only  by 
evidence  of  such  facts  or  circumstances,  as  are  sufficient  to 
prove,  to  the  satisfaction  of  those  who  are  tp  decide  the 
question,  that  no  sexual  intercourse  did  take  place  between 
tne  husband  and  wife  at  any  time,  when  by  such  intercourse 
the  husband  couId»  by  the  laws  of  nature,  be  the  father  of 
such  chilcl^ 

'  Where  the  legitimacy  of  a  child  in  such  a  case  is  disputed^ 
on  the  ground  that  the  husband  was  not  the  father  of  such 
child,  the  question  to  be  left  to  the  jury  is,  whether  the  hus- 
band was  the  father  of  such  child;  and  the  evidence  to  prove 
that  he  was  not  the  father,  must  be  of  such  facts  and  circum- 
stances, as  are  sufficient  to  prove  to  the  satisfaction  of  a 
jury,  that  no  sexual  intercourse  took  place  between  the  huft- 
liand  and  wife  at  any  time,  when,  by  such  intercourse  the 
husband  could^  by  the  laws  of  nature,  be  the  father  of  such 
child*  (44). 

Mortgagee. — In  ejectment  by  a  mortgagee,  if  the  mort-» 
gagor  be  in  possessions^,  proof  of  the  execution  of  the  mort* 
gage  deeds  by  the  subscribing  witness,  will  be  sufficient  to 
support  the  mortgagee's  title;  but  if  a  third  person  is  in  pos- 
session, the  mortgagee  should  also  prove,  that  such  third 
person  has  paid  rent  to,  or  otherwise  acknowledged  the  title 
of  the  mortgagor. 

Rector. — ^In  ejectment  by  a  rector  for  a  rectory*,  it  seems . 
that  it  is  not  necessary  for  the  plaintiff  to  prove  that  he  sub- 
scribed and  publicly  read  the  thirty-nine  articles;  for  where 
nny  act  is  required  to  be  done,  so  that  the  party  neglecting 
it  would  be  guilty  of  a  criminal  neglect  of  duty  in  not  hav-* 


D  Opinion  of  tbc  judgBt,  S.  C.  4  July, 

IdU. 
z  lb. 

y  Peakc'i  Evid/324. 
%■  See  Monk  v.  Butler,  1  Roll,  Rep.  83. 


recognised  in  Powell  ▼.  Milbank,  % 
Bl.  H.  853.     See  also  Williams  v,, 
Ba»t  India  Company,   3  Bast's  B,.' 
199. 


"•^p* 


(44)  ''The  non-existence  of  sexual  intercourse,  is  generally  ex- 
pressed b}'  th§  words  **  non-access  of  the  husband  to  the  wife«*' 
And  we  understand  those  expressions  aa  applied  to  the  present 
(]uestion  as  meaning  the  same  thing ;  because  in  one  sense  of  the 
word  '*  access,**  the  husband  may  be  said  to  have  access  to  hia 
^vife  as  being  in  tlie  same  placet  or  in  the  same  houses  find  yet  under 
circnmstance^  such  as  instead  of  proving,  tend  to  disprove,  that 
any  Mfxual  in  tercoursc  had  taken  place  between  them.*'  Remaik 
of  the  Judges. 
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ing  done  it,  the  law  presumes  the  affirmative,  and  throws 
the  burthen  of  proving  the  contrary  on  the  other  side*. 

Hence  where  a  prebendary  brought  ejectment  for  a  house, 
belonging  to  his  prebend,  and  was  required  to  shew  that  he 
had  performed  the  requisites  necessary  by  law  to  make  him 
prebendary;  Wilmot,  J.  held,  that  it  ought  to  be  presumed 
that  he  had  performed  them,  until  something  appeared  to 
the  contrary. 

In  addition  to  the  proof  of  his  title,  the  lessor  of  the 
plaintiff  must,  if  the  landlord  be  made  defendant,  prove  his 
tenant  or  tenants  in  possession  of  the  lands,  &c.  to  which 
plaintiff  makes  title^;  or  if  the  tenant^  or  tenants  in  possess 
gion  defend,  the  lessor  of  the  plaintiff  must  prove  aim  or 
them  in  possession  of  the  lands,  &c.  to  which  he  makes  title. 
But  where  the  defendant  comes  in  as  If^ndlord,  to  connect 
him  with  the  premises  to  which  the  lessor  of  the  plaintiff 
makes  title,  it  is  enough  to  shew  that  the  declaration  waa 
served  upon  the  tenant  in  possession  of  these  premises',  or 
that  lanalord  was  in  receipt  of  rents  and  profits** 

K.  A  tenant  in  possession  cannot  be  a  witneaa  to  support 
his  own  possession^ 

If  a  material  witness  for  the  defendant  be  made  a  co^e« 
fendant,  he  should  suffer  judgment  by  default  (45),  Where 
there  are  several  demises  of  two  persons,  although  the  evi- 
dence shews  the  title  to  be  exclusively  m  one  of  them,  the 
other  cannot  he  compelled  by  the  defendant  to  be  examined 
as  a  witness  for  him ;  because  the  lessor  for  the  plaintiff  in 
ejectment  is  substantially  the  plaintiff  on  the  record*. 

The  parish  register,  or  an  examined  copy  thereof,  will  be 
evidence  to  prove  christenings,  marriages,  or  burials. 

The  original  visitation  books  of  heralds^,  compiled  when 
progresses  were  solemnly  and  regularly  made  into  every 

ft  Sherard^B  case,  dted  by  de  Grey,  C.  d  Doe  t.  Alexander,  3  Camp.  N  P.  C. 

J.  delivering  tlie  opinion  of  the  court  616. 

in  Powell  v.  MUbcmk,  2  Bl.  R.  863.  e  Penh  t.  Cooke^  3  Camp.  N.  P.  C.  612. 

b  Smith  ▼.  Mann,  1  Wils.  220.    Fenn  f  Doe  d.  Poiter  t.  Williams,  Cowp. 

d.  Blanchaid  t.  Wood,  1  Boa.  k  Pul.  621. 

673.  g  Fenn  on  the  several  demises  of  Pew. 

c  Goodrigfatv.  Rich,  7  T.  R.  327.  in  triss  and  Thompson  t.  Granger,  3 

which  Doe  d.  Jesse  ▼.  Bacchus,  Bui.  Camp.  N.  P.  C.  177. 

N.  P.  110.  was  overruled.  h  Matthew  v.  Port,  Comb.  63.    3  Bl. 

Comm.  c7. 11. 


(45)  Ont  of  two  defendants,  who  has  suffered  judgment  by 
default,  may  be  called  to  prove  the  other  defendant  in  posseseion. 
Doe  d.  Harrep  v.  Green,  4  Esp.  N.  P.  C.  198.  sedqu<e.  and  see 
Chapman  r.  Griive8>  2  Camp.  N.  P.  C.  333,  u. 
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part  of  the  kingUom,  to  mquire  into  the  state  of  femities» 
apd  to  register  such  marriages  and  descents,  as  were  veri- 
fied to  them  on  oath,  are  allowed  to  be  good  evidence  of 
pedigrees. 

Although  it  is  a  general  rule  that  hearsay  evidence  is  not 
admissible,  yet.  in  some  cases  where  a  strict  adherence  to 
that  rule  would  utterly  prevent  the  party  from  establishing 
his  case,  the  law  sanctions  a  departure  from  it(4<>}*  ^ence 
the  declarations  of  the  members  of  a  family  are  received 
in  evidence  as  to  pedigrees*;  but  evidence  of  what  a  mere 
stranger  has  said  has  ever  been  rejected  in  such  cases  (47)« 
The  husband  has  been  considered  as  a  member  of  the  wife's 
family  within  this  exception*;  and,  consequently,  his()ecla* 
rations ias  to  the  illegitimacy  of  his  wife  are  admissible  ip  evi« 
dence.  But  in  all  cases,  if  itappears  that  the  declarations  ha%'e 
been  made  post  litem  motam,  that  is,  not  merely  after  the 
commencement  of  the  suit  but  after  the  dispute  has  arisen^ 
they  are  not  to  bei  received. ' 

In  the  caae  of  the  Banbury  claim  of  peerage,  D.  ?•  2Sd 
February,  180d»  the  counsel  for  the  petitioner  stated  that  he 
would  otlbr  in  evidence  certain  depositions  taken  upon  a  bill 
(seeking  relief),  filed  in  the  Court  of  Chancery  on  the  9th  of 
Februaiy,  1040,  by  Edward,  the  eldest  son  of  tbe  first  Earl 
of  Banbury,  an  iofant,  by  bis  next  friend.    This  evidence 

2  Per  Lovd  Kcnyon,  C.  J.  in  R.  v.  £ris-    k  Vowles  v.  Young,  13  Yes.  140.  Lord 
weU,3T.R.  723.       ^  £rakiQ«,C. 

1  Berkeley,  Peera^^  case,  4  Can\pb.40i^ 

9  • 

(46)  **  Hearfay  is  gpod  evidence  to  prove*  who  is  my  grapd<« 
father,  when  he  married,  what  children  he  bad,  Sec.  of  which  it  is 
not  reasonable  to  presume  that  I  hare  better  evidence ;  so  to  prove 
that  my  father,  mother,  cousin,  or  other  relation  beyond  the  sea  is 
dkad»  and  the  comVnon  reputation  and  belief  of  it  m  the  iaoiilyt 
gives  credit  to  such  evideace."  Gilb.  L.  £v.  119.  edit.  1761,  See 
also  Doe  d.  Banning  v.  Griffin,  15  East,  293.  where  it  was  proved 
)>y  one  of  tlxe  family,  th^t  many  y«ani  before,  a  younger  brother 
of  the  person  last  seized  had  gone  abroad,  and  according  to  the 
repute  of  the  family  had  dieri,  and  that  witness  had  never  heard  in 
the  fainifv  of*  his  navin^  been  married.  This  was  holden  to  be 
suffioieut  primd  facie  evidence,  that  tlie  party  was  dead  without 
luvuful  iasu«»  > 

(47)  I  n  ejectment  brought  by  the  Duke  of  Athol,  Mr.  Sharpe,  at- 
torney, was  at  first  permitted  to  give  in  evidence  what  he  had  heard  an 
old  servant  of  the  family  (since  dead)  say  concerning  this  pedigree, 
l»ut  it  being  stront;1y  obji^cted  to,  and  Hollings  relying  on  the  objec- 
tion, they  afterwards  j^ave  other  evidence.  M.  S.  Mr.  Wegg.  See 
a  di  Here  Ml  statement  of  this  case  in  Gil  b.  l^w  of  £v.  11 2.  and  BulU 
N.  p.  ^yO,  under  the  namt»  of  U«  of  Athul  v,  I^d.  Ashburnham. 
But  quie,  if  the  roiCijoing  be  not  more  correct  ? 
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having  been  objected  to,  and  the  point  argued,  the  follow*- 
ing  questions  were  proposed  to  the  judges: 

Upon  the  trial  of  an  ejectment  brought  by  E.  F.  against 
G.  Um  to  recoyer  the  possession  of  an  estate,  E.  F.,  to  prove 
that  C.  D.,  from  whom  E.  F.  was  descended,  was  the  legiti- 
mate son  of  A.  B.,  offered  in  evidence  a  bill  in  Chancery,  pur* 
porting  to  have  been  filed  by  C.  D.  150  years  before  that 
time  by  his  next  friend,  such  next  friend  therein  styling  him* 
self  the  uncle  of  the  iniant  for  the  purpose  of  perpetuating 
testimony  of  the  fa/6t  that  C,  D.  was  the  legitimate  son  of 
A.  B.,  and  which  bill  stated  him  to  be  such  legitimate  son 
{but  no  persons  claiming  to  be  heirs  at  law  of  A.  B«,  if  C.  D. 
was  illegitimate,  were  parties  to  the  suit,  the  only  defendant 
being  a  person  alleged  to  have  held  lands  under  a  lease  fron^ 
A.  B.,  reserving  rent  to  A.  B.  and  his  heirs) :  and  also  offered 
in  evidence  depositions  taken  in  the  said  cause;  some  of  them 
purporting  to  be  made  by  persons  styling  themselves  relations 
of  A.  B.;  others  styling  themselves  servants  in  bis  family; 
others  styling  tben^selves  to  be  medical  persons  attendant 
upon  the  family:  and  in  their  respective  depositions  stating 
facts,  and  declaring  that  C.  D.  was  the  leeitimate  son  of 
A.  B.,  and  that  he  was  in  the  family,  of  which  they  were 
respectively  relations,  servants,  and  medical  attendants,  re« 
puted  so  to  be  ? 

Ist  question.  Are  the  bill  in  equity,  and  the  depositions 
respectively,  or  any,  and  which  of  them,  to  be  received  in 
the  courts  below,  upon  the  trial  of  such  ejectment  (6.  H. 
not  claiming  or  deriving,  in  any  manner,  under  either  the 
plaintiff*  or  defendant  in  the  said  chancery  suit),  either  as 
evidence  of  &cts  therein  [alleged,  denied,  or3  deposed  tcf, 
or  as  declarations  respecting  pedigree;  and  are  they,  or  any, 
and  which  of  them,  evidence  to  be  received  in  the  said 
cause,  that  the  parties  filing  the  bill,  and  making  the  depo« 
sitions,  respectively  sustained  the  characters  of  uncle,  rela- 
tions, servanu,  and  medical  person^  which  they  describe 
themselves,  therein  sustaining  ? 

Answer  (48);  Neither  the  bill  in  equity,  nor  the  deposi- 
tions, are  to  be  received  in  evidence  in  the  courts  below,  on 
the  trial  of  the  ejectment,  either  as  evidence  of  the  facts 
therein  [alleged,  denied,  or]  deposed  to,  or  as  declarations 
respecting  pedigree:  neither  are  any  of  them  evidence  that 
the  parties  filing  the  bill,  or  making  the  depositions  respec- 


(48)  Tht  C.  J.  of  C.  Q.  delivered  the  opinion  of  the  judges  on 
the  dOth  May,  1 800. 
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tively  fiustained  the  characters  of  uncle,  relations,  servaots, 
and  medical  persons,  which  ^hey  describe  themselves  therein 
sustaining..  The  judges  further  added,  that  it  would  not 
make  any  difTerence  in  their  opinion,  if  the  bill,  stated  to 
have  been  filed  by  C*  D.,  by  his  next  triend,  had  been  a  bill 
seeking  relief. 

Snd  question.  Whether  any  bill  in  chancery  can  ever  be 
received  as  evidence  in  a  court  of  law,  to  prove  any  facts 
either  alleged  or  denied  in  snch  bill  ? 

Answer.  Generally  speaking,  a  bill  in  chancery  cannot 
be  received  as  evidence,  in  a  court  of  law,  to  prove  any  fact 
either  alleged  or  denied  in  such  bill.  But  whether  any  pos- 
sible case  might  be  put  which  would  form  an  exception  to 
such  general  rule,  the  judges  could  not  undertake  to  say. 

3rd  question.  Whether  depositions,  taken  in  the  Court  of 
Chancery,  in  consequence  of  a  bill  to  perpetuate  the  testi- 
mony of  witnesses,  or  otherwise,  would  be  received  in  evi« 
dence  to  prove  the  facts  sworn  to,  in  the  same  way  and  to 
the  same  extent  as  if  the  same  were  sworn  to  at  the  trial  of 
an  ejectment  by  witnesses  then  produced  ? 

Answer.  Such  depositions  would  not  be  received  in  evi- 
dence, in  a  court  of  law,  in  any  cause  in  which  the  parties 
were  not  the  same  as  in  the  cause  in  the  Court  of  Chancery, 
or  di4  not  claim  under  some  or  one  of  such  parties. 

If  the  question  be,  whether  a  certain  manor  be  ancient 
demesne  or  not,  the  trial  shall  be  by  Domesday  Book,  which 
will  be  inspected. by  the  court'. 

In  ejectment  for  the  manor  of  Artam",  the  defendant 
pleaded  ancient  demesne,  and  when  Domesday  Book  was 
brought  into  court,  would  have  proved,  that  it  was  anciently 
called  Nettam,  and  that  Nettam  appears  by  the  book  to  be 
ancient  demesne ;  but  he  was  not  permitted  to  give  eruch 
evidence ;  for  if  the  name  be  varied,  it  ought  to  have  been 
averred  on  the  record. 

An  ancient  writing  found  aniong  the  couit  rolls  of  a 
manor,  stated  to  he  ex  assensu  omnium  teneniium^^x^A  proved 
to  have  been  delivered  down  from  steward  tosteward>  is 
admissible  evidence,  although  not  signed  by  any  person,  to 
prove  the  course  of  descent  within  the  manor".-— And  the 
same  rule  holds,  with  respect  to  an  entry  in  the  court  rolls 
of  a  presentment  made  by  the  homage  of  the  customary 

Hob.  188.  n  Denn  d.  Goodwin  v.  Spray,  1  T..R. 

1  Gregory  v.  Withcre,  H.  28  Car.  2.        46€. 
Gill).£Y.  44.3Keb.588.S.C. 
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tnode  of  descent  within  the  manor,  although  no  in8tances.be 
proved  of  any  person  having  taken  according  to  the  mode  of 
descent  pointed  out  in  the  presentment''. 

Custom  is  of  the  very  essence  of  a  copyhold  ;  and  if  the 
custom  be  silent,  the  common  law  must  regulate  the  course 
of  descent.-^*ustoms  are  to  be  taken  strictly  and  cannot  be 
extended  by  implication. — Hence  where  the  custom  is,  that 
the  eldest  sister  shall  inherit,  yet  by  that  custom  the  eldest 
aunt  or  the  eldest  niece  shall  not  inherit  the  land^  So  if 
the  custom  be  that  the  youngest  son  shall  inherit,  and  a  man 
has  issue  two  sons  and  dies,  and  the  land  descends  to  the 
younger  son,  who  dies  without  issue,  the  eldest  son  of  the 
eldest  brother  shall  have  the  land;  because  the  custom  does 
not  hold  in  the  transversal  line,  but  only  in  the  lineal  de- 
scent'. 

Evidence  of  reputation  of  the  custom  of  a  manor^,  that, 
in  default  of  sons,  the  eldest  daughter,  and,  in  default  also 
of  daughters,  the  eldest  sister,  and  in  case  of  the  death  of 
all,  the  descendants  of  the  eldest  daughter  or  sister  respec- 
tively of  the  person  last  seised  should  take,  is  proper  to  be 
left  to  the  jury  of  the  existence  of  such  a  custom,  as  applied 
to  ^  great  nephew  (the  grandson  of  an  eldest  sister)  of  the 
person  last  seised  ;  although  the  instances  in  which  it  was 
proved  to  have  been  put  in  use  extended  no  farther  than 
those  of  eldest  daughter  and  eldest  lister,  and  the  son  of  an 
eldest  sister.  The  existence  of  such  extended  custom  in 
adjacent  manors  seems  to  be  no  evidence  of  the  custom  in 
the  particular  manor. 

The  premises  were  laid  in  the  declaration  to  be  in  the  parish 
of  Farnham,  and  at  the  trial  were  proved  to  be  in  the  parish 
of  Farnham  Royal;  but  it  was  not  shewn  by  the  defendant 
that  there  were  two  Farnhams.  The  variance  was  holc^en 
to  be  immaterial*.  And  where  lands  were  described  in  the 
declaration  to  be  in  the  parish  of  Westbury  in  the  county  of 
Gloucester,  and  it  was  proved  at  the  trial  that  there  were 
two  parishes  of  Westbury  in  that  county  ;  viz.  Westbury 
uponi  Trim  and  Westbury  upon  Severn  ;  still  it  was  holdeii' 
not  to  be  a  variance ;  although  if  there  had  been  any  plea 
in  abatement  in  ejectment,  it  might  have  been  a  good  ob« 
jection  on  such  plea* 


o  Roe  d.  Bebee  v.  Parker,  5  T.  R.  26.  s  Doe  d.  Toilet  r.  Salter,  13  East,  9. 

p  Ratcliff  V.  Chapman,  4  Leon.  242.  t  Doe  d.  James  and  wife  v.  Hairis,  B.  R. 
q  1  Rul.  Abr.  624.  pi.  2.  M.  T.  57  Geo.  3. 

r  Doe  d.  Foster  and  anoUier  t.  SUsob, 
12  East,  62. 
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Evidence  on  the  part  of  the  Defendant-^K  the  defendani 
prove  a  title  out  of  the  lessor  of  the  plaintiff,  it  is  sufikient, 
though  he  have  not  any  title  himself;  but  he  ought  to  prove 
a  subsisting  title  out  of  the  lessor,  for  producing  an  ancient 
Ieas6  for  1000  years  will  not  be  sufficient,  unless  he  likewise 
prove  possession,  under  such  lease,  within  twenty  years*. 

So  if  the  defendant  produce  a  mortgage  deed,  where  the  in« 
terest  has  not  been  paid,  and  the  mortgagee  never  entered, 
it  will  not  be  sufficient  to  defeat  the  lessor,  who  claims  under 
the  mortgagor';  because  it  will  be  presumed,  that  the  nK>ney 
was  paid  at  the  day,  and  consequently,  that  it  is  not  a  sul> 
sisting  title ;  but  if  the  defendant  prove  interest  paid  upon 
such  mortgage  after  the  time  of  redemption,  and  within 
twenty  years,  it  will  be  sufficient  to  nonsuit  the  plaintiff. 
No  less  time  than  twenty  years  will  raise  a  presumption  that 
a  mortgage  term  has  been  assigned  or  surrendered;  although 
the  defendant  neither  proves  that  interest  continues  to  be 
paid,  nor  in  any  [way  accounts  for  his  possession  of  themort- 
gage  deed^ 

The  defendant  produced  a  mortgage  for  years*,  by  deed, 
from  the  plaintiff's  ancestor,  upon  which  was  an  indorse* 
roent  in  haec  verba,  **  Received  of  M.  0. 600/.  on  the  within 
**  recited  mortgage,  and  all  interest  due  to  this  day;  and  I 
**  do  hereby  release  to  the  said  M.  O.,  and  discharge  the 
*'  mortgaged  premises  from  the  said  term  of  500  years.** 
On  a  case  reserved,  the  court  held,  1st,  that  these  word» 
amounted  to  a  surrender  of  the  term ;  ^,  that  such  surren- 
der might  be  by  note  in  writing,  without  deed,  by  the  sta-« 
tute  of  frauds  {99  Car.  2.  c.  3.  s.  3.) ;  dd,  that  a  note  in 
writing  was  not  required  to  be  stamped  (4d)« 

u  Bull.  N.  P.  1 10.  z  Farmer  d.  Earl  y.  Rogen  and  aiiotlMr, 

31  Wilioa  ▼.  Witheri>7,  par  Holt,  C.  J.  T.  1755.  C.  B.  BuU.  N.  P.  1 10. 9  WiU. 

Bun.  N.  P.  110.  2S.S.C. 
J  Doe  V.Calvert, 5  Taunt.  170. 


(49)  So  ID  Hodges  v.  Drakeford,  1  Bos.  &  Pul.  N.  R.  270.  it 
was  bolden,  that  an  assignment  in  writing,  not  under  seal,  indorsed 
on  a  lease,  did  not  reqaire  a  stamp  duty  before  the  stat.  44  Geo.  3. 
c.  98.  But  DOW,  by  that  statute,  a  deed  or  other  imtrument  of 
assignment  is  made  subject  to  a  stamp  duty.  The  like  provision 
j^as  been  made  by  the  last  stamp  act,  55  Geo.  3.  c.  184.  See  Sche- 
dule, part  I.  tit  Mortgage. 
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XII.  Verdict — Judgment — Execution. 

m 

VerdicL^^ln  an  ejectio  JirmtB  of  a  messuage*,  if  it  be 
found  that  a  small  part  of  the  house  is  built,  by  encroach- 
ment, upon  the  land  of  the  plaintiff,  and  not  the  residue, 
yet  plaintiff  sball  recover  for  that  parcel  by  the  name  of  a 
messuage.- 

Upon  trial  at  bar  in  an  ejectio  firmed ^  by  a  jury  from 
Kent,  the  declaration  was  of  a  fourth  part  of  a  fifth  part ; 
and  the  title  af  the  plaintiff  was  only  to  one^tbird  of  one- 
fourtb  of  ones-fifth,  beitigonlyone-tbird  of  what  was  declared 
for.  And  it  was  said,  thai  plaintiff. could  not  have  a  verdict, 
because  the  verdict  ought  to  agree  with  the  declaration. 
But  per  cuu  The  verdict  may  be  taken  according  to  the 
title. 

In  ejectment,  declaratfoft  was  for  a  moiety  of  land  of 
gavelkind  tenure,  in  Kent^;  and  the  question  was,  whether 
the  lessor  of  the  plaintiff  could  recover  a  third  part  of  the 
land  described,  having  claimed  a  moiety  in  the  declaration  ? 
Lord  Mansfield  C.  J.  "  The  lessor  of  the  plaintiff  shall  re- 
cover according  to  his  title,  and  it  is  not  any  objection  to  bis 
recovering  what  be  has  really  a  title  to,  that  he  has  demanded 
more.'*  If  an  ejectment  is  (fought  foi*  forty  acres,  plaintiff 
may  recover  twenty  acres*.  Denison,  J.  '*In  ejectment, 
plaintiff  generally  declares  for  more  than  he  hopes  to  reco- 
ver. If  he  claims  a  messuage  in  the  declaration,  he  may  re- 
cover a  moiety." 

Judgment.'^The  form  of  the  judgment,  after  verdict  for 
the  plaintiff  in  ejectment  on  a  single  demise,  is,  *'  that  the 
*'  plaintiff  do  recover  his  term  aforesaid,  yet  to  come  artd 
**  unexpired,  of  and  in  the  said  tenements,  with  the  nppur- 
**  tenances  above-mentioned,  whereof  it  has  been  found  by 
**  the  jurors  aforesaid,  that  the  defendant  is  guilty  of  the 
"  trespass  and  ejectment  aforesaid,  and  his  damages  afore- 
**  said,  by  the  jurors  aforesaid,  in  form  aforesaid  assessed: 
"  and  also  — — /.  to  plaintiff  at  his  request,  for  his  costs  and 
'*  charges  aforesaid,  by  the  court  here  for  an  increase  ad- 

•'  judged,  which  said  damages  in  the  whole  amount  to 1. 

"  And  let  the  said  defendant  be  taken,  &c." 


a  SRoU.  Abr.  704.  d  See  Guy  ▼.  Rand,  Cro.  Eliz.  13.  and 

b  Ablett  d.  Gl^nham  v.  SUnner,  1  SHf.        Meredith  v. Rand,  43  Ettx.  Dyer,  US, 

229.  b.  pl.07.inmar^.  3.P. 

e  Benn  d.  Burgesf  r.  Punris,  1  Burr. 

398.  aad  MSA.  Sat  Comb.  191. 
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Where  the  ejectment  in  brought  on  sereral  demises,  a 
slight  alteration  in  the  language  of  the  preceding  form  wilt 
be  necessary,  in  order  to  adapt  it  to  the  particular  case. 

The  court  will  make  every  possible  intendment  to  support 
the  judgment  A  bare  possibility  of  title,  consistent  with 
the  judgment,  will  be  sufficient  Hence,  where  in  the  de« 
claration  two  demises  were  alleged  for  the ^ame  term*,  both 
as  to  commencement  and  duration,  by  two  different  persons, 
of  the  same  premises;  and  the  judgment  w^s,  ''that  the 
plaintiff  should  recorer  his  terms;**  it  was  objected,  on 
error,  that  it  was  impossible  the  plaintiff  could  have  a  right 
to  recover  the  two  terms,  according  to  the  words  of  the 
declaration;  because  if  A.  demise  to  a  man  an  estate  for 
forty  years,  and  then  B.,  at  the  same  moment,  demise  the 
same  estate  to  a  man  for  forty  years,  it  is  impossible  both 
can  have  a  right  But  the  court  overruled  the  objection, 
observing,  that  it  might  be  in  rerum  naturd,  that  the  estate 
might  have  belonged  to  two  joint  tenants,  who  might  have 
refused  to  concur  in  one  lease,  but  each  might  have  made  a 
lease  of  the  whole,  which  would  operate  as  a  lease  of  the 
moiety.  So  where  the  declaration  in  ejectment  contained 
two  demises^  each  of  an  individual  third  of  the  same  estate, 
for  the  same  term,  but  by  different  lessors;  and  the  judg- 
ment was,  **  that  the  plaintiff  should  recover  his  said  terms.** 
It  was  objected,  on  error,  that  the  judgment  being  for  the 
recovery  of  two  undivided  thirds  (under  a  title*  explained 
by  the  facts  disclosed  by  the  bill  of  exceptions,  even  in  the 
parts  stating  the  proof  for  the  defendant  in  error,  to  be  only 
for  one  undivided  third,  and  confessed  to  be  in  fact  to  no 
greater  extent,)  was  erroneous.  But  the  court  overruled  the 
objection,  observing,  that  this  did  not  come  before  the  court 
by  special  verdict,  but  by  bill  of  exceptions,  consequently 
what  other  evidence  was  given,  besides  that  stated  in  the 
bill  did  not  appear;  that  it  did  appear  that  a  great  deal  of 
other  evidence  was  given,  and  for  any  thing  that  appeared, 
there  might  be  a  title  to  another  undivided  third  of  the 
estate. 

Execution.'^lt  is  usual  for  the  plaintiff  to  indemnify  the 
sheriff,  and  then  the  sheriff  gives  the  plaintiff  execution  of 
what  be  demands.  If  the  plaintiff  take  out  execution  for 
more  than  the  recovery  warrants',  the  court  will  interpose  in 
a  summary  way,  and  restore  tlie  tenant  to  the  possession  of 
such  part  as  was  not  recovered. 

e  Morreiv.  Barry,  Str.  1180.  1  Wils.    g  1  Burr.  629.  2  Burr.j2673.  Doe  du 
1  S.  C.  .  Saul  V.  Dawson,  C.  B.  3  Wils.  49. 

f  Roe  V.  Power,  D,  P.  2  Bos.  and  Pul. 
N.  R.  1. 
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If  the  execution  be  for  twenty  acres*,  the  sheriff  roust 
give  possession  of  twenty  acres,  according  to  the  estimation 
of  the  county  where  the  lands  lie. 

It  is  at  the  election  of  the  plaintiff  whether  the  sheriff 
shall  return  the  writ  of  hah.  fac.  pos.  or  not*.  The  court 
will  not  oblige  the  sheriff  to  return  it,  except  at  the  instance 
of  the  plaintiff.  But  after  possession  has  been  given  under 
the  writ^  the  plaintiff  cannot  sue  out  another  writ,  although 
be  is  disturbed  by  the  same  defendant,  and  though  the  she- 
riff have  not  returned  the  former  writ;  for  an  alias  cannot 
issue  after  a  writ  is  executed;  if  it  could,  the  plaintiff,  1^ 
omitting  to  call  on  the  sheriff  to  make  bis  return  to  the 
writ,  inigbt  retain  the  right  of  suing  out  a  new  habere  fa* 
cias  possessioneniy  as  a  remedy  for  any  trespass  which  the 
same  tenant  mi^ht  commit  within  twenty  years  next  after 
the  date  of  the  judgment. 


XIIL  fVrit  of  Error. 

By  Stat.  1(5  &  17  Car»  2.  c.  8.  s.  S,  it  is  enacted,  that  **  No 
execution  shall  be  staid  by  writ  of  error  upon  any  judg- 
ment, after  verdict  in  ejectio  Jlrmte,  unless  the  plaintiff,  in 
error,  shall  become  bound  in  such  reasonable  sum  as  the 
court  of  error  shall  think  fit,  to  pay  the  plaintiff  in  eject- 
**  ment,  all  such  costs,  damages,  and  sums  of  money,  as 
'*  Ihall  be  awarded  upon,  or  after  such  judgment  affirmed, 
'^  discontinuance,  or  nonsuit  had.** 

The  practice  has  been  to  take  a  recognizance  in  double 
the  annual  rent  of  the  premises,  when  that  can  be  ascertaSned'. 

Although  the  words  of  the  statute  seem  to  require  a  re- 
cognizance by  the  plaintiff  in  error  himself^,  yet  it  has  been 
holden,  that  the  intention  of  the  legislature  will  be  satisfied 
by  plaintiffs  in  error  procuring  responsible  persons  to  enter 
into  the  obligation  required. 

The  plaintiff  in  error  is  not  bound  to  give  the  defendant 
in  error,  notice  of  his  entering  into  the  recognizance". 

By  another  clause^  of  the  same  statute,  **  in  case  of  af- 
**  firmance,  discontinuance,  or  nonsuit,  the  courts  are  to 
**  issue  ^  writ  to  inquire  as  well  of  the  mesne  profits,  as  of 

h  1  Rol.  lUp.  420. 1  Rol.  Abr.  SSS.  (H.)  1  7  Taunt.  427. 

pi.  4.  m  Keene  ▼.  0e«idoii»8  Stit,  2SS..„n^ 

i  Palm.  289.  n  Doe  d.  Webb  r.  Goundry,  7  T 
k  Doe  d.  Kt«  V.  Row,  1  TatiBtoH's  &.        427. 

55.  «  8.4. 
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^  the  damage^)  by  aoy  waste  committed,  after  the  first  judg* 
•■  ment;  and  ar^  thereupon  to  give  judgment,  and  award 
*^  execution  for  the  same,  and  also  for  costs  of  suit*** 


aaa 


XIV.  In  what  Caset  a  Court  of  EquiU/  will  reilrain 
ilu  FwUf  frwn  bringing  furihir  Ejeetmemii^ 
by  granting  a  perpetual  Injunction^ ' 

Wh^re  several  verdicts  had  been  obtained' in  ejectment. 
Upon  the  same  title  to  the  satisfaction  of  the  court,  a  per- 
petual injunction  was  granted,  in  the  case  of  Earl  of  Bath, 
infant,  and  others,  v.  SherWin  and  others,  D-  P.  17th  Januanr, 
170&',  reversing,  the  decree  of  Lord  Chancellor  Cowper,  rT. 
Lord  Cowper  and  Lord  Sommers  were  present  in  the  House 
of  Lords  when  this  decree  was  reversed. 

After  this  reversal  of  Lord  Cowper^s  decree,  it  w 
\o  grant  perpetual  injunctions  under  the  like  circur 
as  was  said  by  Bafon  Price,  in  the  case  of  Barefoo^ 
in  the  Court  of  Exchequer.  >  The  case  of  Barefoo 
was  determined  by  Eyre,  C.  B.  and  Price,  Pa^,  am 
l^rpns,  on  the  30th  ot  Februar3r,  1723,  in  Seqeant's 
ipya  a  biU  filed  for  a  perpetual  injunction  toresttrain  d 
Fry^  from  ^n^  further  proceeding  in  ejectment,  an<  ^  ^ 

pjaintiiff^  ip  bi3  possession.    The  defendant,  having 
fivQ  qf^Ctinents,  bad  been  nonsuited  upon  full  ev  .        '  - 

three,  and  yerdicts  found  for  the  lesaor  of  the  plaint  •   .^  ^^ 

^  \        ,  pther  tW9.    A  perpetual  injunction  was  glinted,  alt 

was  said  by  Mr.  Ward  (defendant's  counsel),  that 
equity  did  not  decree  perpetual  injunctions  upon  eje 
and  otily  upon  ati  issue  directed.    Eyre,  C.  B.  pbscr\ 
real  actions  could  not  be  brought  twice  for  the  sam 
Wt  now  ejectments  having  been  introduced  in  the 
jteal  actions,  a  party  might  bring  as  many  qjcctmer 
should  think  fit;  and  this  was  a  reason,  why  courts  < 
ahoald  seale  and  quiet  the  rights  of  parties. 

In  Harwood  v.  Rolph,  after  three  venlicts  in  ej 
aiio  Wc  e^tment  was  brought,  in  177*^,  upon  whic  - 

eial  verdict  was  found  and  argued  in  C.  &  in  Eas.  .4  ai|d' 
t^rioit}E  terma,  1773;  and  in  ffil.  T.  177^  judgment  wa$' 
given  for  the  lessor  of  the  plaintiif  (3  Wils.  4^7-  2  Bl.  937, 

p  Tbi»  OMtt  #aB  reco^fed  in  leigh<-        217.  Journals  H.  of  Lords,  vol  SI.  fo. 
tonv.DQ.M.  7  O.  tftr.404.  Rfikimd        455. 
D.  P.  dd  Alarcb^  1720.  2  Bro.  t^.  C«    q  Bnnb.  15S.  pi  238. 
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Sp  C.)  and  apoQ  error  brought  in  the  Court  of  KiDg^s  Bench, 
the  cause  was  argued  there  in  Trinity  and  Michaelmas  term^ 
1774,  and  the  judgment  of  the  court  of  C,  B.  was  reversed 
(iee  Cowp.  87.);  whereupon  the  lessors  of  the  plaintiff 
brought  a  writ  of  error  in  parliament,  and  on  the  9th  May, 
177^>  the  judgment  of  the  Court  of  B.  R.  was  afliTnied. 
Upon  a  bill  filed  in  the  Court  of  Chancery,  a  motion  was 
Hfiade  f6r  a  perf>etda1  injunction,  to  restrain  defendants  from 
^ny  further  proceeding  ih  ejectment,  which  was  finally  heard 
beforfe  Ld.  Bathurst,  Ch.  assisted  by  Sir  Thomas  Sew  ell,  M.  R. 
oh  the  iSA  June,  1770,  wheii  an  order  was  made  for  a  perpe- 
tual injunction. 


""  '•"     '     •  •  —*-*■ 


XV,  Of  the  Action  of  Tr^ass  for  Mksne  Profits. 

jj^  j^*"""^"^  Lf  HOUGH  the  judgment  in  ejectment  is  for  the  recovery 
^yihk£/Uti>  amag^,  ai^  well  a^  of  the  term,  yet,  frorii  the  nature  oif 
^%/^^^£^d6cl2LTiiti6h  in  that  action,  such  damages  are  necessarily 
/J  J  ^  fined  to  a  compensation  for  the  injury  sustained  by  the 
j^  rtment^  which  being  fictitious,  the  damages  must  of  course 
^^4iAi|  nominaL    For  the  real  injury  sustained  by  the  plaintiff. 


» 


llLiJi^f*^^^*  or  in  the  name  of  the  fictitious  lessee  (50)  against  the 
fMbk^//^Aon  in  actual  possession  and  trespassing;  and  in  which  the 
Miitl^^ntiff  may  declare,  not  only  for  the  loss  of  the  mespe  pro- 
hut  also  for  the  costs  of  the  ejectment,  where  the  case 
ires  it,  as  afler  judgment  in  ejectmeut  by  default  against 
ffi  casual  ejector.    This  action  is  local  in  its  nature,  and 
Mitfvj^  be  brought  in  the  county  where  the  lands  lie. 

c^/Z^^was  formerly  doubted,  whether  an  action  for  mesne 
^  "ts  could  be  brbught,  in  the  name  6t  the  fictitious  lefif  ee 
on^inal  plaintiff  in  ejectment,  after  a  judgment  by  dc- 
t  Against  the  casual  ejector:  but  in  the  c^se  of  Asliny, 
:in,  2  Burr.  665.  Barnes,  472. 4tb  edit  S.  C.  it  was  deter- 
li.    3d,  that  it  might  be  so  brpught,  as  well  as  after  a  judg- 
ment upon  a  verdict,  against  the  tenant  in  possession* 


(50)  Where  the  action  is  brought  in  the  name  of  the  fictitious 
leisee,  the  court  irill,  upon  application,  stay  the  proceedings^  uplil 
security  is  given  for  answeriiig  the  costs.     Bull.  N.  P.  89* 
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The  action  for  meBoe  profits  may  be  brought  by  one  tenant 
in  common,  who  has  recovered  in  an  action  of  ejectment  by 
default,  against  his  companion^ 

Evidence, — The  evidence  necessary  to  support  this  action 
(after  judgment,  upon  a  verdict  in  ejectment  against  the 
tenant  in  possession,  wh6  has  appeared  and  confessed  lease, 
entry,  and  buster)  is  as  follows :  an  examined  copy  of  the 
judgment  in  ejectment,  and  of  the  rule  of  court  to  confess 
lease,  entry,  and  ouster  (51),  proof  of  the  length  of  time 
during  which  the  defendant  has  occupied,  and  of  the  value 
of  the  mesne  profits,  and  of  the  costs  of  executing  the  wnc 
oi  possession. 

Where  the  judgment  in  ejectment  has  been  by  default 
against  the  casual  ejector,  and  so  no  rule  for  the  confessioa 
of  lease,  entry,  and  ouster,  the  plaintiff,  in  the  action  for 
mesne  profits,  ought  to  be  prepared  with  an  examined  copy, 
not  only  of  the  judgment,  but  of  the  writ  of  possession  also ; 
and  the  return  of  execution  thereon,  and  proof  of  the  costs 
in  the  ^'ectment,  and  in  e:!;ecuting  the  writ  of  possession : 
proof  of  the  value  of  the  mesne  profits  will  be  required  in 
this  case  as  in  the  former. 

The  judgment  in  ejectment  will  be  conclusive  evidence 
against  the  tenant  in  possession  of  the  plaintiff's  title,  from 
the  day  of  demise  laid  in  the  declaration  in  ejectment ;  con* 
sequently  in  the  action  for  mesne  profits,  it  is  not  necessary 
for  the  plaintiff  to  be  prepared  with  proof  of  title,  except 

r  Goodtitle  v.  Tombs,  3  Wi]i  118. 


(51)  '*  Where  the  judgment  is  had  against  the  tenant  in  posses^ 
Won,  and  the  action  of  trespass  brought  aj^^ainst  him,  it  seems  suffi- 
cient to  produce  the  judgment  without  proving  the  writ  of  posses* 
sion  executed,  because  by  entering  into  the  rule  to  confVss,  the  de- 
fendant is  estopped  both  as  to  the  lessor  and  the  lessee,  so  that 
either  may  maintain  trespass  without  proving  an  actual  entry  ;  but 
where  the  judgment  ia  had  against  the  casual  ejector^  and  so  no 
rule  entered  into,  the  lessor  shall  not  maintain  tres|>ass  without 
an  actual  entry,  and  therefore  o\i^ht  to  prove  the  writ  of  possession 
execute<l."  Thorp  v.  Fry,  coram  Blencowe,  J.  XI  W.  3.  MSS. 
Bull,  N.  P.  87.  Northeron  v.  Bowler,  a:  Exon.  Ass.  Button  ▼.  Box, 
coram  Abney,  J.  Oxford  Summ.  Ass.  1744.  S.  P.  Notwithstand- 
ing the  distinction  taken  in  the  prtceding  case,  it  may  be  prudent, 
in  general,  to  be  prepared  wiili  an  examined  copy  of  the  writ  of 
possession  and  return  of  execution.  But  N.  If  the  pluintifF  has 
been  let  into  possesion  by  the  defendant,  that  will  supersede  the 
necessity  of  proving  that  the  writ  of  p()>S('K>ion  has  been  execute4* 
Per  Ellenborough,  C,  J.in  Calvert  v.  Hor»rull,  4  Esp.C.  IC?.     -. 
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where  he  seeks  to  recover  profits,  antecedent  to  the  day  of 
the  demise  (52),  or  brings  his  action  against  a  precedent  oc- 
cupier* (63). 

The  general  issue  in  this  action  is.  Not  guilty. 

If  the  plaintiff  declares  against  the  defendant,  for  having 
taken  the  mesne  profits  for  a  longer  period  of  time  than  six 
years,  before  action  brought,  the  defendant  may  plead  the 
statute  of  limitations,  viz.  not  guilty  within  six  years  before 
the. commencement  of  the  suit,  and  thereby  protect  himself 
from  all  but  six  years. 

This  action  being  for  the  recoveiy  of  damages^  which  are 
uncertain,  the  bankruptcy  of.  the  detendttnt  cannot  be  pleaded  * 

in  bar. 

• 

A  judgment,  recovered  in  ejectment  a^inst  the  wife*,  can- 
not be  given  in  evidence  in  an  action  agamst  the  husband  and 
wife,  for  the  mesne  profits. 

If  the  plaintifT  recover  less  than  forty  shillings  damages', 
and  the  judge  does  not  certify  that  the  title  came  in  question, 
the  plaintiff  will  not  be  entitled  to  any  more  costs  than  da<» 
mages. 

s  Decoita  ▼.  Atkins,  BuU.  N.  P.  87.  u  Denn  t.  White  and  wife,  7  T.  R.  1 12. 

t  Goodtitle  T.  North,  Doug.  583.  x  Doe  t.  Daviet,  6  T.  R.  593. 


(52)  These  profits  are  seldom  the  object  of  litigation,  because 
the  demise  and  oust«r,  in  ejectment,  are  generally  laid  soon  after 
the  time  when  lessor^s  title  accrued.  Run.  Eject.  438.  N.  Where 
an  entry  has  been  made  to  avoid  a  fine,  the  party  so  Avoiding  the 
fine  cannot  lay  his  demise  in  ^ectment,  or  recover  the  profits  that 
accrued,  before  such  entry,     (jompere  v.  Hicks,  7  T.  R.  727, 

(53)  In  these  cases  the  action  should  be  brought  in  the  name  of 
the  lessor  of  the  plaintiff. 
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CHAP.  XIX. 


EXflCUTORS  AND  ADMINISTRATORS. 

I.  Of  B4ma  Notabilia. 
11.  Of  the  Nature  of  the  Interest  of  an  Execu^f.  or 
Afl*^nistrqiqr  iri  thfi  Estate  of  the  DecetneeL 
In  what  Cases  it  is  transmissible;  and  vdhere 
an  Admir^islration  de  bQnis  noT^  is  n^c^ssary. 
III.  Of  limited  or  temporary  Adminisiraiions. 
.  tV.  Of  an  JExecutor  de  son  Tort. 
V.  Of  the  Disposition   of  tfie  Estate  of  the  De^ 
ceased ;  and  of  the  Order  in  which  such  Dyh 
position  ou^kt  to  be  made. 
VI.  Of  Admissiofi  of  Assets.  ^ 

VIL  Of  Actions  by  Executors  and  Admjnistrai^rsi. 
YIII.  Of  Actions  against   Executors  and  Adminis^ 
trators. 
IX.  Of  the  Pleadings;  and  herein  of  the  Right  of 
Retainer — Evidence — Costs — Judgment. 


I.  Of  Bona  Notabilia. 

By  the  92d  canon,  (1)  ''If  a  testator  or  intestate  dies  in 
**  one  diocese,  and  has,  at  the  time  of  bis  death,  goods  or 

(1)  This  and  the  following  will  be  found  among  the  canons  made 
by  the  clergy  in  a  convocation,  holden  in  the  first  year  of  the  reign 
of  Kine  James  the  First,  A.  D.  ]60S.  They  received  the  roval 
assent,  but  were  not  confirmed  by  pariiameni*  Hence  it  was  holden 
inMiddieton  v.  Crofto,  Str.  1056.  that  the  canons  of  l603  did  not 
froprh  vigore  bind  the  laity. 
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good  debtd  to  the  value  of  five  Munds^  in  titty  other  di.o* 
ce«e  or  peculiar  jurtsdiction,  within  the  same  province,  the 

Krobate  of  the  will,  or  granting  letters  of  aaministrationj 
elongs  to  the  prerogative  court  of  the  archbishop  of  that 
province;  and  eveiy  probate  or  administration,  not  so 
granted,  is  declared  void ;  with  this  proviso,  that  if  any 
^  mail  die  in  itinere^  the  goods  he  has  about  him  at  that  tinie 
^  skill  nbtcauae  has  will  or  administration  to  be  liable  to  the 
*'  prerogative  court/' 

And  by  the  9dd  canon,  ^*  goods  in  different  dioceses,  pnless 
^  of  the  value  of  five  pounds,  shall  not  be  a^eounted  bona 
^  noiab%Hu(^y^^  with  this  proviso,  "  that  this  shall  not  pre- 
**  judice  those  dioceses,  where,  by  custom  or  compositiod, 
'^  bona  noiabilia  are  rated  at  a  greater  sum/* 

Where  there  are  bona  notahUia^^  in  one  diocese  of  Canter-^ 
bmry  and  one  of  York,  the  bishop  of  each  diocese  must  grant 
an  administration. 

Wkere  in  two  dioceses  of  Canterbury^  and  two  of  York,, 
there  mast  be  two  prerogative  admin istratioM. 

It  appears  firom  the  d^d  canon,  before  stated,  that  if  an 
ordinary  of  a  diocese  commits  administration,  when  the  party 
has  bona  notabilia  in  different  dioceses,  such  administration 
is  merely  void ;  and  it  was  so  decided  according  to  Moot, 
145.  in  19  £liz.  (3). 


a  Bunton  ▼.  RidWy,  SaVk*  30. 


b  teCur.ib. 


.  (2)  **  Itseema«  that  this  canon  hat  chaogad  the  law,  if  that  vera  . 
otherwise  before,  inasmuch  as  the  granting  of  administration  belongs 
to<  the  ecclesiastical  lawrand  anr  kiw  only  takes  notice  of  their  law 
inr  llii»;  and  therefore  they  may  alter  it  at  their  pleasure*"  )  Rolled 
Abr.  909*  Esecattfrs,  (I.)  pi.  *%    B»t  see  the  preceding  nste. 

(9)  The  name  ot  the  case  is  not  mentioned  in  Moor ;  but  th^re 
is  a  case  io  t  Leon.  155.  by  the  name  of  Dunne's  case  of  this  yea;*, 
and  on  this  point ;  from  ithkh  it  appears,  that  the  court  were  di- 
vide in  opinioa*     But  Sir  Bdwaid  Coke,  in  5  Rep.  30.  a.  lays 
down  the  position  agpiveably  with  the  decision  mentioned  in  Moore ; 
and  Holt,  C.  J.  in  Blackborough  v.  Davis,  Salk.  38.  1  P.  Wms. 
4d.  S.  C.  speaking  of  an  administration  granted  to  a  wrong  person, 
SaV#,^^Itis  not  void,  as  where  adnkinistralion  is  granted  ^  a  ferine 
dideeset  bnt  only  voidahle.**    So  Weston,  Baron,  in  Bull*  N.  P. 
141.    '^  Where  administration  is  granted  in  a  wrong  diocese  it  is 
void  :  Where  to  a  wrong  person  voidable.**    So  per  Lord  Maccles- 
field, Ch.  in  Con[)ber*8  case,  1  P.  Wms.  767*  7^8.  (where  a  question 
arose  upon  the  validttyx>f  a  probaie  granted,  by  the  archdeacon  of 
Surrey,  the  testator  having  died  possessed  of  hcML  notabilia  in  two 
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But.  where  A/  bad  fi;ood8  only  in  one  inferior  diocefle,  and 
the  metropolitan  of  tbe  same  province,  pretending  that  he 
had  bona  notabtlia  in  several  dioceses,  granted  administra- 
tion ;  it  was  adjudged,  that  the  administration  was  only  * 
voidable  by  sentence,  and  the  reason  assigned  for  this  in 
5  Rep.  29  b.  (where  this  case  is  cited)  is,  that  the  metropo* 
litan  has  jurisdiction  over  all  the  dioceses  within  his  province.  • 

Goods  of  the  value  of  five  pounds  in  one  dioqese',  and  a 
lease  for  years  of  the  same  value  in  another  diocese  of  the  ' 
same  province,  though  a  chattel  real,  make  bona  notabilia, 
and  require  a  prerogative  administration. 

.  Judgments  are  bona  notabilia  at  the  place  where  they  are 
recorded*. 

Debts  by  specialty  are  bona  notabilia  not  at  the  place 
where  the  securities  were  made^  nor  where  the  testator  or 
1  ntestate  died',  but  at  the  place  where  the  securities  are  at 
he  death  of  the  testator  or  mtestate* 

Hence  if  a  man  becomes  bound  in  an  obligation  in  Lon- 
don^, and  dies  intestate  in  Devon,  and  there  hath  the  ob*' . 
ligation  at  the  time  of  his  death,  administration  ought  to  be 

e  Teere  t.  Jeoifcries,  Moor,  145.   Ned-    h  Lunn  t.  Dodson,   adjudi^  in  an 

^  .bani^s  ease,  8 Rep.  135.  a.,S.  P.  agreed.  action  brought  by  administrator  in 

d  1  Rol.  Abr.  909.  (H)  pi.  1 .  Loudon,  supposing  the  obligalMSa  to 

c  Adams  t.  Savage,  Ld.  Raym.  865.  be  there  made,  and  shewed  the  ad- 

agreed  in  Gold  v.  Strode,  Carth.  149.  ministration  to  be  granted  by  bishop 

Boon  T.  Hayman,  E    6  G.  3.  B.  R.  of  Exeter;  and  on  demurrer  to  decla^ 

MSS.  S.  P.  Anon.  B  Mod.  244.  ration,  judgment  for  plaintiff.    Af. 

f  Lunn  y.  IXodson,  post  finned  on  error,  M.  15  Car.  1  Rol. 

f.  Byron  y.  Byron,  Cro.  £Uz.  (472).  Abr.  908.  (G)  pi.  4. 


dioceses  withio  the  province  of  Canterbury,)  **  if  this  had  been  aa 
administrtUion  granted  by  the  archdeacon  or  ordinar}%  where  there 
were  bona  notabilia  in  divers  diocesest  the  admiuistrution  had  been 
merely  void  ;  for  the  administrator  recrives  hia  right  entirely  from 
the^ administration  ;  but  the  right  of  the  executor  is  derived  from 
the  will,  and  not  the  probate,  as  appears  from  an  executor's  having 
power  to  release  or  assign  any  part  of  the  personal  estate  before 
probate;  and  a  defendant  at  law  cannot  plead  to  any  action  brcmght 
by  an  executor,  that  the  plaintiff  has  not  proved  the  will,  though  it 
is  true  he  may  demur,  if  the  plaintiff  does  not  in  his  declaration 
shew  the  probate."  Probate  in  the  Court  of  ihe  Archdeacoh  o£ 
Sudbury,  to  wliom  the  bishop  g.auted  foil  power  to  prove  the 
wills  of  all  persons  deceased  within  the  archdeaconry  was  held  good, 
the  testator  having  died  withip  the  archdeaconry  ;  although  he  was 
possessed  of  a  term  of  ye^n-in  lands  lying  withio  another  archdea- 
conry in  the  same  diocese.  K*  v.  Yougtv  6  Maule  and  Sel* 
w^n,  119. 
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ipranted  by  f:he  bishop  of  Rxon»  where  the  obligation  was  at 
his  dentb^  and  not  by  the  bishop  of  London,  where  the  ob*^ 
ligation  was  made :  for  the  debt  shall  be  acpounted  goods 
as  to  the  granting  the  administration,  where  the  deed  was  at 
his  death,  and  not  where  it  was  made. 

But  simple  contract  debts,  as  debts  due  on  bills  of  ex- 
change', &c.  follow  the  person  of  the  debtor,  and  th^  will 
must  be  proved,  or  administration  gianted  in  that  place  where 
the  debtor  resided,  at  the  time  of  the  death  of  the  testator  or 
iotestate. 

In  indebitatus  assumpsit  by  an  administrator'',  for  goods 
sold  and  delivered  by  the  intestate,  on  an  administration 
committed  by  the  archdeacon  of  Berkshire,  the  defendant 
pleaded  in  bar^  that  he,  the  defendant,  at  the  time  of  the  death 
<vf  the  intestate,  was  an  inhabitant  and  resiant  in  the  city  of 
Oxford,  which  was  within  the  diocese  of  Oxford,  and  that 
the  archdeaconry  and  whole  county  of  Berks  were  within 
the  diocese  of  Salisbury.  On  special  demurrer,  because  it 
did  not  appear  that  the  defendant  was  not  an  inhabitant  with- 
in the  diocese  of  Salisbury,  the  court  overruled  the  demurrer, 
and  adjudged  the  plea  to  be  good  [A). 

In  debt  by  an  administrator^  it  appeared  that  the  letters 
of  administration  were  granted  by  the  bishop  of  Bristol. 
Plea,  that  the  plaintifTs  mtestate  died  on  the  hi&;h  sea  out  of 
the  jurisdiction  of  the  bishop  of  Bristol,  and  that  therefore 
the  letters  of  administration  were  void.  On  demurrer,  it 
was  holden,  that  the  letters  of  admini^tration  were  good  ;  for 
the  right  of  granting  tliem  is  not  founded  upon  the  dying  of 
an  intestate  within  a  diocese,  but  upon  his  leaving  g<xxis 
therein. 

i  Yeomani  r.  Bradshaw,  Garth.  373, 4.        1  Griffith  ▼,  Griffith,  Baj.  R.  S3. 
k  HUlTaid  T.  Cos,  Salk.  37. 


(4)  There  is  evidently  a  roiatake  in  Salkeld*8  report  of  thia  case*. 
The  pleadings  are  atated  in  the  text  aa  tliey  appeared  on  the  record, 
a  copy  of  which  will  be  found  at  the  end  of  Salkeld*M  Reporti, 
p.  747.  See  also  thia  caae  ex  reiati&ne  M*ri  Jacob,  Ld.  Kaym.  5G%. 
wliere  it  ia  aaid,  that  Northey  took  exception  to  tlie  plea,  b«'cauae 
the  defendant  did  not  traverae  hia  reaidence  in  Berks  within  -the 
'[  peculiar.     Holt,  C.  4*/' If  the  debtor  haa  two  houaea,  in  several 

dioceaea,  and  at  the  time  of  the  death  of  the  debtee  and  commisaioa 
of  adminiatration,  ia  inhabitant  and  reaident  at  one  of  thtf  hoiiaea, 
that  will  exclude  the  jurisdiction  of  the  ordinary  of  the  diocese,  in 
which  the  other  honse  stood.'*    Judgment  for  defendaut. 

*  Saa  Griffith  v.  Oiiffitfa,  Say.  R.  S3,  whera  this  mistake  is  aaticed  by  I«ee,  C.  J. 
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^y  Stat  56  Ge6.  3.  c.  184.  ■•  37.  ''  Persons  ftdministerin^ 
"  personal  estates,  without  obtaining  probate  or  letters  of  ad- 
^  ministration  within  six  calendar  months  after  the  death, 
*^  or  within  two  calendar  months  nSter  termination  of  suit,  if 
**  there  be  any,  which  shall  not  be  ended  within  four  calendar 
«*  months  after  the  death,  Ahall  forfeit  the  sum  of  lOOl.,  and 
^  10  per  cent  on  the  duty/' 


n.  Of  the  Nature  of  the  Interest  efan  Executor  or 
Administrator  to  the  Estate  of  the  Decsase^-^ 
In  what  Cases  it  ie  tranemissilHe ;  and  where  an 
Administration  de  bonis  non  is  necessary. 

ExKCUTOEs  or  administrators  so  entirely  represent  the 
personal  estate  of  the  testator  or  intestate"*,  that  they  ai« 
liable  to  the  payment  of  all  debts,  covenants,  &c.  of  the 
deceased,  as  far  as  the  assets  which  have  come  to  their  hands 
will  extend  to  pay  (5f). 

The  executors"  more  actually  represent  the  person  of  the 
testator,  than  the  heir  does  the  person  of  the  ancestor;  for 
if  a  men  bind  himself,  bis  executors  are  bound  though  they 
are  not  named;  but  the  heir  is  not  bound,  unless  be  be  ex- 
pressly named. 

Executors  may  release*,  or  take  a  release?,  before  probate 
(6),  if  they  prove  afterwards.  So  executors  may  commence 
an  action  before  probate^  and  it  is  sufficient  if  at  the  time 

m  1  iDst. 209. a. b.  p  1  Ro}.  Abr.  dl7.  (A>pk  1.    Plo««L 

n  1  iDBt.  292.  b.  281.  a.  S.  P. 

o  lftMt209^a.  q  1  Hoi.  Abtf.  807.  (il)  yl.  S. 

'  '  '■  —  \. 

(6)  **  It  is  a  Biszim  aad  principle,  that  an  eteoutor,  where  no 
dflfiiult  is  in  him,  ahall  not  be  bouiid  to  pciy  more  for  bis  testator 
than  hit  goeds  amount  unto/'     Went*  Off.  Bxs.  c.  19. 

((9  Before  f»robate  and  before  any  seizure,  ^e  law  adjudges  the 
property  of  the  goods  of  the  testator  in  the  ejceeutors.  Hence  if 
any  peraon  takes  the  goods  of  the  testater  before  die  executory  ha^e 
seised  them,  the  executors  sliall  hare  an  action  of  trespass*  or  re- 
plevin: by  Wabh,  J.  and  Dyer,  G.  J.     Plowd.  291.  a.    So  if  a 

'•Stiistd9S« 
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of  declaring  they  produce  in  coMit  th^  ktteni  t^gtamoo^ 
tarytT^ 

Bach  executor  b^  the  entire  coRtro^l  of  the  pereoT^l 
estate  of  the  testator,  may  release,  or  pay  a  debt,  or  tn^p^fi^ 
any  part  pf  the  testator's. property,  without  the  Qppcurrence 
of  the  other  executor'*  Ana  it  ^eems,,  that  the  same  rule 
holds  with  respect  to  adpninistratorii'  (8J. 

If  two  l^^eales^^r  ve9,i;s^  aa  e^^Qutors^  ^i^d  OQe>  s^U 
tl^e  wl^^  this  sh,aU  bind  thq  othe;^;  a^.  the?  wb^  ^iti^U 

r  ^  Sir  J.  $m4ig^  M.  R.  2  V<9ii  %67.    «  YHli^j^^v.  Fewp,  i^  aofb^  (9). 


n^p.die.potwsBcdof  goodf*  and  a  stranger  tebe»  mad  co&verts.thcm 
to  bi».ov^  use,  apd  after^aiid^  a4mimm»tiQ<k  iiLgTWit«i.taJ..S.; 
J,  S.  maf  ipmnt«in  trover  &r  tb«  conveis^  b^fMe  «dm»«i«tnition 
giWftt^:  u>  bi«i.     3  Roll*  Abr.  309,  (A)  pU  U 

(7)  So  wh^ra  an  executpr^  befaneprobate».  files  a:  bilk  iota  eonrt, 
of  equity,  apd.afterwiird, proves  the  will,  sach  $iih$^qufnt  pnpbate 
makes  the  will  good.  Per  Talbot,  C.  3,  P.  Wojp,  3j5l.  So  where 
pl^inti0s,  after  bill  ftled»  took  out  letters  of  administratioD,  and 
charged  the  same  by  way  of  amendment  to  the  bill,  having-  ob- 
tained an  order  fbr  such  amendment,  it  was  holden  good;,  for  the 
letters- of  adoaioistration,  when  granted,  relate  to  the  time  of '  the 
death  of  the  intestate.    Humpbr^v.  HumphMys^  3 -P.  Wms*  351. 

(e)  In*Wil(andv.  Fenn,  £.  11  6.  3.  B.  R.  MSS.  a  question 
aroae>  whether  the  release  of  one  administrator  would  bind  his 
eoiapanion  ?  The  case  was  argued  in  £.  1 1  0»  2.  when  the. court, 
entertaining  doubts,  directed  a  second  argument.  The  second  ar- 
gument was  heard  Trin*  11  &  12  G.  2.  whe.n  Lee,  C.  J.  expressed 
a  strong  opinion  in  favour  of  the  affirmative,  observing,  that  it  was 
extremely  difficult  to  form  a  distinction  between  executorsand  ac^ 
mlui^tratora  upon  any  r^sonable  fouodatinnt;  and  that  although  it 
had  not  ever  been  determined  at  law,  that  the  administralion  sur- 
vived, yet  having  been  so  determined  in  equity,  in  Adams  v. 
Buckland,  2  Vero.  514.  and  by  Lord  Talbot  in  the  case  of  Hud- 
son V.  Hudson,  he  thought  those  authorities  were  so  strong,  that 
they  ought  not  to  be  departed  from.  The  other  judges  were  in- 
cUi)^.  to  the  si^fne  opinio;!,  but  as  the  case  was .n«isi»  .and.oft  geneni 
consequence,  they  ordered  it  to  be  argued  a^paio.  According  to 
Sir  J.  Strange,  M.  R.  in  Jacomb  v.  Harwood,  2  Ves*  ,267.  the  case 
was  d^idedm  the  affirmative  after  the  third -acgument;  but,  from 
a  MS.  no^  in  my  possession,  it  appears  to  have  been  compromised 
before  the  third  argument  took  place.  •  In  Mi*.  J.  Gundry's  MS. 
note,  13  Gundr.  33 a:  it  is  said  to  have  been  adjudged  for  defend- 
ant; that  is,  that  the  release  of  one  administrator  did  bind  his. 
companion. 
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pSM;   for  eAch  had  the  entire  power  of  disposing  of  the 
whole,  both  being  possessed  in  the  right  of  their  testator*. 

So  if  one  dispose  of  all  the  goods  of  the  testator  without 
the  othei*. 

As  an  executor  is  not  entitled  in  his  own  ri^ht»  but  in 
aut^  droit\  to  the  property,  of  the  deceased,  the  goods  of 
a  testator,  in  the  hands  of  his  executor,  cannot  be  seized  in 
execution  for  the  proper  debt  of  the  executor^  (9).  But  if 
an  executrix  use  the  goods  of  her  testator  as  her  own,  and 
afterwards  mariy,  and  then  the  goods  are  treated  as  the  goods 
of  the* husband,  they  may  be  taken  in  execution  for  the  hus- 
band's debt*.  Executors  and  administrators  have  a  joint 
interest  in  the  estate  of  the  deceased.  Hence,  if  there  are 
two  or  more  executors*  or  administrators^  and  one  or  more 
of  tb«n  die,  the  administration  of  the  estate  of  the  deceased 
belongs  to  the  survivor  or  survivors;  and  it  seems,  that  an 
action  may  be  brought  by  a  surviving  administrator  without 
procoring  a  new  grant  of  letters  of  administration*. 

A  probate,  as  long  as  it  remains  unrepealed',  cannot  be 
impeached  in  the  temporal  courts.  Hence,  payment  of 
money  to  an  executor,  who  has  obtained  probate  of  a  forged 
will,  is  a  dischai^e  to  the  debtor  of  the  intestate;  although 
the  probate  be  afterwards  declared  null,  and  administration 
b^  granted  to  the  intestate's  next  of  kin;  for  the  law  will  uot 
compel  a  person  to  pay  a  sum  of  money  a  second  time,  which 
he  has  once  paid  under  the  sanction  of  a  court  having  com* 
petent  jurisdictionClO). 

t  Pannel  r.  Ig'eim,  1  RoL  Abr.  924.  (O)  b  Hudaon  t.  Hudfon,  Ca.  T.  Talb.  127. 

pi.  1  Gould«b.  18$.  8.  C.  Adams  v.  Buckland,  2  Yem.  514. 

n  I>3rer,  23.  b.  in  maig.  c  1^  Sir  J.  Strange,  M.  R.  2  Yes.  268. 

z  2  Inst.  236.  cites  Rastal,  560.  Which  was  reple- 

7  Fur  T.Newman,  4T.  R.  621.    Bui-  Tin   by  a  surriTing  administrator, 

Ler^J  dinenticnte.  but  no  judgment, 

s  Quick  T.  Staines,  1  Bet.  and  Pul.  293.  d  Allen  t.  Dundas,  3  T.  R.  125. 
a  9Atk.610.' 


I 
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{§)  **lf  iin  executor H>eeorae  bankrupt,  the  commissionerB  can- 
not seize  the  speeUic  effect  of  his  testator.**  Per  Lord  Man^fiel(l, 
C.  J.  3  Burr.  1369. 

(10)  In  like  manner, 'it  is  no  defence  to  an  action  for  a  debt  due, 
that  the  plaintiff  is  a  trailer*  and  has  committed  an  act  of  bank- 
ruptcy, of  which  the  defendant  had  notice,  no  commission  having 
issued  nor  jproceedings  had  /or  that  purpose ;  for  though  voluntary 
pay  meats  under  such  circumstance*  are  not  protect^,  yet  pay- 
ments enforced  by  coercion  of  law  are  valid  against  the  assigneea, 
in -case  afiy  commission  should  afterwards  betaken  out.  Foster  t. 
AUanson,  ^T.  ^.479* 
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in  an  action  •of  indebitatus  assumpsit*^  brought  by  the 
plaintiff,  aa  executor  of  J.  S.  deceased,  for  itioney  due  to  the 
testator;  but  received  by  the  defendant,  after  the  testators 
death,  it  appeared  in  evidence,  that  before  the  will  was 
found,  administration  had  been  granted,  and  that  the  admi- 
nistrator bad  made  a  warrant  of  attorney  to  the  defendant  to 
receive  the  money,  which  he  had  done  accordingly,  and  had 
paid  it  over  to  the  administrator  without  notice  of  the  wilL 
HoIty.C.  J.  was  of  opinion,  that  although  all  acts  done  by  an 
.administrator  where  there  is  a  will,  are  void,  and  conse- 
quently in  this  case  an  action  might  have  been  maintained 
against  the  administrator,  yet  the  defendant,  having  paid 
over  the  money  without  notice  of  the  will,  was  not  lia- 
ble (11). 

In  what  Cases  the  Executor*s  Intertst  is  transmissible^f^-^ 
The  interest  vested  in  B.,  the  sole  executor  named  in  the 
will  of  A«,  is  (if  B.  has  proved^,  the  will)  transmissible  to  C. 
the  executor  of  B.;  that  is,  the  executor  of  an  executor 
having  proved  the  will)  is  the  executor  or  personal  repre- 
sentative of  the  first  testator*.  By  -26  Edw.  3.  stat  5,  c.  6. 
'*  Executors  of  executors  shall  nave  actions  of  debts,  ac* 
'*  counts,  and  of  goods  carried  away  of  the  first  testators; 
^  '*  and  execution  of  statutes  merchants,  and  recognizances^ 

made  in  courts  of  record  to  first  testator,  in  the  same  ma/i- 

ner  as  the  first  testator  should  have  had  if  he  were  living; 
**  and  the  executors  of  executors  shall  answer  to  others  for 
"  as  much  as  they  have  recovered  of  the  goods  of  the  first 

testators,  as  the  first  executors  should  do,  if  they  were 

living." 

The  executor  of  tYit  administrator  of  A.  is  not  the  personal 
representative  of  A^;  for  the  administrator  of  A.  is  merdy 
the  oipficer  of  the  ordinary,  in  whom  the  deceased  has  not 
reposed  any  trust,  and,  therefore,  on  the  death  of  such  ad« 
mmistrator,  it  results  back  to  the  ordinary  to  appoint  another. 

e  Pond  y.  Underwood,  Per  Holt,  C.  J.    f  HaTton  ▼.  Wolfe,  Cro.  Jac.  614. 
London   sittingB,    M.    1705.      Ld.    g  Bro.  Abr.  tit.  Administntion,  pi.  7. 
Raym.  1210.  h  Bio.  Abr.  tit  Adm.  pi.  7. 
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(II)  Trevor,  C*  J.  bad  ruled  differently  in  Jacob  ▼.  Allen,  Lod<^ 
don  sittings.  M.  2  Ann.  Salk.  27' ;  but  see  Sadler  v.  Evans,  4 
Burr.  1986.  where  I^rd  iVfaosfield,  C.  J.  expressed  his  disappro- 
batiou  of  the  decision  iu  Jucob  v.  Allen,  and  recognized  Pond  v. 
Underwood.  When  the  action  for  money  had  and  received  shall 
be  brought  against  the  principal,  and  when  against  the  agent,  see, 
ante,  p.  88.  u.  38. 
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Neither  is  the  adminidtraterof  the  executor  of  A.  the  pctr- 
fimal  repreee  ta'iTa  of  A'.  In  tbe^  cases  when  the  courite 
of  representation  from  executor  to  executor  is  in|in*rupted 
by  an  intestacy » it  becomes  necessary  that  the  ordinary  should 
grant  a  new  administration  of  the  goods  of  the  deceased,  not 
administemd  by  the  formen  executor  or  administrator,  as  the 
case  BMy  be^  Such  admiilistrator,  usually  termed  an  admi- 
nistnitor  de  bom$  nan^  is  the  legal  personal  representatire  of 
the  deceflsed* 

Wh^e  an  aSihintstraM  de  horns  non  is  necessary. — ^I  shall 
here  briefly  entntief&te  the  c^ses  where  an  administrECtion  de 
bonis  nm  is  neeessarf. 

!•  Wher6  the  executor  of  the  deceased  having  proved  the. 
will,  dies  intestate. 

K.  If  ati  executor  die  before  probate'^,  although  he  should 
ftstve  adminidtefed  part  of  the  pergonal  estate  of  the  testator^ 
afti  immediate  administration  must  be  granted. 

2.  Where  there  are  several  executors,  and  the  surviving 
executor,  having  proved  the  will,  dies  intestate.'. 

3.  Whei^  an  administrator  dies  before  he  has  administered 
the  whcrfe  personal  estate  of  the  deceased. 

In  an  a^suthpsit  by*  ati  ttdmitkistrator  <f €  bonis  non^,  the  pro- 
ifiise  was  alleged  in  the  declaration  to  have  been  made  to 
J.  H.  the  first  administrator  of  the  intestate,  without  stating 
any  provide  to  the  plaintiff.  Afle^  Verdict  for  the  plaintiff, 
im  exception  was  taken  in  arrest  of  judgment,  that  it  was 
Mi;  suflkiejlt  to  allege  the  promise  made  to  the  former  ad- 
ministrator, between  whom  and  the  plaintiff  there  was  not 
ay  privity;  and  tliat  it  ought  to  hate  appeared  on  the  re- 
cord, that  the  promise  was  made  either  to  the  intestate  or 
the  phiintiff;  Kenyon,  C.  J.  Md  A shhurst,  J.  Hefused  to  grant 
d  pule  to  shew  causey  observing,  that  there  was  a  privity  of 
estate  in  law^  between  the  former  administrator,  from  whoni 
the  plaintiff  deduced  his  title,  and  the  plaintiff. 

Stht:  VjCaK  9»  c.  S.  made  perpetual  by  sibt.  1  Jac.  9.  c.  17* 
s.  6. — "Where  any  judgment  after  a  verdict  shall  be  had,  by 
**  or  in  the  name  of  any  executor  or  administrator,  in  such 
•*  case  an  admitiistratbf  de  bo* is  non  may  sue  forth  a  scire 
•*  facias^  and  take  exec-ution  upon  such  judgment.*' 

And  it  has  been  holden  to  be  within  the  equity  of  this  sta- 
tute; that  an  execution  commenced  by  an  administrator  may 
b^  perfected  by  art  administrator  de  bonis  non\ 


i-  Ixyv  AiidctloYi,  Sly.  2ir5. 
k  Per  Holt,  C.  J.  Salk.  305. 
1   6r».  Abr.  £xeeutor6,  pi.  149. 


m  Hirst  v.  Smith,  7  T.  R.  18'i. 
n  Clark  ▼.  Withers,  Salk.  3^3L 
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IlL  Of  Hmited  or  teniporarjf  AdministratioM. 

1.  During  the  Minority  qf  £xectitor.<— An  infanty  howevar 
young,  may  be  an  executor;  but  adtninigtration  shall  be 

{ granted  to  another  during  his  minority  (12)«  At  the  commoii 
aw,  such  administration  determined  as  soon  as  the  infant  exe- 
cutor attained  the  age  of  seventeen  years,  for  then  the  infant 
was  considered  as  capable,  of  admmistering«  But  now,  1^ 
Stat  38  Geo.  3.  c  87.  s.  6.  reciting,  that  inconveniences  had 
arisen  from  granting  probates  to  infants  under  the  age  of 
Iwenty-one,  it  is  enacted,  **  that  where  an  infant  is  sole  exOi* 
cutor,  administration  with  the  will  annexed  shall  be  granted 
to  the  guardian,  or  such  other  person  as  the  spiritual  court 
shall  think .  fit,  until  such  infant  shall  attain  the  age  of 
**  twenty-one  years.** 

A  generai  administrator,  ratione  minoris  ^tatis,  shall  not 
only  have  actions  to  recover  debts  and  duties,  but  may  also 
grant  leases*. 

An  administrator,  durante  minori  mtate^  of  an  aininulTah 
Jtor  may  act  and  sua  until  the  adminislmtor  be  of  the  age  of 
twenty*one  years' ;  for  administrators  are  by  the  statute,  and 
one  i»  not  a  legal  person  in  the  eye  of  the  law  capable  to  act 
for  another  as  trustee  until  twenty-one. 

%  During  the  ehgeme  0f  Executor  beyond  Sea. — When 
die  execulfiT,  or  next  of  kin,  is  out  of  the  realm,  administra* 
tion  may  be  granted  during  bis  absence  (13). 

In  an  action  by  a  peirson,  to  whom  such  administration  is 
granted,  the  absence  of  the  executor  in  parts  beyond  the  seas 
aught  to  be  averred  in  the  declaration. 

'  By  Stat.  38  Geo.  3.  c.  87*  s.  1.  ''If  at  the  expiration  of 
^  twelve  calendar  months  after  the  death  of  the  testator,  the 
^  executor,  to  whom  probate  has  been  granted/  is  residing 
^*  but  of  the  jurisdiction  of  the  king^s  courts,  the  Eodesias* 

o  6  Eap.  617.  b*,  p.  Freks  ir«  Tbomai,  Salk.  SO. 


i^ 


(12)  See  the  form  of  this  administration  in  Princess  case,  5  Rep. 
99.  K 

(13)  In  Clare  v.  Hedges,  (Mud  in  1  Lutw.  343.  to  have  been 
adjadged  in  £•  T.  3  W.  &  IVf.  B.  ft.)  itwasholden^thatsuchad* 
ministratioo  was  ^ntable  by  law :  and  the  case  ^as  put  of  the 
next  of  kin  being  in  parts  beydnd  the  seas,  in  which  case  the  debt 
due  to  the  intestate  might  be  lost,  if  such  an  adn^fnistration  could 
not  be  granted. 
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tical  Court,  which  hai  granted  th«  probate,  may,  npoD  tbe 
application  of  any  creditor,  next  of  kin,  or  legatee, 
*'  grounded  on  affidavit^,  grant  a  special  administration'  to 
*'  such  creditor,  &c.  for  the  purpose  of  being  made  a  party 
**  to  a  bill  in  equity,  to  be  exhibited  against  bim  and  to 
**  carry  the  decree  into  effect,  and  no  further,  or  otherwise. 
And  by  s.  4.  tbe  court  of  equity,  in  which  the  suit  shall 
be  depending,  may  appoint  any  person  to  collect  the  debts  ' 
**  due  to  the  estate,  ana  give  discbarges  for  the  same.  But, 
**  by  s.  5.  if  tbe  executor,  capable  of  acting  as  such,  shall 
"  return  to,  and  reside  within  the  jurisdiction  of  any  of  the 
king*s  courts,  pending  such  suit,  such  executor  shall  be 
made  party  to  such  suit;  and  the  costs  incurred  by  grant* 
ii^  such  administration,  and  by  proceeding  in  such  suit 
against  such  adnyuistrator,  shall  oe  paid  by  such  person* 
*'  or  out  of  such  fund,  as  the  court  shall  direct.'* 

Tbe  plaintiff,  having  taken  out  letterd  of  administration*, 
according  to  the  form  prescribed  by  tbe  preceding  statute, 
and  having  been  appointed  by  order^f  the  Court  of  Chancery, 
in  a  suit  instituted  against  bim,  to  collect  the  debts  of  tbe 
deceased,  brought  an  action  to  recover  a  debt  due  to  the  tea- 
tktor:  tbe  defendant  pleaded,  that  on  a  day  pKor  to  the  com- 
mencement of  the  action,  tbe  executor,  to  whom  probate  of 
the  will  had  been  granted,  died.  On  demurrer,  the  plea  was 
holden  bad  by  Rookeand  Chambre,  Js.  (Alvanley,  C.  J.  dis^ 
^eniienU)  on  the  ^ound,  that  the  authority  of  the  special 
administration  contmued,  until  the  appointment  of  a  new  ie<- 
presentative,  notwithstanding  the  death  of  tbe  executor,  Mr. 
J«  Chambre  observedS  that  although  this  act  was  made  for 
very  benefiiDial  purposes,  yet  many  of  its  provisions  had  been 
framed  with  a  very  short-sighted  view  of  l^;al  consequences. 

S.  Pendente  lite,  or  pending  Litigation.^^When  a  suit  is 
commenced  in  the  Ecclesiastical  Court,  touching  the  validity 
of  a  will*  Or  right  of  administration,  an  administration  may 
be  granted  pending  the  suit,  and  the  person,  to  whom  it  is 
granted,  may  brinR  actions  to  recover  debts  due  to  the  de- 
ceased, averring  that  tbe  suit  is  stilt  depending ;  and  such 
administrator  may  be  sued,  inasmuch  as  ne  is,  for  the  time^ 
complete  administrator*  (14). 

q  See  the  ferm  in  the  lecoDd  mcUoq.        u  Wolkstoii  ▼.  Walker,  Str.  917.  2  P. 
r  See  Uie  fonn  in  third  leetion^    .  Wmi.  6ti7.  8  C.  leoognized  bj  Lord 

*  l^iynton  ▼.  HsDOay,  3  Bos.  t  Pul  26.        Hardwicke  in  Willa  ▼.  Rich,  8  Atk. 
4  aBoft.4tPul  ad.  986 

z  Agreed  in  Itaipe  ▼.  Pitt,  2  Show  SO. 


(.14)  "  Admiiiivtrstions  durante  abientia  ei  minori  crfu/e  are  not 
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IV.  0/  an  Executor  de  son  Tori  (15). 

A  N  exeoutor  de  son  tort  is  a  person  who,  without  any  au- 
thorify  derived  from  the  deceased  or  ordinarv»  does  such  acts 
as  belong  to  the  office  of  an  executor  or  administrator  (16). 
As  to  the  acts  which  will  render  a  person  liable  as  executor 
de  son  tort  it  will  be  observed : 

1st  In  the  case  of  intestacy^  if  a  stranger  takes  the  goods 
of  the  intestate,  and  uses  them,  or  sells'  them,  this  will  make 
such  stranger  an  executor  de  son  tori*. 

2dly.  In  the  case  of  a  tot*//*,  and  a  regular  appointment  of 
an  executor,  who  proves  the  will ;  if  a  stranger  takes  the 


J  Read*s  case,  5  Rep.  33.  b. 
I  2T.R.  07. 


a  5  Rep.  34.  a. 


now  to  be  controTerted.  How  they  came  first  to  be  allowed  may 
be  a  question ;  yet  this  18  certain,  that  nothing  can  be  affirmed  of 
thoae  administrations  in  respect  of  convenience  or  inconvenience, 
which  may  not  as  justly  be  attiibuted  to  an  administration  pendente 
lite-  This  adniimstration  |;ives  no  sort  of  property,  but.  is  only  a 
kind  of  trust,  and  the  administrator  hi mseH*  is  accountubte  to  the 
executor,  in  case  the  will  be  proved,  or  to  the  absolute  adminis- 
trator, if  it  should  be  rejected/'  Per  Raymond,  C.J.  PageandPro* 
byn,  Js. ;  Lee,  J.  was  of  the  same  opinion  for  allowing  the  adminis- 
tration ;  but  the  ground  of  his  opinion  seemed  to  be  this»  that  it 
did  not  appear  to  the  court  that  there  was  any  will,  and  therefore 
he  thought  the  csMe  was  stronger  in  this  than  in  either  of  the  other 
limited  administrations ;  because  in  them  a  will  plainly  appears, 
but  the  execution  thereof  is  suspended  through  the  disability  of  tha 
executor.  In  this,  perhaps,  there  may  not  be  any  will,  and  then 
what  injury  can  be  done  to  the  supposed  executor  ?  The  case 
of  Frederick  v.  Hook,  Carth.  153.  having  been  cited,  in  which  m 
distinction  is  taken  between  administrations  pendente  lite  concern- 
ing a  will,'aRd  administrations  pendente  lite  concerning  the  right 
of  administration,  and  the  latter  only  are  said  to  be  good,  but  the 
former  void  ;  the  court  observed,  that  there  was  not  any  judgment 
iu  Frederick  v.  Hook,  the  parties  having  compromised  tiie  dispute. 
Wollaaton  v.  WalLer,  MSS- 

(16)  Upon  thissnbject,  see  Toller^s  Law  of  Executors,  B.  1. 
ch.  9.  s.  9. 

(1 6)  <*  The  bare  possession  of  goods  shsll  not  make  a  man  exe- 
cutor of  his  oum  wrtmef  unless  he  undertakes  to  do  some  acts 
which  an  executor  only' can  lawfully  do  as  to  release  the  debts  of 
the  testator,  Ac/'  Per  Vaughan,  J.  C.  B.  in  Garter  v.  Dee,  Trin. 
1681.  Freem.  13. 

.  TOLr  IL  G 
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goods,  and^  claiming  to  be  executor^  pays  debts,  &c.  aad  in- 
termeddles Of  executor,  he  may  for  such  express  administra- 
tion»  as  executor,  be  chained  as  an  executor  de  son  tort, 
although  there  is  another  executor  of  right  But  if,  after 
the  executor  has  proved  tbe  will,  and  administered,  a  atre^o- 
ger  takes  any  of  the  goods,  and,  claiming  th^m  as  his  own^ 
uses  and  disposes  of  them  accordingly,  this  will  not  make 
him  in  construction  of  law  an  executor  de  son  tort ;  because 
there  is  a  rightful  executor,  who  may  be  chai|;ed  with  these 
goods  so  taken  from  his  possession,  as  assets,  and  to  whom 
the  stranger  will  be  answerable  in  trespass  for  taking  tbe 
goods. 

3d1y.  In  the  case  of  a  totV/,  if  a  stranger  takes  tbe  goods 
hefore  the  rightful  executor  has  proved  the  will  or  taken 
upon  him  tbe  execution  thereof,  the  stranger  may  be  chaiged 
as  an  executor  de  son  tort ;  for  the  rightful  executor  shall  not 
be  chaiged  with  any  goods  except  mose  which  came  to  his 
bands  alter  be  had  taken  upon  him  the  chaige  of  the  witL 

If  a  creditor  takes  an  absolute  bill  of  sale  of  the  goods  of 
his  debtor*,  but  agrees  t6  leave  them  in  his  possession  for  a 
Umited  time,  and  in  the  mean  time  the  debtor  dies,  where* 
upon  the  creditor  sells  the  goods,  he  thereby  becomes  an 
executor  de  son  tort. 

The  slightest  acts  have  been  <ieemed  suiBcient  to  consti* 
tute  an  executor  de  son  tort^  (17) ;  as  where  a  widow  milked 
ber  late  husband's  cows,  she  was  adjudged  to  be  an  executrix 
de  son  tort.  But  a  single  act  of  wrong  in  taking  tbe  goods 
of  thi  intestate,  though  it  may  be  sufficient  to  make  the 
party  an  executor  de  son  tort^  with  respect  to  creditors  who 
may  chuse  to  sue  him  in  that  character,  yet  will  not  give 
him  any  right  to  retain  them  as  against  the  lawful  adminis* 
trator. 

In  trover  for  a  quantity  of  iron',  it  appeared  that  thie 
goods  in  question  had  l>een  originally  sold  by  the  defendant 
to  the  intestate ;  that,  on  his  death,  they  not  having  been 
paid  for,  on  application  to  tbe  intestate's  widow  for  thai 
purpose,  she  delivered  tliem  back  to  the  defendant  in  satis- 
faction of  his  demand.    No  other  acts  were  stated  to  have 

b  Edwwdt  T.  Haifaeu,  IT,  R  587.  d  Momitfoid  t.  GibsoQ,  4  Eait,  441. 

ft  Dyer,  106.  b.  in  maiy. 


(17)  The  jury  are  to  determine  whether  the  acts  are  aulficiently 
prored ;  but  the  question,  whether  executor  de  son  tort,  or  not,  is 
a  coocluflion  of  law,    2  T.  R.  99« 
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been  doiie  by  the  widow^  tp  shew  that  she  had  before  taken 
upon  herself  to  act  as  executrix.  It  was  holden»  that  the 
plaintiff,  as  rightful  administrator,  was  entitled  to  recover 
the  value  of  the  goods* 

A  person  who  possesses  himself  of  the  effects  of  the  de- 
ceased*, under  the  authority,  and  as  agent  for,  the  rightful 
executor,  cannot  be  charged  as  an  executor  de  son  tort. 

The  plaintiff  having  received  a  horse  belonging  to  the 
intestate^  from  the  defendant,  in  remuneration  of  services 
performed  at  the  request  of  the  defendant,  about  the  funeral 
of  the  intestate,  afterwards  administered  to  the  intestate,  and 
brought  trover  against  the  defendant  for  the  value  of  the 
horse,  so  received  by  himself  before  he  became  administrator. 
It  was  holden  by  Dolben  and  Eyres,  Js.  that  the  plaintiff, 
being  a  particeps  criminis  in  the  very  act  he  complained  of, 
should  not  be  permitted  to  recover  upon  it  against  the  person 
•with  whom  he  had  colluded.  But  flolt,  C.  J.  was  of  a  dif- 
ferent opinion,  conceiving  that  in  this  case  if  a  stranger,  or 
third  person,  had  taken  out  letters  of  administration,  an 
action  might  have  been  maintained  against  the  defendant  by 
such  an  administrator  for  the  recovery  of  the  horse ;  and  here 
the  plaintiff  was  a  third  person ;  for  being  administrator^  he 
sued,  and  would  recover,  m  the  right  of  t^e  intestate. 

An  executor  de  son  tort  must  be  declared  against  as  a  right- 
ful executor*. 

See  further  on  the  subject  of  executor  de  son  tort  under 
sect  ix.  post,  tit  Pleadings ;  and  of  the  right  of  retaining. 


V.  Of  the  Disposition  of  4he  Estate  of  the  Deceased^ 
and  of  the  Order  in  which  such  Disposition 
ought  to  be  made. 

The  order  of  paymeiit,  which  ou^ht  to  be  observed  by 
executors  and  administrators  in  the  disposition  of  the  estate 
of  the  deceased,  is  as  follows : 

e  Hall  ir.   £Uiot,  Feake's    N.   P.  C.    f  Whitehall  v.  Squire,  Cartb.  103. 8alk. 
86.  294.  Skin.  274.  3  MTod.  276.  S.  €. 

g  Yelv.  137.  , 

■  < 
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1.  Funeral  charges  (18),  expenses  of  probate,  or  taking  otft 
letters  of  admintetration^ 

2.  Debts  due  to  the  king  (19),  by  record  (20),  or  speci* 
alty  (-21). 

3.  Forfeiture, for  not  burying  in  woollen*;  debts  due  to 
the  post-office,  not  exceeding  bl^ ;  debts  due  from  an  over- 
seer of  the  poor,  by  virtue  of  nis  office". 

4.  Debts  by  mortgage* ;  by  judgments  in  the  Court  of 
King's  Bench,  Common  Pleas,  and  Exchequer,  docgetted  (22) 
according  to  the  directions  of  stat  4  &  5  W.  &  M«  c.  SO ; 
by  judgment  in  other  courts  of  record:  by  decrees  in  courts 
of  equity" ;  (S3)  according  to  their  respective  priorities. 

6.  Recognisances  at  common  law ;  statutes  merchant  and 
staple* ;  and  recognisances  in  the  nature  of  statutes  staple, 
pursuant  to  stat  23  H.  8.  c.  0.  (^4). 

6.  Arrears  of  rent  due  at  the  death  of  the  testator  or  ii>- 
testate,  either  on  a  parol  lease  (25)  or  lease  by  deed  (26); 
debts  by  specialty,  as  bonds  (27) ;  damages  upon  covenants 
broken  (28),  &c. 

7.  Debts  by  simple  contract,  as  bills  of  exchange  (29)» 
promissory  notes,  &c. 

8.  Legacies,  &c.   ' 

h  1  Roll.  Ab.  996.  (S)  pi. ).  Dr.&  m  Syxmnei  v.  Symonds,  1  Bro.  P.  C. 

Stud.  Dial.  2.  e.  la.  66. 

1  Stat  30  Car.  ft.c.  3.  t.4.                 '  n  Searlc  v.  Lane,  2  Vcm  88. 

k  Slat.  9  Ann,  c.  10.  s.  30.  o  4  Rep.  59  b.  60  a.     1  Rol.  Abr.  925. 

1  Stat.  7  G.  2.  c.  38.  s.  3.  3  Rep.  28  b.    . 


(id)  In  strictness  no  funeral  expenses  are  allowed  against  a  cre« 
ditor  except  for  the  coffin^  "n^ng  the  bell,  parson,  clerk,  and 
bearehi'  fee ;  but  not  for  the  pall  ^r  ornaments.  Per  Holt,  C.  J. 
in  Shelley's  ease,  Salk.  296.  The  usual  method  is  to  allow  5/. 
Bull,  N.  P.  1 43.  This  Hum  was  aIlowe<l  by  Lord  Hardwircke,  C.  J. 
in  Smith  v.  Davis,  Middlesex  Sittings  after  M.  T.  10  G.  2.  MSS. 
But  if  there  are  assets,  the  allowance  shall  be  according  to  the 
estate  and  degree  of  the  deceased.  In  Stagg  v.  Punter,  3  Atk. 
1 19*  the  testator  having  desired  to  be  buried  at  a  church  30  milea 
distant,  and  it  not  being  clear  that  there  would  be  a  deficiency. 
Lord  Hardwicke,  C.  allowed  6o/.  for  funeral  expenses.  So  in 
OflSey  ▼.  OiBe]^,  Prec.  Ch.  26.  600/.  were  allowed  in  respect  of 
the  testator*s  quality,  and  his  having  been  birried  in  his  own 
country, 

()9j  See  the  notes  from  (1 9)  to (29)  in  the  following  pages: 
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(19)  The  Icing,  by  hia  prerogative,  shall  be  preferred  by  execu- 
tors in  satisfaction  of  his  debt  before  any  otlier.     9  Inst^  32. 

(^0)  Fines  and  anierciamenU,  in  the  king*s  courts  of  reeord»  are 
debU  of  record.     Went.  Off.  Exec.  ch.  12. 

(21)  By  Stat.  33  H.  8.  c.  39.  it  is  enacted,  "that  all  obligations 
and  specialties  for  any  cause  concerning  the  king  shall  be  taken 
domino  regit  «nd  shall  be  of  the  same  force  and  effect  as  a  statute 
staple." 

(22)  At  common  law,  executors  and  administrators  were  bound 
at  their  peril  to  take  conusance  of  debts  of  the  testator  upon  re^ 
cord*.  Hence  to  an  action  on  a  judgment  reco\*ered  against  testa* 
tor  or  intestate,  executors  or  administrators  could  not  plead,  that 
they  had  exhausted  the  assets  in  payment  of  debts  of  an  inferior 
nature  without  notice  of  the  judgment.  To  obviate  the  mischiefs 
to  which  peraonal  representatives  were  liable,  from  the  difficulty  of 
finding  such  judgments,  the  stat.  4  &  5  W.  &  M.  c.  20.  s.  2.  di- 
rects, **  that  the  proper  officers  of  the  courts  of  common  pleas, 
king's  bench,  and  exchequer,  shall  make  a  dogget  of  oil  judgments 
entered  in  the  respective  courts."  The  mode  in  which  the  dogget 
is  to  be  made,  is  detailed  in  the  second  section ;  and  -by  s.  3. 
**  judgments  notdoggetcd  as  the  second  section  directs,  shall  not 
have  anj  preference  against  executors  and  administrators  in  the  ad- 
ministration of  their  testator's  or  intestate's  estates.*'  The  con- 
struction which  has  been  put  on  this  section  is,  that  judgments  not 
doggeted  are  thereby  placed  on  a  level  with  simple  contract  debts. 
Hickey  v.  Hayter,  6  T.  R.  384.  Hence»  to  an  action  on  a  simple 
contract  debt  of  testator  or  intestate,  the  personal  representative 
cannot  plead  an  outstanding  judgment  recovered  against  testator  or 
intestate,  in  C.  B.,  B.  R.,  or  Exchequer,  if  it  has  not  been  dog- 
geted  as  the  statute  directs.    8teel  v.  Rorke,  I  Bos.  &  Pul.  30?. 

If  a  judgment  be  satisfied,  or  only  kept  on  foot  to  injure  other 
creditors,  or  if  there  be  any  defeasance  of  the  judgment  yet  in 
force,  then  the  judgment  will  not  avail  to  keep  off  other  creditors 
from  their  debts.     Went  Off.  Ezor.  c.  12. 

Between  one  judgment  and  another,  precedency  or  priority  of 
time  is  not  material,  but  he  who  first  soeth  the  executor  must  be 
preferred,  and  before  execution  sued,  it  is  at  the  election  of  the  ex- 
ecutor to  pay  whom,  he  will  first.     Went  Off.  Exor.  c.  12. 

(23)  It  is  now  become  the  established  doctrine,  that  a  decree  of 
the  Court  of  Chancery  is  equal  to  a  judgment  in  a  court  of  iawf  t 
and  where  an  executrix  of  A.,  who  was  greatly  indebted  to  divers 
persons,  in  debts  of  different  natures,  bein^  sued  in  chancery  by 
some  of  them,  appeared  and  answered  immediately,  admitting  their 
demands,  (some  of  the  plaintiffs  being  her  own  daughters,)  and 
other  of  the  creditois  sued  the  executrix  at  law,  whare  the  decree 
not  being  pleadable,  they  obtained  judgments;  yet  the  decrfe  of 
the  Court  of  Chancery,  being  for  a  just  debt,  and  having  a  real  prt« 
ority  in  point  of  time,  (not  by  fiction  and  relation  to  the  first  day 

•  UtUeton  r.  Hibblns,  Cro.  Eliz.  703.  f  3  P.  Wi^w.  40l.ji.  (P.) 
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of  term,)  was  preferred  in  the  order  of  payment  to  the  judgments ; 
and  the  executrix  protected  and  indemnified  in  paying  obedience 
tm  such  decree^  and  all  proceedings  against  her  at  law  stayed  by 
injunction.  Morrice  v.  The  Bank  of  £ngland.  Decreed  first  at 
the  Rolls  by  Sir  Joseph  Jekyll,  Aug.  I735i  which  decree  was  af- 
firmed by  Lord  Talbot,  C*  Nov.  1736,  and  Lord  Talbot*s  decree 
was  afterwards  affirmed  in  parliamentt*  May  94»  1737*  See  also 
Shafto  V.  Powell,  3  Lev.  355. 

(24)  This  must  be  understood  of  recognisances  and  statutes  /or- 
Jeiiedf  where  the  recognisances  are  for. keeping  the  peace*  good  be- 

baviour«  &c.  and  the  statutes  are  for  performing  covenants,  &C.  A 
recognisance  not  enrolled  was  considered  in  Bothomlev  v.  Fairfax, 
1  P.  Wms.  334.  as  a  bond  (the  »ealing  end  acknowledging  of  the 
.  recognisance  Kupplying  the  want  of  delivery),  and  to  be  paid  as  a 
specialty  debt. 

(25)  Arrears  of  rent  on  a  parol  lease,  which  is  determined,  are  i^ 
.  equal  degree  with  a  bond  debt;   because  the  contract  remains  in 

the  realty,  though  the  term  be  determined. '  Newport  r.  Godfrey, 
a  Lev.  S67.  and  i  Ventr.  184.  See  an  exposition  of  this  case  by 
Hoit,  C.  J.  in  Cage  v.  Acton,  Ld.  Raym.  51 6. 

(«6)  A  debt  due  for  rent  reserved  upon  a  demise  by  deed,  or  by 
'  parol^,  18  in  equal  degree  with  a  bond  debt.  Gage  v.  Acton, 
*Carth.  511. 

(S7)  A  bond  with  a  penalty  conditioned  for  the  payment  of  a 
less  sum  of  nibiiey  on  a  day,  not  arrived  at  tlie  death  of  testator, 
may  be  pleaded  by  his  executor  as  a  specialty  debt^,  as  well  as  a 
forfeited  bond ;  but  there  is  this  distiuction  between  them,  that  in 
.  the  case  of  a  bond  forfeited,  the  penalty  is  the  legal  debt,  and  as* 
sets  may  be  covered  to  that  amount;  but  in  the  case  of  a  bond  not 
forfeited,  as  the  executor  by  discharging  it  may  save  the  penalty, 
the  assets  can  be  covered  only  to  the  amount  of  the  sum  mentioned 
in  the  condition||.  Where  there  are  several  debts  by  special ty,  all 
due  and  payable  at  the  death  of  the  testator,  if  suitis  not  commenced 
by  any  of  the  creditors,  and  notice  thereof  ^ven  to  the  executor.  He 
may  give  the  prefeirence  to  whom  he  pleases ;  and  if  lie  be  a  creditor 
himself,  he  may  pay  himself  first.     Wirnt  OfF.  Exor.  c.  12: 

Any  voluntary  bond  is  good  against  an  executor  or  administra- 
tor, unless  some  creditor  be  thereby  deprived  of  his  debt.     Indeed, 

'if  the  bond  be  merely  voluntary,  a  real  debt,  though  by  simple 
contract  only,  shall  have  the  preference;  but  if  there  be  not  any 

.debt,  then  a  bond,  however  voluntary,  must  be  pud  by  an  executor. 

(98)  Covenants  running  with  the  land  are  binding  on  the  exe- 

*  cutors,  although  not  expressly  named.  •  See  Went.  Off.  of  Exors. 
p.  178.  ed.  1763. 

(29)  See  Yeomans  v.  Bradshliw,  Carth.  373,.    A  breach  of  trust 

•  «  Ca.  Temp.  Talb.  217.  §  liemun  v.  Fooke,  3  Lev.  57. 

t  4  firo.  P.  C.  287.  ed.  Fo.     2  Bio.    ||  Bank  of  Eagtand  v.  Mocrice,  Str. 

P.C.466.Toinlin'8ed.  1026. 

}  Brown  V.  Holyoak,  Baro.  290. 
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VL  Admission  of  Assets  {30 J. 

While  an  executof  ig  pamre^  he  is  chargeable  onhr  in 
respect  of  the  assets;  but  if  be  promises  to  pay  a  debt  of  the 
testator  at  a  future  day,  he  thereby  makes  it  bis  own  debt, 
and  it  shall  be  satisfied  by  bis  own  goods^ 

A  judgment  against  an  executor  by  default^  is  an  admis- 
sion of  assets  to  satisfy  the  demand ;  and  if  a  fi.  fa.  be  sued 
out  on  such  judgment,  and  the  sheriff  cannot  find  goods  of 
the  testator  su(Bcient  to  answer  the  demand,  the  sberiflf  may 
return  a  devastavit. 

The  preceding  case  has  been  considered  as  a  leading  case 
on  this  subject:  hence,  \vhere  A,  having  executed  a  bond 
for  the  payment  of  a  sum  of  money  at  her  deaths ;  and  the 
defendant  having  brought  an  action  on  the  bond  against  the 
plaintifi'  as  the  executor  of  A.  who  pleaded  non  est  factum^ 
which  was  found  a^sfinst  him,  and  judgment  thereon:  on  a 
bill  filed  bv  the  plamtiff  to  have  the  bond  and  judgment  set 
aside.  Lord  Hardwicke,  C.  being  of  opinion,  that  the  bond 
was  good,  it  became  a  question,  whether  the  plaintiff  was 
not  entitled  to  relief,  on  the  ground  that  there  was  a  defici- 
ency of  assets.  Lord  Hardwicke  decided,  that  the  plea  of 
non  est  factum,  and  verdict  thereon,  amounted  to  an  admis- 
sion of  assets;  and  that  the  case  was  the  same  with  the  pro- 
ceding  case  of  a  judgment  by  default 

o  FerTeltertoiit  J.  i&  Gorinsv.  .Oor-       aT.R^SOOT.Salk.  910.8.  C.  but  not 

ing:,  YeW.  11.  aocnratdy  itportod. 

p  Boek ▼. Ldglttoii>  fiom  Holi^sifSS.    q  BamMleB ▼. JaduoB*  1  Atk.a9S. 


is  considered  but  as  a  simple  contract  debt*  and  can  only  fall  upon 
the  personal  estate  of  a  trustee*    Vernon  v.  Vawdry,  3  Atk.  1 19* 

(30)  All  sperate  debb»  mentioned  in  the  inveDtory»  shall  be 
deemed  assets  in  the  executor's  hands;  but  the  executor  may  dis- 
charge himself  by  shewing  a  demand  and  refusal  of  them*  Shel- 
ley's case»  per  Holt,  C.  J.  Salk.  9§6,  In  the  inventory,  which  tKe 
ddendant  had  exhibited  in  the  ecclesiastical  court,  were  inseii||^ 
several  debts  due  and  outstandiDg,^  which  defendant  charged  her« 
self  with  when  received  or  recovered :  Lord  Hardwicke,  Cf.  J.  put 
the  defendant  on  proof,  ihot  she  could  not  recover  those  debts;  for 
she  ought  in  her  mventory  to  have  set  forth  which  debts  were  spe- 
rate and  which  desperate.  The  defendant  proved  by  a  witness 
who  went  to  demand  several  of  them,  that  he  could  not  recover 
them;  and  accordingly  they  were  allowed  as  desperate.  Smith  v. 
Davis^  Middlesex  Sittings  after  M.  T.  10  6.  ^,  MS& 
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So  where  in  debt  in  the  detinet  against  defendant'  (as  exe- 
cutor of  A.  administratrix  of  B.)  upon  a  judgment  by  de- 
fault, obtained  by  plaintiff  against  A.  as  administratrix,  sug- 
gesting that  goods  of  the  intestate  had  come  to  the  hands  of 
A.  as   administratrix,  which    she    bad  wasted;   defendant 
pleaded,  1.  Non  detinet^  on  which  issue  was  joined;  2dly, 
that  defendant  had  fully  administered  the  goods  of  A.    Re- 
plication, that  the  defendant  had  goods  of  A.  sufficient  to 
satisfy,  &c.  and  issue.    The  jury  on  the  last  issue  found 
assets  of  A.  in  the  hands  of  defendant    On  the  other  issue 
the  plaintiff  produced  the  judgment  by  default  against  A., 
on  which  he  relied  as  evidence  of  assets  admitted  by 'A.,  and 
a  devastavit  by  A.    Lee,  C.  J,  (delivering  the  opinion  of  the 
court)  said,  that  he  could  not  do  it  better  than  in  the  words 
of  Holt,  C.  J.  in  Rock  v.  Leighton.    Having  read  that  case 
from  Holt's  notes,  he  observed,  that  it  appeared  from  that 
case,  that  if  an  executor  will  not  take  advantage  by  plead- 
,  ing,  but  suffers  judgment  to  go  by  default,  such  judgment 
is  an  admission  of  assets,  and  is  as  strong  against  an  execu- 
tor, as  if  assets  were  found  by  verdict  on  a  plene  admiais^ 
tranit;  and,  notwithstanding  the  objection,  which  had  been 
raised  on  the  ground  of  the  statutes  30  Car.  2.  c.  7.  (31)  and 
4  &  6  W.  <!c  M.  c.  24.  s.  12.  he  was  clear,  that  the  action  in 
the  case  theii  before  the  court  was  well  brought. 

On  the  authority  of  the  preceding  cases  of  Rock  v.  Leigh- 
'ton,  Ramsden  v.  Jackson,  and  Skelton  v.  Haw  ling,  it  was 
holden*,  that  where  an  executor  (to  an  action  of  debt  on 

r  Skelton  T.  Hawlinir,  1  Wils.25S.«nd       by  Seijt.  WiUiami,  who  examined 
M8S.     See  also   1  Saund.  219.  d.        tlie  roll, 
where  this  case  it  oonecUjr  atated    •  Erring  ▼.  Petcn,  3  T.  R.  6S5. 


(31)  By  fttat.  30  Ccu  2.  c.  7.8.  9.  (made  perpetual  and  enlarged 
by  4  &  5'W.  &  M.  c.  24.  a.  12.)  ♦•  The  executors  and  adminis- 
"  tratora  of  executors  of  their  own  wrong,  or  admiuistratort  who 
**  have  wasted  and  converted  the  assets  of  the  deceased  to  their 
**  own  use,  shall  be  chargeable  in  the  same  manner  as  their  testa- 
*'  tor  or  intestate  would  have  been  if  living."  A  doubt  having 
aris^u  upon  the  preceding  clause,  whether  it  extended  to  the  exe- 
cutors and  administrators  of  any  executor  or  admtnistnitor  of  right, 
who,  for  want  of  privity,  were  not  before  answerable  for  the  debts 
due  from  the  first  testator  or  intestate,  although  such  executor  or 
admiDistrator  of  right  had  been  guilty  of  a  devastavit  or  conversion, 
it  was  enacted  by  stat.  4  &  5  W.  &  M,  t.  24.  s.  12.  "  that  the  exe- 
*•  cutor  and  administrator  of  such  executor  or  administrator  of 
"  right,  who  should  waste  or  convert  to  his  own  use  the  estate  of 
*•  his  tesUtor  or  intestate,  should  be  chargeable  in  the  same  man- 
•*  ncr  at  his  testator  or  intestate  would  have  been/' 
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bond)  had  pleaded  payment,  which  was  found  against  him, 
and  judgment  accordingly,  it  operated  as  an  admission  of 
assets;  and  a  writ  oi  fi.  fa.  having  been  sued  out  on  the 
judgment,  to  which  the  sheriff  had  returned  a  devastavit, 
and  an  action  having  been  brought  against  the  executor 
on  the  judgment  suggesting  a  devastavit;  it  was  holden,  that 
the  production  of  the  record  of  the  judgment,  the  writ  of 
fi*  f^'9  antathe  sheriflTs  return,  was  sufficient  evidence  to 
support  the  action. 

If  an  executor  pay  interest  on  a  bond  due  from  his  testa- 
tor*, it  will  not  conclude  him  from  alleging  want  of  assets  to 
pay  the  principal,  but  it  relieves  the  crraitor  from  the  neces- 
sity of  proving  assets,  and  throws  the  onus  on  the  other  side. 

Where  defendant  binds  himself  as  administrator",  to  abide 
by  an  award  touching  matters  in  dispute  between  his  intes- 
tate  and  another,  and  the  arbitrator  awards,  that  defendant 
as  administrator  shall  pay  a  certain  sum,  it  operates  as  an 
admission  of  assets  between  those  parties,  and  defendant 
cannot  plead  plene  administravH  to  an  action  of  debt  on  the 
bond;  because  the  giving  such  bond  is  an  undertaking  to 
pay  whatever  the  arbitrator  may  award.  And  in  such  case, 
if  an  attachment  be  moved  for  against  the  administrator*,  * 
for  the  nonpayment  of  the  money  awarded,  he  cannot  de- 
fend himself  against  it,  by  suggesting  a  deficiency  of  assets; 
for  a  submission  to  arbitration  by  a  personal  representative 
is  considered  as  a  reference,  not  only  of  the  cause  of  action^ 
but  also  of  the  question,  whether  or  not  he  has  assets.  And 
when  the  arbitrator  awards  that  the  personal  representative 
do  pay  the  amount  of  the  plaintifl**s  demand,  it  is  equivalent 
to  cietermining,  as  between  those  parties,  that  the  personal 
representative  had  assets  to  pay  the  debt* 

But  mere  submission  to  arbitration  is  not  of  itself  an  ad« 
mission  of  assets^;  for  in  a  case  where  the  arbitrator  ooly 
ascertained  the  amount  of  the  demand,  without  ordering  the 
administrator  to  pay  it,  it  was  holden,  that  the  administrator 
might  plead  pleue  administraoit, 

t  Cleverly  v.  Brett,  B.  R.  11   G.  3.    u  Barry  v.  Ruih,  1  T.  R.  691. 

cited  in  Peuioa  y,  Henry,  5  T.  R.    x  Worthins^on  ▼.  Barlow,  7  T.  R.  453. 
a.  Sce2  Vet,  86.  y  Pearson  v.  Henry,  5  T.  R.  6. 
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VII.  0/ Actiom  by  Executors  and  Adminislrators^ 

1.  Whai  Actions  mmy  he  brought  bjf  Executors  and  Ad* 
mmisirdiors.*^Br  the  common  law,  executors  might  have 
maintained  actions  to  recover  debts  due  to  their  testator,  but 
4hey  could  not  jmaintain  actions  for  a  wrong  d<Mie  to  their 
testator  in  his  life-time;  e«  g.  a  trespass  in  taking  his  goodfl^ 
&c  But  by  Stat  4  Edw.  3.  c.  7.  reciting,  that  in  times  past 
executors  had  not  had  actions  for  a  trespass  done  to  their 
testators^  as  of  the  goods  of  the  said  testators  carried  away 
in  their  life^  it  is  enacted,  **  that  the  executors  in  such  case9 
^*  shall  have  an  action  against  the  trespassers  (32)  in  like 
"^  manner  as  they,  whose  executors  they  are,  should  have 
••  had  if  they  were  living," 

This  statute  has  been  expounded  largely,  with  respect  to 
the  persons  and  the  actions.  With  respect  to  the  persons*, 
it  has  been  bolden,  that  an  administrator  is  within  the  equity 
of  this  statute,  and  shall  have  trespass  for  goods  carried 
away  in  the  life-time  of  the  intestate.  With  respect  to  the 
actions,  it  has  been  resolved%  that  where,  upon  a  church 
becoming;  void,  the  bishop  collated  wrongfully,  and  the 
patron  died,  the  executor  or  the  patron  might,  by  the  equity 
of  this  statute,  maintain  a  quare  impedit  (33).  &>  an  execu- 
tor  may  have  an  action  of  trover  for  the  conversion  of  the 
testatoi^s  goods  in  his  life-time';  or  an  action  of  debt  on 
^  Stat  2  &  3  Edw.  6.  c.  13.  for  not  setting  out  tithes  due  to 

%  Smith  ▼.  Colfay,  Cro.  Eliz.  384.  t>  Rutland  ▼.  Rutland,  Cro.  Bliz.  377. 

a  4  Leon.  16.  Caae  53. died  in  Le  Ma* 
ion  ▼.  Dixon,  Sir  W.  Jonei.  174,  6« 


(3t)  **  This  act  does  not  speak  of  actions  of  trespass,  though 
the  instance  put  is  proper  for  such  an  action ;  but  it  speaks  of  actions 
for  a  trespass  dooe  to  the  testator's  g^oods,  and  it  enacts  that  in 
such  cases  executors  shall  have  an  action  agamst  the  trespasser  \ 
apimrently  using  the  word  trespass,  as  meaning  a  wrong  done 
lfenerally»  and  the  trespassers  as  wrongdoers;  it  does  not  specify 
tne  nature  of  the  action.'*  Per  Lord  Ellenborough,  C«  J.  in  Wil- 
son V.  Knubley,  7  East,  134, 5.  See  also  the  opinion  of  Lawrence, 
J.  to  the  same  effect,  7  East,  136.  "This  statute  is  a  remedial 
law,  which  has  always  been  taken  by  equity,  and  wherever  there  is 
a  matter  of  property  in  question,  it  is  brought  within  the  statute/* 
Per  Powell,  J.  Ld.  Raym.  974. 

(33)  Ejectio  firma  will  lie  at  the  suit  of  an  executor  for  the 
ouster  of  his  testator.     7  H.  4.  6.  b.  Bro.  Abr.  £xor.  45.  S«  C. 
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the  testatov* ;  or  an  action  on  the  case  against  the  sheriff  for 
a  false  return  made  in  the  life  of  the  testator  to  a  jS«  fa.  via. 
that  he  had  levied  only  so  much,  part  wheieof  he  had  sold, 
and  part  remained  in  his  bands  for  want  of  purchasers';  or 
an  action  of  debt  on  a  judgment  against  an  executor,  sug- 
gesting a  devastavit  in  the  life-time  of  plaintiflTs  testator*. 
In  like  manner,  it  has  been  holden,  that  an  administrator 
may  maiMain  an  action  against  the  bailiff  of  a  liberty  for 
executing  zfi.  fa.  and  removing  the  goods  off  the  premises, 
before  the  landlord  (the  intestate)  was  paid  a  year's  rent, 
pursuant  to  the  stat  6  Ann.  e.  17^  But  an  executor  shall 
not  have  trespass  de  clauso  fracU^ ;  for  moriiur  cum  persand 
ilia  actio. 

By  Stat  11  Geo.  1.  c.19.  s.  15.  **  Executor  or  administra- 
**  tor  of  tenant  for  life,  on  whose  death  any  lease  of  lands, 
*'  &c.  determined,  shall  in  an  action  on  tbe  case,  recover, 
^  from  the  under  tenant,  a  proportion  of  the  rent  reserved, 
^*  according  to  the  time  such  tenant  for  life  lived  of  the  last 
*<  year,  or  quarter  of  a  year,  or  other  time  in  which  the  Baid 
*•  rent  was  growing  due.*' 

Bv  the  common  law^  an  executor  or  administmtor  could 
not  have  an  action  of  account;  because  it  was  founded  on  a 
matter  in  the  privity  of  the  testator ;  but  now,  by  stat  13 
Edw.  1.  c.  33.,  **  An  executor  shall  have  an  action  of  account 
'*  upon  an  account  with  his  testator."   • 

By  2d  Edw.  3.  stat  5.  c.  5.  **  Executors  of  executors  shall 
^  have  actions  of  debts,  accounts,  and  of  goods  carried  away 
^  of  the  first  testators,  in  the  same  manner  as  the  first  testa- 
<*  tor  should  have  had." 

,  Administrators  derive  their  authority  to  bring  actions  from 
the  Stat.  31  Edw.  3.  c.  11.  which  provides,  that  "where  a 
"  man  dies  intestate,  the  ordinary  shall  depute  the  next  and 
*'  most  lojral  friends  (34)  to  administer  bis  goods,  which  de* 
*^  puties  may  brine  actions^to  demand  and  recover,  as  execu^ 
^  tor$,  the  debts  due  to  the  intestate." 

c  1ffoKtoa*8  case,  1  Ventr.  30.  f  Ptdgntve  y.  Windham,  Str.  212. 

o  WiiUamt  v.  Grey,  Lord  Raym.  40.       g  Bro.  Ezon.  120. 
c  Berwick  y.  Andrews,  Ld.  Raym.  973.    h  2  Intt.  404. 


(34)  A  subsequent  statute,  31  H.  8.  c.  5.  s.  3.,  in  case  of  intes- 
tacy or  executors  refusing  to  prove,  directs  the  ordinary  to  grant 
administration  to  the  widow  or  next  of  kin  ;  and  where  two  or  more 
stand  in  equal  degree,  to  accept  which  he  pleases. 
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An  administrator  cannot  have  an  action  for  a  breach  of 
.promise  of  marriage  to  the  intestate,  where  no  special  damage 
18  alledged^ 

2.  Executors  and  Administrators  must  join  in  bringing 
Actions. — ^It  is  a  general  rule,  that,  if  there  are  two  or  more 
executors,  and  one  proves  the  will,  they  must  all  join  in 
bringing  actions:  and  if  they  do  not  the  defendant  may  plead 
in  abatement,  that  there  are  other  executors  living  not  named^. 
In  this  plea  it  is  not  necessary  to  aver,  that  the  executors  not 
named  have  administered' ;  because  they  may  administer  at 
their  pleasure.  So  where  there  are  two  or  more  administra- 
tors, it  is  necessary  that  they  should  join  in  bringing  actions**. 

And  this  rule,  viz.  that  all  the  executors  shall  join,  holds 
even  where  some  of  them  refuse  before  the  ordinary";  be- 
cause the  refusing  executors  may  come  in  at  any  time^,  and 
administer,  notwithstanding  their  refusal,  either  during  the 
lives  of  their  co-executors  who  have  proved,  or  after  their 
death'. 

The  like  law  is,  where  some  of  the  executors  are  infants ; 
they  must  all  join,  and  they  may  all  appear  by  attorney; 
for  those  of  full  age  may  appoint  an  attorney  for  those  within 
age^.  So  where  there  are  two  executors,  one  of  full  age, 
and  the  other  within  age ;  and  the  executor  of  full  age  is 
appointed  administrator,  durante  minori  atate  of  the  other 
executor. 

A.  made  B.  and  C,  who  was  an  infant  under  seventeen, 
executors ;  B.  only  proved  the  will  and  brought  debt  as  exe- 
<;utor  against  defendant  (omitting  C.)  Plea  in  abatement^ 
that  C.  was  made  an  executor  with  B.,  and  is  yet  in  full  life, 
not  named',  &c.  Replication,  that  C.  was  of  the  a^e  of  one 
year,  that.  B.  proved  the  will,  and  had  administration  com- 
mitted durante  minori  atate,  and  that  C,  is  still  under  seven 
years  of  age.  On  demurrer,  judgment  for  defendant;  for, 
.although  by  the  administration  committed  durante  minori 
4etate  B.  hath  the  full  power  yet  JC.  ^he^infant,  being  execu- 
tor ought  to  be  named.  /^-,''^{.  /.'^ty-^<^y-^  >  ''^^^-O 

3.  Of  joining  several  Causes  in  one  Action  by  Executors 


i  Chamberlain  v.  Williamson,  2  M.  &  o  Bro.  Ekok.  117.    Fitz.  Abr-  Ezois. 

S.  408.  26. 

.k  Reg.  140.  b.  Bro.  Exon.  pi.  69.  Fiu.  p  21  £dw.  4. 23.  b.  24.a.  ieco|rulsed  hf 

Abr.  Exois .  pi.  4d.  Holt,  C  J .  in  Wankford  v.  Wankfor^ 

1  41  £.3. 22. a.  Salk.  307. 

m  Reg,  140.  b.  q  Foxiimt  v.  Tremain,  2  Saund^  212. 

R  Hensloe's  case,  9  Rep.  36.  b.  r  Smith  v.  Smith,  Yelv.  130.  1  Brovftl. 

W-S.C. 
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{8d).^-In  order  to  join  several  causes  in  one  action,  the  action 
must  be  brought  as  to  all  such  causes  in  the  same  right  {SO). 
Hence^  a  plaintiff  cannot  join,  in  the  same  action,  a  demand, 
as  executor  or  administrator,  with  another  demand,  which 
accrued  in  his  own  right  The  reason  is,  because  thefunds^ 
to  which  the  monev  and  costs,  when  recovered,  are  to  be 
applied,  or  out  of  which  the  costs  are  to  be  paid,  are  diifer- 
ent;  and  the  damages  and  costs  being  entire,  the  plaintiff 
cannot  distinguish  how  much  he  is  to  have  in  his  representa- 
tive character,  and  how  much  he  is  to  hold  as  nts  own. 
Hence,  it  was  holden  in  Rogers  v.  Cook,  Salk.  10.  that  a 
pount  on  an  indebUatuM  assumpsit  to  A.  as  administrator, 
could  not  be  joined  with  a  count  on  an  insimul  compuUusei 
in  his  own  name. 

It  is  frequently  difficult  to  decide  what  causes  of  action 
an  executor  may  join  when  suing  in  his  representative  cha^ 
racten  In  King  v.  Thom,  1  T.  R.  489.  BuUer,  J.  (adopting 
the  rule  laid  down  in  Bull  v.  Palmer,  2  Lev.  165.  and  Mason 
V.  Jackson,  SLev.  60.)  thought  that  the  solution  of  this 
question  depended  on  this,  viz.  Whether  the  sum  orgoods» 
when  recovered,  would  be  considered  as  assets  of  the  testa- 
tor; if  they  would,  then  the  plaintitl'  might  sue  in  his  repre- 
sentative character.  In  Cockerill  v.  Kynaston,  4  T.  R.  28L  * 
the  same  learned  judge  expressed  the  same  opinion;  which 
was  adopted  by  Lawrence  and  Le  Blanc,  Js.  in  Ord  v.  Fen- 
wick,  3  East,  110  :  and  in  Cowell  v.  Watts,  0  East,  405.  the 
court  of  K.  B.  agreed,  that  where  the  sum  jrecovered,  and 
costs,  must  be  applied  to  the  estate  of  the  testator  or  intes- 
tate, the  counts  might  be  joined ;  and  that  those  cases,  in 
which  the  rule  had  been  laid  down,  that  counts  might  be 
joined,  wherever  the  money  recovered  under  them  would  be 
assets,  aflbrded  the  best  guide  to  the  court  in  the  solution  of 
questions  of  this  kind.  The  same  rule  was  laid  down  in  Pow- 
ley  V.  Newton,  6  Taiint  453,  where  Cowell  v.  Watts  was 
recognised.  -  Upon  this  principle  it  was  holden',  that  a  count, 
upon  a  promise  to  the  plaintiff  as  administratrixi  for  goods 
sold  and  delivered  by  her  after  the  death  of  the  intestate,  might 

•  Cowell  T.  Watti,  6  East,  40ft. 


(35)  **  The  cases  oo  this  subject  are  somewhat  perplexed.'*  Ld« 
Blleuborougfa,  C.  J.  3  East,  1 10. 

(36)  In  Petri«  V.  Hapnay,  3  T.  R.  659*  Buller,  J.  said,  that  it 
was  the  constant  practice  to  join  in  th^  same  declaration  a  count 
for  voMnew  had  and  received  to  the  use  of  the  executor  as  $uchf  and 
a  count  ior  money  bad  and  received  to  the^se  of  the  testator. 
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be  joined  with  a  count,  npon  so  account  slated  witb  heft  <• 
adniiiistratrix,  of  monejr  owing  from  the  defendant  to  the 
plaintiff  88.  adnuniatntrix,  and  a  promise  to  pay  her  as  admi- 
nislnitrix.  In  Ord  v.  Fenwick,  3  East,  104.  on  writ  of  error 
after  verdict  and  judgment  in  C*  B.  it  was  resolved,  that  a 
count  for  money  paid  by  the  plaintiff  as  executrix  might  be 
joined  with  a  count  for  money  paid  by  the  testator;  because 
it  did  not  appear  but  that  the  executrix  might  have  been 
compelled  to  pay  the  money  upon  an  obliM^on  by  the  testa- 
tor as  surety  for  the  defendant,  to  repay  which  thefan;^  would 
raise  an  implied  promise  by  the  defendant  to  the  plaint^  as 
executrix  (37  )• 

It  must  be  observed,  that  if  executors  take  a  note  or  bond 
from  a  debtor  to  the  estate  of  their  testator,  the  executors 
must  declare  on  such  note  or  bond  in  their  own  names,  and 
M>t  in  their  character  as  executors ;  and  they  cannot  join  a 
count  on  such  note  or  bond,  with  counts  on  causes  of  ^action 
accruing  to  them  in  right  of  testator  (Sd). 

In  Betts  V.  Mitchell,  10  Mod.  315.  the  plaintiff  declared^ 
•upon  several  promises  made  to  his  testator,  and  also  on  a 
promissory  note  to  himself  as  executor;  ami  it  was  insisted, 
that  the  last  count  could  not  be  joined  with  the  former 
counts,  the  words,  **  as  executor,**  being  only  a  description 
of  the  plaintiff*8  person,  whereas  the  note  was  made  to  him 
and  transferable  oy  his  indorsement,  and  would  go  to  his 
administrator,  and  not  to  the  administrator  de  bonis  non;  and 
this  reasoning  was  adopted  by  the  court,  who  gave  judgment 
ibr  the  defendant,  on  demurrer  to  the  declaration.  So  where 
the  plaintiflsS  as  executors,  declared  in  the  debet  and  detinet, 
on  a  bond  given  to  their  testator,  and  also  on  a  bond  given  to 

t  Hotitt  cad  aaoOier  t.  Ld.  Arandel,  3  Bot.  k  Pul.  7. 


(37)  In  Henshall  r.  Roberts  and  another,  5  East,  154.  Lord  El- 
knboroagh,  C.  J.  seems  to  have  been  of  opinion,  that  a  count  on 
a  promise  to  pUnntiff,  asesecutor^  on  an  account  stated  with  plaii»» 
tin,  as  executor,  concerning  money  due  to  piamtifi^^  oi  executor^ 
could  not  be  joined  with  other  count*  oa  promises  made  to  the 
testator. 

(38)  But  in  King  v.  Thom,  1  T.  R.  487m  it  was  holden  by  Ash- 
hurst  and  BuUer,  Js.  that  a  count  against  die  defendant  as  acceptor 
of  a  bill  of  exchange  indorsed  bj  the  payee  to  the  plaintifls,  sur- 
viving executors  of  J.  S.  m  right  of  the  p/atNlf^  ai  ntrvioing  sre- 
ciUorj,;  might  be  joined  with  counts  for  money  had  and  received 
by. defendant  to  tlie  use  of  plointiiTs  as  executorsy.  and  wan 
count  stated  with  plaio.ti^ii  as  eaecutoif. 
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themflehFM  ai  eaMeutoiB ;  it  wii9  reaoWed  od  vpeddi  demunef 
to  tbe  declamtion^  that  the  two  ewt^es  of  ac^qa  cgiil4  not  be 
joined* 


y  III*  OfAelwm  against  Executors  and  Adminiilrators* 

1*  What  Actions  may  he  maintained  against  Executors.'^ 
It  is  a  general  rule*  that  an  action^  wherein  tbe  testator 
might  have  waged  his  law  (SO),  cannot  be  maintained 
against  hiQ  executors  or  administrators*.  Hence,  debt  on  a 
simple  contract,  as  on  a  promisscMry  note*,  will  not  Ke 
agamst  an  executor  or  admmistrator.  So  debt  does  not  lie 
against  an  executor^  or  administrator*  upon  an  award  made 
in  the  life-time  of  the  testator  or  intestate,  if  the  executot 
or  administrator  demurs  to  the  'declaration.  But  if  tbe  de- 
fendant pleads  in  bar  to  the  action,  and  a  Terdict  is  found 
dgainst  him,  he  cannot  take  advantage  of  it  afterwards, 
either  in  arrest  of  judgment  or  by  writ  of  error*.  No  incon- 
renience  results  frdbi  this  rule  of  law,  since  the  debt  ma^ 
be  recovered  in  an  action  of  assumpsit,  which  will  lie 
against  an  executor  or  administrator^,  notwithstanding  it  it 
in  fcMTO  an  action  of  trespass  on  the  case.  Neither  does  the 
maxim,  actio  personalis  moritur  cum  persona^  afford  any  ob* 
jection  to  the  bringing  this  action;  for  an  action  upon  a 

Sromise  upon  a  good  consideration,  without  specialty^  to 
o  a  thing,  is  not  more  annexed  to  the  person  tnan  a  cove- 
nant by  specialty  to  do  the  same  thing*  l^is  point  was  so* 
lemnly  determined  in  Norwood  y*  Rede,  Plovd*  181.,  and 
Plqchou^s  case^  "fi  Rep.  86.  b.,  where  actions  of  assumpsit 
were  brought  sgainst  executors  for  the  non-pay ment  of  mo^ 
ney  due  from  their  testators.  And  in  Carter  v;  Fosset,  Palm» 
329.  and  Cro.  Jac.  66S.  it  was  resolved,  on  error,  in  the  &- 

VtlWJttVr  %^ IIKIII UUI ,     saw    USSUIIIEIBlti   TwMtMnx    lie  OKIIIUOK    Bn  CXt^ 

cutor  for  the  breach  of  a.  collateral  promise  made  by  testa- 
tor. The  declarations  in,  I^orwood  v.  Rede,  and  pincbon's 
qase»  contained  averments^  that  tbe  defendants,  tbe  execu- 
tors^ bad  assets  to  pay  tbe  debts  of  the  testator;  but  i» 

^  firQ«  £91^011. 80.  i;  Bowycrv.  G«rland|Cio.B1^600c 

z  fiaoy  V.  RoMqsoU]^  1  ]to,  k  Pul.  «  Flowd.  18!^.  «. 

'   N.  R.  293.  b  ^Aev  ▼.  IiAWSon,  1  ter.  aO|. 
J  Hampton  t.  Bojw,  Cio.  Etti.  B&K 


"^ 


(S9)  Wager  of  law,  though  it  hss  fallen  iQtQ  disuaie^  is  not  iA>o- 
Ushed.    See  1  Bos.  &  Pul.  N.  R.  397. 
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Cottington  v.  Hulett,  Cro.  Eliz.  50.»  this  was  hoMen  UDne<^ 
cessary,  on  the  ground,  Uiat  want  of  assets  was  matter  of 
defence. 

Assumpsit  will  not  lie  against  an  executor*  for  a  l^cy 
payable  out  of  the  general  funds  of  the  testator,  although 
assets  be  averred  in  the  declaration ;  for  the  law  will  not, 
from  the  mere  circumstance  of  an  executor's  being  possessed 
of  assets,  imply  a  promise  by  him  to  pay  such  l^cy.  Qut 
an  action  may  be  maintained  by  the  legatee'  of  a  specific 
chattel,  against  an  executor,  after  bis  assent  to  the  bequest. 

An  acting  executor  having  once  i^eceived*,  and  fully  had 
under  his  control,  assets  of  the  testator  applicable  to  the 
payment  of  a  debt,  is  responsible  for  the  application  thereof 
to  that  purpose;  and  such  applicatiQn  having  been  disap- 
pointed by  the  misconduct  of  his  co-executor,  whom  be 
employed  to  make  the  payjgient  in  question,  he  is  liable  for 
the  consequences  of  such  misconduct,  as  much  as  if  the  mis* 
application  bad  been  made  by  any  other  agent  of  a  less  ac- 
credited and  inferior  description  (40). 

Where  a  sheriff  levies  money  under  a  fi.  fa.  and  dies,  an 
action  may  be  maintained  against  bis  executors  for  the  money 
so  ^eceivea^ 

Trover  will  not  lie  against  an  executor  for  a  conversion  by 
bis  testator*.  In  this  case,  the  maxim,  actio  personalis  wiort- 
tur  cum  persona  applies  (41). 

By  Stat  22  Gar.  2.  c.  3.  s.  4.  '<  No  action  shall  be  brought 
**  to  charge  any  executor  or  administrator  upon  any  special 
*'  promise,  to  answer  damages  out  of  bis  own  estate,  unless 

c  Deeks  y.  Stnitt,  5  T.  R.  690.  f  Peiklnson  v.  Gilfbid,  Cro.  Car.  639. 

d  Doe  T.  Guy,  3  But,  120.  g  Hombly  v.Trott,  Cowp.  371. 

e  CioiM  v.Smitli  aacl  another,  7  East, 

a4ts. 


(40)  By  the  old  law,  there  was  a  distinction  between  executors 
and  trustees.  It  was  laid  down  as  a  general  rule,  that  where  exe- 
cutors joined  in  a  receipt,  both  having  the  whole  power  over  the 
fund,  both  were  chargeable ;  where  trustees  joined,  each  not  hav- 
ing the  whole  power,  and  the  joining  being  necessary,  only  the 
person  receiving  the  money  was  chargeable  ;  but  the  rule  as  to  exe- 
cutors has  been  in  some  degree  relaxed.  See  the  opi  nion  of  Eldon , 
C.  in  Chambers  v.  Minchin,  7  Ves.  jan,  197,  8. 

.  (41)  It  is  extremely  difficult  to  collect  from  the  cases  on  thia 
subject  any  general*  rules  with  respect  to  the  application  of  this 
maxim.  See,  however,  Serjeant  Williams's  note  (I)  to  the  case  of 
Wheatly  v.  Lane,  1  Sauud.  «l6. 


EXECUTOR.  T73 

**  the  agfeement  upon  which  such  action  shall  be  brought, 
**  or  some  memorandum  or  note  thereof  shall  be  in  writing* 
"  and  signed  by  the  party  to  be  charged  therewith,  or  some 
**  other  person  thereunto  by  him  lawfully  authorised." 

At  the  common  law,  an  executor  or  administrator  could 
not  have  been  charged  on  any  special  promise  to  answer  da« 
mages  out  of  bis  own  estate,  unless  such  promise  had  been 
made  on  a  sufficient  consideration.  The  statute  has  not 
made  any  alteration  in  this  respect  The  promise,  though 
in  writing,  still  requires  a  sufficient  consideration  to  support 
it''.  And'  the  consideration  as  well  as  the  promise  must  be 
expressed  in  the  written  memorandum  or  note. 

3.  What  causes  of  Action  may  be  joined  against  Executors, 
—Several  demands,  some  of  which  accrue  from  the  de- 
fendant in  his  own  right,  and  others  in  right  of  another, 
ought  not  to  be  joined  in  the  same  action ;  because  such 
demands  require  different  pleas  and  different  judgments. 
Hence,  if  a  declaration  against  an  executor  or  administrator 
contains  counts,  which  chaise  ^im  in  his  representative  cha- 
racter, and  counts,  which  charge  him  in  his  own  right,  such 
declaration  will  be  bad,  for  misjoinder  of  cause  of  action, 
either  on  general  demurrer^,  or  in  arrest  of  judgment,  or  on 
writof  erron 

The  four  first  counts  in  the  declaration  were  on  promises 
made  by  the  intestate* ;  the  fifth  stated,  thzt  after  the  death 
of  the  intestate^  the  defendant,  as  administratrix,  was  in- 
debted to  the  plaintiff  for  money,  by  the  defendant,  as  such 
administratrix,  had  and  received  to  the  use  of  the  plaintiff. 
On  special  demurrer,  assigning  for  cause,  that  the  two 
causes  of  action,  the  one  from  the  intestate,  and  the  other 
from  the  administratrix,  could  not  be  joined ;  the  court 
were  clearly  of  opinion  that  they  could  not ;  because  the 
last  count  stated  a  cause  of  action  after  the  intestate's  death, 
which  would  exclude  one  of  the  pleas  that  might  be  pleaded 
to  the  other  counts,  and  would  warrant  »  different  judgment. 
So,  counts  on  promises  by  the  testator,  cannot  be  joined  with 
counts  for  money  had  and  received  by  the  defendant  as  exe- 
cutor", or  for  money  lent  to  defendant  as  executor'*,  or  on 
account 'Stated  of  money  due  fro 'n  defendant  as  executor^  ^  < 
because  the  former  chai)|^e  the  defendant  in  right  of  the  tea* 
tor,  whereas  the  latter  charge  him  in  his  own  right 

h  Rann  v.  Hughes,  7  T.  R.  350.  n.  m  Brlgdcn  v.Tarka,  2  Boi.  ft  Pul.  424 
i  Wain  v.  Warlten,5  Kast,  10.  But  see        and  Hose  ▼.  Bowler,  1  H.  Bl.  108. 

Goodman  ▼.  Cbaie,  1  B.  &  A.  297.  n  1  H.  fil.  108. 

k  Brigden  ▼.  Parks,  2  Bos.  &  Full.  424.  o  Ibid. 
1  Jennings  v.  Mewmaii|  4  T.  R.  347. 

VOL,  11.  H 
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But  where  an  action  was  brought  against  an  adininiatra- 
trix',  and  the  three  first  counts  of  tl^  declaratiou  were  on 
promises  by  the  intestate^  and  the  last  was  on  an  account 
stated  between  plaintiff  and  defendant*  as  administ^ratrix,  of 
money  owm^  from  the  intestate,  and  in  consideration  of  the 
intestate  beipg  found  indebted,  a  promise  by  defendant^  as 
administratrix^  to  pay;  the  court  were  of  opinion  that  there 
was  not  any  misjoinder  of  action,  that  the  defendant  was. 
charged  as  administratrix  in  all  the  counts,  and  that  this  was 
the  common  mode  of  declaring,  to  save  the  statute  of  Unxita* 
tions. 

A  promise  made  upon  good  consideration  by  a  testator, 
that  his  executor  shall  pay » is  a  auQicient  consideration  for  an 
action  in  assumpsit  against  the  executor^.  And  in  such  actional 
it  is  neither  necessary'  to  aver  assets  (the  want  of  assets  being 
matter  of  defence] ;  nor  a  promise  by  the  executor.  On  a 
count  averring  an  account  stated  by  the  defendant  of  monies 
due  from  him  as  executpr  the  judgment  shall  be  de  bonis  tes*' 
tatoris.  It  may,  therefore,  be  joio^*  with  counts  on  promises 
of  the  testator. 

To  a  count  in  covenant,  charging  the  defendants,  as  exe«. 
cutoM,  for  breaches  of  covenant  by  their  testator  as  lessee^, 
who  had  covenanted  for  himself,  his  executors,  and  assigns, 
may  be  joined  another  count,  charging  them,  that  after  the 
testator*s  death,  and  their  proving  the  will,  and  during  the; 
term,  the  demised  premises  came  by  assignment  to  one  D.  A,, 
against  whom  breaches  were  alleged ;  and  concluding,  that, 
so  neither  ibe  testator,  nor  the  defendants  after  his  deaths' 
nor  lS»  A.  since  the  assignment  to  him,  had  kept  the  said  co« 
veoant,  but  had  broken  the  same. 

3.  What  Executors  are  to  be  made  Defendants.-^It  hsA 
been  observed,  that  in  actions  brought  Ay  executors,  it  is 
necessary,  that  where  there  are  two  or  more,  they  should 
all  join,  whether  they  administer  or  not,  if  one  of  them  has 
proved  the  will.  But  this  is  not  necessary  when  actions  are 
brought  against  thefti'*;  for  the  mere  circumstance  of  a 
person  being  named  executor  does  not  compel  the  plaintiff 
to  make  him  a  defendant,  unless  he  has  administered. 
Hence"^,  where  executors,  defendants^  plead  in  abatement, 
that  there  are  other  executors  not  named,  they  must  add, 
that  the  evccutors  not  named  have  administered ;  for  the 
plaintiff  is  bound  to  take  notice  of  such  executors  only  as 

p  Secar  v.  Atkinson,  1  H.  Bl.  102.  •  S.  C. 

q  Powell  V.  Graham,  7  Taunt.  580.  t  Wilson  v.  Wiggf,  10  East,  313. 

r  S.  C.  per  3  Js.  Burrough,  J.  dissenti-  u  Bro.Exon.  pi.  09. 

ente.  x  Swallow  v.fimbetson,  1  Lev.  161. 
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kaTe  administered.  Although  executors  cannot  sever  in  de^ 
claring«  yet  they  may  in  pleading.  Hence,  although  infant 
executors  may  sue  by  attorney  with  executors  of  full  age^^, 
because  those  of  full  age  may  appoint  an  attorney  for  those 
vritbin  age,  yet  they  must  defend  by  guardian.  If  any  of 
the  executors  die*,  actions  must  be  brought,  not  against  the 
surviving  executors  and  executors  of  deceased  executors,  but 
against  surviving  executors  only. 

If  there  are  two  or  more  administrators,  they  must  all  be 
made  defendants**  An  executor  de  son  tort  must  be  declared 
against  as  a  rightful  executor^* 


IX.  Of  ike  PUadingB,  and  herein  of  the  Right  of  Re- 
tainer-^^Evidence — Costs — Judgment. 

An  executor  may  plead  the  same  plea  in  bar^,  that  his 
testatOT  might  have  pleaded;  as,  id  an  action  of  assumpsit 
be  may  pl^,  that  bis  testator  did  not  undertake  or  pro- 
mise; Off  in  covenant,  or  debt  on  bond,  that  it  is  not  the 
deed  of  the  testator.  So  an  executor  may  plead  in  bar,  that 
be  hsB  fully  administered  all  the  goods  and  chattels  which 
were  of  the  deceased  at  the  time  of  his  death.  This  plea  is 
termed  a  plea  of  plene  administratit.  In  like  manner  an  exe- 
cutor may  plead  an  outstanding  debt,  as  a  judgment,  in 
which  plea  it  is  not  necessary  for  the  executor  to  aver  that 
tlie  juagment  was  had  for  a  true  and  just  debt';  for  this 
shall  be  presumed.  So  where  an  executor  pleaded^  that  his 
testator  entered  into  a  bond  conditioned  for  the  payment  of 
a  sum  of  money  at  a  day  past,  beyond  which  he  had  not. 
assets;  it  was  holden  sufficient,  although  it  was  not  averred 
that  the  bond  was  entered  into  for  a  true  and  just  debt;  for 
it  shall  be  intended  that  it  was.  And  the  same  intendment 
shall  be  made,  where  an  executor  or  administrator  pleads  a 
bond  debt  due  to  himself  and  retainer'. 

The  ancient  way  of  pleading  an  outstanding  bond  was  to 
set  forth  the  bond  only ;  but  the  modern  way  is  to  set  forth' 
the  conditfon  also. 

y  Fnicobahfi  v.  Kinaiton,  Str.  7S3.  c  Com.  Big:.  Pleader,  (2  D.  8.) 

z  4  LeoD.  193.  Bio.  luiots.  99.  Fits,  d  1  Lcv.2CK). 

Abr.  £xor.  22.  e  Lakey.Kaw,CaTth.S. 

a  Keg.  140.  a.  b.  f  Picaid  ▼.  Blown,  6  T.  R.  550. 
b  Alexander  v.  Lane,  Yelr.  137. 
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When  the  .day  of  payment^,  mentioned  in  the  condition 
of  the  bond,  is  past  in  the  life-time  of  the  testator,  the 
penalty  is  the  legal  debt;  and  although  an  executor*  in 
pleading  it  as  an  outstanding  debt,  sets  forth  the  condition  of 
the  bond,  yet  that  will  not  deprive  him  of  the  advantage  of 
covering  the  assets  to  the  amount  of  the  penalnr.  But  when 
the  day  of  pnyment  is  not  arrived  at  the  death  of  the  testa- 
tor, if  the  executor  sets  forth  the  condition,  the  assets  can 
be  recovered  only  to  the  amount  of  the  sum  mentioned  in 
the  condition;  for  the  force  of  the  bond  is  suspended  until 
the  condition  is  broken. 

To  an  action  of  debt  on  bond  for  300/.^  against  defendant, 
as  executor,  he  pleaded  that  the  testator  was  bound  in  a 
statute  for  the  same  sum,  and  that  he  had  assets  to  the 
amount  of  80(,  only,  to  satisfy  that  statu|:e,  which  remained 
yet  in  force  aqd  not  p«id.  On  demurrer,  it  was  objected* 
that  it  was  not  averred  in  the  plea,  that  the  statute  was  maife 
for  debt,  and  that  the  debt  was  not  satisfied:  for  if  it  were 
for  the  performance  of  covenants,  it  was  not  reasonable  that 
it  shoula  be  a  bar  to  debt  pn  a  bond  already  due,  when,  per- 
haps, the  covenants  would  never  be  broken  (42),  in  which 
case  there  would  not  be  any  cause  of  suit  or  extent  thereon. 
But  the  court  resolved,  that  the  plea  was  good;  for,  as  it 
was  averred  that  the  statute  was  in  force,  and  the  monqr 
not  paid,  it  was  good  enough  prima  facie;  and  it  should  be 
intended  to  be  made  for  a  just  debt,  until  the  contrary  was 
shown. 

An  executor*  mav  plead  an  outstanding  judgment  reco* 
vered  in  an  action  of  debt  on  a  Simple  contract  against  the 
executor,  although  the  executor  might  have  reversed  such 
judgment,  since  debt  cannot  be  maintained  against  an  exe-^ 
cutor  on  a  simple  contract. 

If  an  action  be  brought  against  several  administrators^, 
they  may  plead  an  butstanding  judgment  recovered  against 
one  of  the  defendants;  for  a  recovery  against  one  adminis- 
trator shall  bind  him  and  his  companions. 

After  the  con^mencemeqt  of  an  action,  an  executor  can- 

((  Bank  of  Eog^nd  y  Maxrict,  Str.  1)  Philips  y.  £c)ia|d,  Cra.  Jac.  8. 
1028.  Hardw.  C  J.  dcliveriug  the  i  Palmer  v.  Lawson,  1  Lev.  200. 
opiniou  of  Uie  tfouit.  k  Further  v.  Further,  Cro.  Elis.  (47 1 .) 


(49)  It  was  agreed  by  Fenner,  tiawdjr,  and  YelvertOD»Oustieai» 
that  a  statute  for  |>eribfniance  of  covenants  was  pot  a  biir  in  d«?bt 
ou  bond,  if  none  of  the  covenants  were  brokent 
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hot  pay  another  creditor  before  such  other  creditor  has  re- 
covered iudgment,  but  the  executor  m&y  confess  a  judgment 
for  the  damages  laid  in  the  declaratioiTy  without  ascertain- 
ing those  damages  by  writ  of  enquiry,  provided  they  do  net 
exceed  the  re^  debt  If  they  do,  the  plaintiif  may  reply 
that  such  judgment  was  not  for  a  true  and  just  debt 

An  executor  may  confess  a  judgment  to  a  creditor  in  equal 
deforce  with  the  plaintiff,  pending  the  action,  and  plead  it 
in  bar".  But  if  a  plea  of  judgment  recovered  on  a  simple 
contract,  be  pleaded  by  an  executor  to  a  debt  on  bond,  it 
must  be  averred,  that  such  recovery  was  had  before  notice 
of  the  bond  debt*. 

An  executor  may  plead,  puis  darrein  continuance,  unre- 
versed judgments  on  simple  contract  debts  of  the  testator, 
recoveied  against  the  executor  in  suits  commenced  since  he 
pleaded  the  general  issue  in  bar  in  the  principal  case ;  and 
though  he  might  hav6  demurred  to  such  actions,  he  is  not 
bound  so  to  do^ 

Where  jud^ent  was  given  against  A.  in  the  Common 
Pleas,  who  afterwards  entered  into  a  statute  and  died ;  and 
his  administrator  brought  error  on  the  judgment,  and,  pend 
ing  that  suit,  paid  the  statute,  and  afterwards  the  judgment 
was  affirmed;  upon  a  set  fa.  to  have  execution  thereon,  the 
administrator  pleaded  payment  of  the  statute,  beyond  which 
he  had  not  assets.  It  was  adjudged  a  good  plea,  because,  at 
the  time  of  the  execution  of  the  statute,  the  administrator 
could  not  plead  the  iudgment  in  C.  P.,  because  it  was  doubt- 
ful whether  it  would  be  affirmed  or  not'. 

To  a  plea  of  an  outstanding  judgment,  the  plaintiff  may 
repiv,  that  the  judgment  was  obtained  by  fraud  and  covin. 
And  in  a  case  where  an  executor,  defendant,  pleaded  two 
outstanding  judgments,  *to  each  of  which  the  plaintiff  re* 
plied  fraud,  and  traversed  that  the  debts  recovered  were  due 
TOT  just  debts^:  the  replication  was  holden  ^ood  on  special 
demurrer,  the  court  observing,  that  the  plamtiff  might  tra- 
verse the  special  matter,  or  rely  on  the  fraud  generally  at  his 
election  (43). 

1   'WiriQST-DanTen,  1  P.  Wmi.SSS.  n  Sawjer  t.  llerctr,  1  T.  R.  680. 

10  Mod.  496. 3  F.  Wmt.  401.  o  Prinoe  ▼.  Nicholsofi,  6  Tvut.  66S. 

m  Waiing  v.  DukTOB,  1  P.  Won.  SS5.  p  R«de  ▼.  Bcreloeke,  Yelr.  29. 

fUsaicB  T.  Bank  of  EogUnd,  Ca.  q  TVitfaewy  t.  AcUand,  2  Saund.  49. 

Temp.Tidb.  236. 8.  P. 


(43)  Saandeis  observei,  thai  this  is  an  anomalout  case,  and 
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A  judgment  confessed  by  an  executrix  to  a  creditor  of 
the  testator,  as  well  for  his  own  debt  as  in  trust  for  the  debts 
of  many  of  the  creditors,  cannot  be  pleaded  in  bar  to  an 
action  brought  against  her  by  another  creditor  of  the  tes- 
tatoi*. 

Where  the  statute  of  limitations*  is  pleaded  to  an  action 
brought  by  an  executor  on  a  promise  made  to  his  testator, 
the  six  years  are  computed  from  the  time  when  the  action 
first  accrued  to  the  testator,  and  not  from  the  time  of  proving 
the  will. 

But  where  money  belonging  to  the  estate  of  an  intestate 
is  received  by  A.*  after  the  death  of  the  intestate,  and  more 
than  six  years  afterwards  B.  takes  out  an  administration,  it 
seems  that  the  time  of  limitation  must  be  computed  from 
the  day  on  which  the  letters  of  administration  were  granted 
(44);  and,  consequently,  if  B.,  within  six  years  from  that 
day,  brings  an  action  for  money  had  and  received  against  A., 
the  statute  of  limitations  will  not  operate  as  a  bar  (45). 

t  Tolputt  V.  WeUf,  1  M.  ft  S.  396.  8kinn.  555.  S.  G.    See  the  lecoid^ 

B   Hickman  v.  Walker,  Willes,,  27.  4  Mod.  372. 

t  Cuny  V.  Stephenson,    Carth.    335. 


^# 


ft^inst  the  rules  of  liiw,  which  condemn  double  pleading,  but  ad« 
mitg  that  it  has  been  allowed  in  tliis  particular  case  several  tiioesb 
and  cites  Turner^s  case,  8  Rep,  132,  3.  and  Tresham*s  case,  9  Rep. 
108,  So  Serjeant  Williams,  in  1  Saund.  337.  b.  n.  (2).  ««  This 
is  an  anomalous  case,  in  which  the  plaintiiF  is  permitted  to  reply 
to  every  judgment,  or  some  of  theai*  withoat  being  goilty  of 
duplicity,  omitting  the  rest;  but  ike  hetier  way  seems  io  be  i^ 
answer  such  judgment  only  as  ike  plaintiff'  knows  to  he  obtained  by 
Jraud,^* 

(44)  **  For  before  adtninistrntion  granted,  there  was  not  any  pei^ 
sou  who  could  claim  it,  and  the  statute  begins  to  operate  only  fmaa 
the  time  a  right  to  demand  the  thing  iu  question  vests  in  some  per- 
son/*   Per  UwilUm,  4  Bac.  Abr.  479. 

(45)  I  have  stated  this  position  with  an  »!  videtuVf  beeaute  the 
principal  question  in  Curry  v.  Stephenson,  and  on  which  alone  the 
decision  of  the  court  was  pronounced,  was,  whether  the  planitiff 
ought  not  to  have  concluded  his  replication  with  a  yerification,  in- 
stead of  concluding  to  the  contrary.  The  opinion  on  the  statute 
of  limitations,  as  stated  in  the  text,  was,  according  to  Carthew,  ex<« 
pressed  by  Holt,  C.  J.  who  relied  on  Stand ford^s  case,  cited  in  Saf- 
fin*s  case,  Cro.  Jac.  (>0,  6i.  aud  5  Rep.  123«  where  a  similar  ques« 
tion  was  decided  on  the  statute  of  fines.  It  may  be  observed,  that 
the  same  question  upon  the  statute  of  limitations  arose  and  was  ar- 
gued in  Nunn  v.  Wilsmoret  8  T.  R.  52U.  but  the  circumstances 
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As  to  the  proper  mode  in  whfch  an  executor  of  an  exe* 
cutor  should  rrame  his  plea,  the  following  case  deserves  at- 
tention: 

Plaintiff,  assignee  of  lessee  for  years,  sued  the  defendant 
as  executor  of  B.,  executor  of  A.,  the  lessor  in  covenant  upon 
the  original  indenture  of  lease,  for  a  breach  of  the  covenant 
for  quiet  enjoyment  of  A.",  and  since  his  decease  bv  defen- 
dant Defendant  pleaded,  that  he  had  fully  administered 
all  the  goods  of  A.,  the  first  testator.  On  demurrer,  it  was 
holden,  that  the  plea  was  bad,  inasmuch  as  it  only  gave  an 
answer  to  one  part  of  a  case  which  pointed  at  two  kinds  of 
misapplication  of  those  funds  which  were  liable  to  the  plain- 
tiflTs  demand.  Le  Blanc,  J.  observed,  that  the  defendant 
tnight  discharge  himself  in  two  ways;  either  by  shewing  that 
the  first  executor  fully  administered  all  the  goods  and  chat- 
tels of  A.  which  came  to  his  hands,  and  that  the  ^efendant^ 
8iitc6  the  death  of  the  first  executor,  has  duly  administered 
all  that  be  has  received  of  A.'s  assets;  or  he  might  shew  that 
he  has  received  no  assets  of  the  first  executor.  But,  as  the 
plea  now  stands,  he  leaves  unanswered  eveiy  thing  respecting 
the  assets  of  the  first  testator  which  came  to  the  hands  of  his 
executor,  and  merely  answers  as  to  his  own  application. 
Bayley^  J.  added,  that  the  plaintiiS^was  entitled  to  recover  bis 
debt  in  either  of  two  events;  if  the  defendant  had  received 
assets  of  the  original  testator,  and  had  not  properly  applied 
ttiem;  or  if  the  defendant  had  received  assets  of  the  first  exe- 
cutor, and  the  first  executor  had  received  assets  of  his  testar 
tor,  and  h^d  not  duly  applied  them.  The  defendant  has  only 
answered  as  to  one  of  those  events;  but  the  plaintiff  may  tie 
entitli^  to  satisfaction  out  of  both  funds;  and,  therefore,  he 
is  entitled  to  have  the  issue  so  framed  that  if  any  thin?  be 
forthcoming  to  him  oat  of  either  fund,  he  muy  be  able  to 
avail  himself  of  it 

See  further  as  to  pleadin^^  the  statute  of  limitations,  and 
statute  of  set-off,  by  and  against  executocs,  ante,  tit  Assuitip- 
sit,  and  tit  Debt 

Of  ike  Right  of  Retainer. — A  lawful  executor  or  admi- 
iii8trator%  when  sued  by  a  creditor  of  the  deceased,  may 

M  WellB  Y.  FydeU,  10  East,  315.  z  1  Keb.  285.    8  Vent.  180.  Stj.  337. 

Vaughan  v.  Brown,  poit.  p.  781. 


x^ 


of  that  case  rendered  it  unnecessary  for  the  <ODrt  to  decide  it ; 
the  position  in  the  text,  therefore,  stands  on  the  ringle  authority  of 
Chief  Jusdce  Holt 
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claim  a  right  of  retaining  the  assets  in  satisfaction  of  a  debt 
due  to  himself,  provided  such  debt  is  equal  or  superior  in 
degree  to  that  claimed  by  the  creditor  (46). 

Where  an  action  is  brought  against  a  defendant  as  executor 
{yrWich  is  the  case,  as  well  where  the  defendant  is  charged 
as  rightful  executor,  as  when  he  is  charged  as  executor  de 
son  tortf)  and  he  claims  to  retain  as  executor  or  administra- 
tor, be  ought  to  set  forth  the  letters  testamentary'',  or  the 
letters  of  administration*,  in  order  that  it  may  appear  to  the 
court,  that  he  i6  such  a  person  as  is  entitled  to  retain;  for  an 
executor  dt  son  tort  is  not  so  entitled\ 

But  where  the  plaintiff  sues  the  defendant  as  administrator^ 
and  he  claims  to  retain  as  administrator,  it  is  not  necessary 
that  the  letters  of  administration  should  be  set  forth,  because 
the  plaintiff,  by  his  declaration,  admits  him  to  be  lawful 
admmistratoi^ 

An  executor  de  son  tort  cannot  retain  for  his  own  debt, 
although  of  a  superior  nature;  neither  will  the  consent  of 
the  rightful  administrator  to  the  retainer  given,  afteraction 
brought  by  creditor,  alter  the  case';  nor  can  such  executor 
avail  himself  of  a  delivery  over  of  the  effects  of  the  deceased 
to  the  rightful  administrator  afteraction  brought,  and  before 
plea  pleaded,  so  as  to  defeat  the  action  of  a  creditor  (47). 


y  Atkinson  v.  Rawson,  1  Mod.  203. 

I  Cftyerly  v.  Ellison,  T.  Jc-nes,  83. 

•a  CoulUr's  case,  5  Kep.  30.  Yelr.  138. 


b  Picflrd  V.  Brown,  ST.  R.  560. 

e  Vemon  v.  Curtis,  t  H.  BL 18. 3  T.  R. 
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(46)  In  RoclceHy  r.  Godolphin,  2  Show.  403.  and  T.  Rajm* 
483.  the  court  incfrned  to  think,  that  an  administrator  might  plead 
to  an  action  of  debt  on  bond,  a  retainer  in  satisfaction  of  a  bond 
conditioned /or  the  payment  of  mone}^  to  trustees  for  the  use  of  the 
administrator^ 

(47)  "  When  trover  is  brought  by  a  rightful  executor  or  adndnis' 
iraior  against  an  executor  d^  son  tort,  he  cannot  plead  payment  of 
debts,  &c.  to  the  value,  or  that  he  has  given  the  goods,  ire.  in  satis- 
faction of  the  debts,  because  no  person  ought  to'  obtrude  himself 
upon  the  office  of  another;  nevertheless,  upon  the  general  issue 
pleaded,  such  payments  shall  be  recouped  in  damages.''  Per  Holt, 
C.  J.  Carth.  104.  So  per  BuUer*  J.  2  T.  R.  100.  "  If  an  action 
be  brought  by  a  rightful  administrator 9  against  an  executor  deson 
tort,  whatever  may  nave  been  disposed  of  in  a  course  of  administra* 
tion,  as  by  paying  debts,  &c.  shall  be  allowed  him  in  damages.** 
*'  But  in  an  action  b^'a  creditor  a||;ainst  an  executor  de  son  tort^ 
the  defendant  may  plead  plene  admmistravit,  and  give  in  evidence 


Mm 
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.  In  debt  upon  bond  against  the  defendant  at  executor',  lie 
pleaded  a  judgment  which  he  had  recovered  against  tbede* 
ceased,  and  so  justified  by  way  of  retainer.  Replication, 
that  the  defendant  was  executor  de  son  tort.  Rejoinder,  that 
after  the  last  continuance,  the  defendant  had  obtained  letters 
of  administration.  On  demurrer,  it  was  objected,  that  the 
rejoinder  was  a  departure  from  the  plea.  But  the  court  held 
that  it  was  well  enough ;  becai^se  the  plea  did  not  expressly 
adroit,  that  defendant  bad  proved  the  will,  but  only  admitted 
the  defendant's  executorship  according  to  the  declaration. 
By  the  replication  it  appeared,  that  the  defendant  was  not 
charged  as  a  rightful  but  as  wrongful  executor,  which  could 
pot  appear  on  the  declaration,  the  method  of  declaring 
against  both  of  them  being  the  same.  And  the  rejoinder  set 
forth  a  matter,  which  made  the  acting  as  unlawful  executor 
justifiable ;  for  the  subsequent  administration  related  to  the 
death  of  the  intestate,  and  purged  the  precedent  wrongful 
executorship,  so  as  to  give  the  defendant  the  benefit  of  re- 
taining. 

Evidence. — In  all  questions  respecting  per^ona//v  the  pro- 
bate or  letters  of  administration,  with  the  will  annexed,  are 
the  only  legal  evidence  of  the  will. 

Trespass  for  taking  goods«.  On  not  guilty,  the  defendant 
admitted  that  the  goods  had  been  in  the  possession  of  the 
plaintiff,  but  insisted  that  he,  the  defendant,  had  a  property 
in  them  as  executor  of  L  S«  and  produced  the  original  will, 

d  Vaughan  v.  Brown,  Str.  1106.  Andr.    e  Coe  y.  Westernbam,  Norfolk  Suxnm. 
328.  7  Mod.  274<    Leaches  ed.  aiMl        Abs.  1725.  Segt  Leeds'  Md. 
MSS. 


the  payment  of  just  debts ;  but  he  cannot  retain  a  just  debt  to  hiin<- 
•elf."     Per  Holt,  C.  J.  Carth.  104* 

.  It  is  laid  down  in  Btill.  N.  P.  48.  *'  that  if,  in  trover^  by  a  riglit- 
fal  administrator,  it  should  appear,  that  the  payments  made  by  the 
executor  de  soti  tort  amount  to  the  full  ytdue  of  the  assets,  the 
plaintiff  shall  be  nonsuited  ;  but  in  trespass  it  shall  go  in  mitiga* 
tioD  of  damages  only.'*  This  position  is  founded^  as  it  seems,  on 
an  expression  in  19  Mod.  473.  ascribed  to  Holt,  C.  J. ;  but  as  Lord 
Ellenborougb,  in  Mountford  v.  Gibson,  4  East.  443.»  justly  re- 
marked,  it  is  directly  contrary  to  the  opinion  of  Holt,  C.  J.  in 
Whitehall  y.  Scjuire,  Cartb.  104.  The  acknowledged  accuracfy  of 
Carthew*s  Reports  may  induce  a  suspicion  that  the  reporter  in 
19  Mod.  was  mistaken ;  more  especially  as  in  p.  473*  of  that  report. 
Holt  is  made  to  contradict  what  he  had  asserted  in  p.  471.  Indeed 
there  does  not/ippear  any  reasonable  ground  of  distinction  between 
the  actions  of  trespass  and  trover,  as  to  this  point. 
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by  Wbieb  he  w'as  tlppointed  ex^utor.    Biit,  ^er  Raymond^ 
C.  J.  '*  I  cannot  &!lo^  the  otiginal  will  to  be  evidence  to 

Srove  a  property  in  an  executor;  the  probate  must  be  pro^ 
itcei;  for,  perhaps,  the  ecclesiastical  court  will  not  allow 
thrs  to  be  the  testator's  will.  Besides,  until  probate,  a  man 
dies  intestate  ;  and,  if  the  executor  dies  before  probate,  his 
executor  shall  not  be  executor  to  the  first  testator." 

Where  a  probate  of  a  will  is  lost,  the  ecclesiastical  court 
never  grants  a  second  probate,  but  they  will  exemplify  the 
first,  aind  such  exemplifications  are  admissible  in  evidence'* 

So  after  notice  to  defendant's  executors  to  produce  pro- 
bate and  refusal,  it  has  been  bold^i*,  that  an  instrument^ 
produced  by  the  officer  of  the  ecclesiastical  court  purport- 
ing to  be  the  will  of  the  defendant's  testator  and  indorsed 
by  the  officer,  as  being  the  instrument  whereof  probate  had 
been  granted  to  the  defendant,  and  that  they  had  sworn  to 
the  value  of  the  effects,  is  admissible  in  evidence  in  an  ac* 
tion  against  defendant  for  money  had  and  received  by  their 
testator. 

A  retainer  may  be  given  in  evidence  on  plene  administra- 
vit^  ;  but  debts  of  a  higher  nature  subsisting  cannot^ 

In  an  action  at  the  suit  of  an  executor,  if  tlie  estate  of 
the  testator  is  insolvent,  a  person  who  has  an  unsatisfied  de- 
mand upon  such  estate,  is  not  a  competent  witness  for  the 
plaintiff'^ 

Upon  plene  administravit  et  issint  Hens  inter  matn^,  if  it 
be  proved,  that  executor  bath  goods  in  his  bands,  which 
were  the  testator's,  he  may  give  in  evidence,  that  he  bath 
paid  to  that  value  of  his  own  money,  and  need  not  plead  it 
specially. 

In  case  against  executor,  upon  plene  administratit^,  the 
plaintiff^  must  prove  his  debt,  otherwise  he  shall  recover  but 
id.  damages,  though  there  be  assets ;  for  the  plea  admitstlte 
debt,  but  not  the  amount 

Judgment. — On  a  plea  of  plene  admimstravit  generally, 
by  an  executor^  the  plaintiff^  may  immediately  take  judg- 
ment of  assets  q^ando  aeciderint  (46).    lU  debt  or  scire  fa-' 

f  Per  cur.  in  Shepherd  v.  Shorthose,  k  Craig  y.  CundeU,  1  Camp.  N.P.C. 

Sfr.niS.  381. 

g  Gorton  v.  Dysoto,  1  BkMeili)  &  Blag-  1  1  Inst.  283.  a. 

han,ftl9.  m  Per  Holt,  C.  J.  SheUey's  case,  Salk. 
fa  Plttin«r  y.  Marcfaa&t,  8  But.  ISSO.  SSO. 

i  BuU.  N.  P.  141.  n  NoeU  y.  Nebon,  2  Sannd.  226. 


(48)  See  th^form  of  this  judgment  in  2  Saund.  2l6,  217. 
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cta^on  thiR  judgmenty  evidence  of  such  assets  only  as  have 
come  to  the  executor's  bands  since  the  judgment  will  be 
receive<l*». 

Judg  iu^nt  against  an^executor,  in  covenant  broken  by  him* 
self,  shall  be  de  bonis  testatoris;  for  it  is  the  testator's  cove* 
nant  which  binds  the  executor  as  representing  him ;  and 
therefore  he  must  be  sudd  by  tj^t  name'. 

In  like  manner  upon  an  obligation  made  by  testator  for 
the  performance  of  covenants^  judgment  in  debt  on  the  bond 
for  a  breach  of  covenant  by  executor,  shall  be  de  bonis  testa-' 
toris% 

#       •  »  •  ■ 

So  in  debt  against  an  executor  ona  bond  made  by  testatoK, 
if  tliedefendant  ple^d  non  est  faetum^  and  it*  k  fbiHid  ligainst 
him,  judgment  shall  be  for  the  debt  and  damages  de  bonis 
testatoris ;  for  the  executor  cannot  know  whether  it  be  the 
deed  of  the  testator  or  not* 

In  debt  on  bond  against  an  executor,  if  the  defbndiHft 

flead  '•  fully  administerfed,**  and  any  assets  are  found  in  his 
ands,  although  they  be  not  to  the  value  of  the  debt,  yet 
the  plaintifl*  shall  have  judgrhent  fbf  his  whole  d(ibt  debtMt^ 
testatoris*  (49). 

In  debt  against  two  executors*,  if  they  plead  severally  by 
several  attornies  "  fully  administered,**  and  the  jury  find 
that  the  one  has  assets  and'the  other  hii!s  not,  the  judgitient 
shall  be  against  hioi  only  vtfho  is  found  to  hate  assets,  Bn4 
the  other  shall  go  quit 

Where  the  cause  of  action  is-  aueb,  tbst  the  executor 
.might  have  declaredin  his  own  right,  be  ia  liable  for  costs, 
if  be  is  nonsuited", 

Wti^re  an  exeeutrrx  pleaded  firsts  nOn  assiifiipsil ;  9ndly 
ne  unques  executrix;  and,  Srdly  plene  adintnistfavtt ;  Md 
issues  on  the  fir$t  bleaa  were  fbond  for  the  piaintiif,  and  on 
the  last,  for  the  defendant ;  it  was  holden',  that  the  la^t 
plea  being  a  complete  answer  to  the  action,  the  defendant 
vsaa  entitled  to  the  general  cOsts  of  the  trial. 

o  Taylor  ▼ .  HoUnan,  Bull.  N.  P.  169.  txch.  Ch.  I  Roll.  Rep.  58. 

p  Collins  v.Througbgood,  Hob.  188.  t  BeTlei*   v.  Jackteden,    on  crrtr  fti 

q  Castilionv.Executorof  iamitb.  Hob.        Bxch.  Ch.   1  RoU.  Abr.  989.  (B.) 

SS3.  pi.  5. 

r  Bro.  Abr.  Exor.  pi.  109.  u  GriBostead  v.  Shirleyi,  2  Tannt.  1 1 6. 

8  Lee  injfddiotdf  adjudged  on  error,  in  z  EdWacds  v.  Bethel,  IB.  3c  A,  i254* 


rfi^a 


(49)  But  see  Harrison  v.  Beccles,  cor.  Ld.  Mansfield,  C.  J.  Lon- 
don sittings,  1769,  cited  m  Erviwg  v.  Peters,  3  T.  R.  688.* 
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FACTOR. 

Of  the  Nature  of  the  Employment  of  a  Factor— Power 
and  Authorittf^-Iaen^^Litdnlittf  of  Principal — Evi' 
dence. 

I 

Op  the  Nature  of  the  Employment  of  a  Factor. — A  factor  or 
broker  is  an  agent,  who  is  commissioned  by  a  merchant  or 
other  person  to  sell  goods  for  him»  and  to  receive  the  pro- 
duce. Foreign  factors  are  agents  residing  here,  commis* 
sioncd  byinerchants  resident  abroad,  or  the  contrary.  Home 
factors  are  agents  resident  in  England,  commissioned  by 
merchants  also  resident  in  England. 

A  iiictor  is  usually  paid  for  his  trouble,  by  a  commission 
of  so  much  per  cent,  on  the  goods  sold.  But  sometimes  he 
acts  under  a  del  credere  commission  (I),  in  which  case,  for 


(I)  **  Del  credere  is  an  Italian  merGantile  phrase,  which  has  the 
nme  signification  as  the  Scotch  word  warrandice,  or  the  English 
word  gnartmtee.  A  factor  who  has  general  orders  to  dispose  of 
goods  for  his  principal  to  the  best  advantage,  is  bound  to  exercise 
that  degree  of  diligence  which  a  prudent  man  exercises  in  his  own 
aflhirs,  and  consequently  the  factor  is  authorized  to  dispose  of  the 
.^[oods  according  to  the  best  terms  which  can  be  obtained  at  the 
time;  and  if  it  shall  appear  that  he  has  done  so,  and  that  he  has 
sold  the  goods  to  persons  in  reputed  good  circumstaoces  at  the 
time,  and  to  whom  at  that  time  he  would  have  given  credit  in  his 
'own  aflairst  he  will  not  he  liable  to  his  principal,  although  some 
of  these  should  fail;  and  for  such  trouble  the  factor  is  generally 
paid  by  a  commission  of  so  much  per  cent*  upon  the  goods  soM. 
According  to  the  above  practice,  the  principal  runs  all  the  risk, 
and  the  iactor  is  sure  of  nis  commission  whether  the  event  be  fa« 
vourable  or  not.  Many  merchants  do  not  choose  to  ruo  thi«  risk, 
and  to  trust  so  implicitly  to  the  prudence  and  discretion  of  their 
factor ;  and,  therefore,  the  agreement  called  del  credere  was  in- 
vented, by  which  the  factor,  for  au  additional  premium  beyond  the 
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fiQ  additional  premium  beyond  the  usual  commissioo,  he 
undertakes  for  the  credit  of  the  persons  to  whom  be  sells  the 
goods  consigned  to  him  by  his  principal. 

Power  and  Authority. — A  factor^  as  such,  has  not  any  au«  , 
tfaority  to  pledge,  but  only  to  sell  the  goods  of  his  principal*. 
Hence,  if  a  factor  pledge  the  goods  of  bis  principal,  the  latter 
may  recover  the  value  of  them  in  trover»  against  the  pawnee, 
on  tendering  to  the  factor  what  is  due  to  him,  without  mak- 
ing any  tender  to  the  pawnee^  [%). 

The  same  rule  holds  with  respect  to  a  bill  of  lading  which 
has  been  endorsed  to  a  factor  by  his  principal ;  for  the  bill  of 
lading,  which  is  the  symbol  of  the  delivery  of  possession, 
cannot  give  a  factor  a  greater  authority  than  the  actual  poa- 
session  of  the  goods  themselves.  Hence,  as  a  factor  cannot 
pledge  the  goods  of  ln»  principal*,  by  a  delivery  of  tbe  goods, 
so  neither  can  he  do  it  by  an  indorsement  and  delivery  of 
the  bill  of  lading ;  for,  although  the  indorsement  of  a  bill 
of  lading  gives  the  indorsee  an  irrevocable  right  to  receive 
tbe  goods,  where  it  is  intended  as  an  assignment  of  tbe  pro- 

a  BBteorm  ▼. Tiiah,  Str.  IITS.  per  Lte,  b  DauUg^y  t. Dimd, 5T.  R. 604. 
C.  J.  Martipi  v.  Coles,  1  M.  &  S.  140.  c  Newiom  t. Thornton,  6  East,  17. 
and  Shipley  ▼.  Kymer,  I  Bf .  &  S.  4S4. 


usual  commiaaioDt  when  he  sells  his  goods  on  credit,  becomes  bound 
to  warrant  the  soWency  of  the  purchasers."  Arg.  Mackenzie  v. 
Scott,  6  Bro.  P.  C.  98?.  Tomlin's  ed. 

In  Grove  v.  Dubois,  1  T.  R.  1 1^«  the  effect  of  a  commiision  del 
credere  was  discussed  in  the  Court  of  Kio^*s  Bench,  and  that  court 
dedded,  that  it  was^  not  merely  a  conditional  undertaking  and 
guaranteS  from  the  person  taking  it,  that  be  would  pay  if  some 
other  person  did  not,  but  that  it  was  an  absolute  enffagement  from 
him,  and  made  him  liable  in  the  first  instance;  and  the  same  doe* 
trine  was  acquieMed  in,  and  acted  upon  in  Bize  v.  Dickason, 
1  T.  IL  «85.  cited  in  Koeter  v.  Easoo,  2  M.  &  S.  113.  Hence, 
where  a  factor^  under  a  commission  del  credere,  sold  eoods»  and 
took  accepted  bills  from  tbe  purchasers*  which  he  indorsed  to  a 
banker  at  the  place  of  sale»  and  having  received  the  banker^s  bill 
(payable  to  the  factor's  order)  on  a  house  in  London,  indorsed  and 
transmitted  it  to  his  principal,  who  got  it  accepted  ;  it  was  holden, 
that  on  tbe  ftiilure  of  the  acceptor  and  drawer  of  this  bill,  the 
factor  was  answerable  for  the  amount.  Mackenzie  v.  Scott,  6  Bro. 
P.  C.  980.  Tomlin's  ed. 

(2)  Where  a  ftLCior  pledgee  the  ^oods  of  his  principal  as  his  own, 
)the  pawnee  cannot  claim  to  retain  against  the  principal  for  the 
amonnt  of  the  factor's  general  lien  at  the  time  of  the  pledge. 
M.  Combtc  V,  Davies,  7  East,.  5. 
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perty  in  tlie  jiroods^  yet  it  will  not  have  that  operation,  where 
it  ii  intended  as  a  deposit  only^  by  a  person,  who  is  not  au- 
thorised to  make  such  deposit  (S)« 

Where  goods  are  permitted  to  remain  at  a  wharf  in  tiie 
n;^ne  of  a  broker^  who  is  accustomed  to  deal  in  the  article^ 
and  the  broker  sells  them,  the  principal  will  be  bound  by 
such  sale,  although  he  did  not  expressly  authorize  the  broker 
to  sell*. 

A  factor  may  sell  on  credit*,  aUbougb  not  pasliciftkirly 
authorized  by  the  term«  of  his  commission  so  to  do  (4). 

Where  pUintifia  consigned  giooda  to  their  factors^  who  »ot 
hAvioft  fiKKls>  (a  pay  tbe  freight  and  duties,  agreed  with  the. 
4efeDaants  thai;  they  should  take  charge  of  tbe  coMigoiaeBl,, 
|}«^  the  fireightand  duties,  and  sell  the  goods^  and  have  owe- 

d|  PiglHri9«  vi  Dai^  IflnflHl^  aa^    Sot    e  Per  WUltt,  C.  J.WUks,  4Q«w    F^. 
tlfo  WlMtdvewl  V.  TiMkett,  UEwt*       Cbanil»e,  J. a Bcw. &  Pql. iS8« 
490. 


H.»i  I   ipii  I     ii  iir'*^<T*'>^ 


(3)i  Kq  tbe  CIM  qited  {q\,  as  an  aoAority  ft>r  tins  potiti«n,  the 
l«i1y.t»«ll9fB.tfaefilct0K  had  pledged  the  bill  of  lading,  bad  not 
any  notice  that  he  was  dealing  with  a  ikctor  ;  the  indorsenent  by 
th4  principal  was  a  general  indonemept :  but  it  was  observed,  by 
Lawrence,  J.,  that  the  letter  of  advice  which  brought  the  bill  of 
MiofiaM^^bave  been  inquiied  for*  and  that  would  have  ahewo^ 
tlyBitth^.pef;ite  wha  pledg«d  tfaa  bill  was  &u:tor  only,,  and  not  vetH 
dee  of  the  goods. 

(4).  **  It  ba^hno  objfcted,  that  a  fitctoi^  by  virtue  of  a  general 
im^qrity>  cannot  «eU  on  credit:  if  be  do  so,  it  is  at  his  own  risk^ 
anci  th^  ofwacK  is.  not  obliged^  to  acce|4  tbe  vendee  as  his  dubtor; 
aod  it  does  noi  in  thti  presant  case  appear  that  he  had  any  special 
HiUbprit))^  And  for-  thia  purpose  sevanil  passages  wens  cited  out  of 
thu  civil  l^booka  as  to  the  natune  of  a  factor.  To  this  1  shall 
answie9,,t|ifit  the  nature  of  dcwliog  is  now  quitealtered,  of  which  the 
cQurta  of  law  must  take  notice;  for  constant  and  daily  experiencti 
4iew8,  that  fiictors  do  sell  upon  credit  without  s^h  a  special  aa^ 
thorit|U  I  f  it  were  otherwise,  it.  would  be  the  grcatint  prejudice  to 
lHfa4e>;  aud.we  mtght  always,  and  as  muoh  B^  we  can,  and. as  far  aa 
is  consistenjL  with  tbe.  rules  of  law,  to  do  every  thing  fbr  promotiag 
the  Ui^aai»d.conn)erce  of  the  nation."  Per  Willea,  C.  J.  deli* 
vmiigtbe  oi|>^niou  of  tbe  court  in  Scott  v.  Sunpan,  WiUes,  406,  7* 
N«  **  Au«a^ant, employed  generally,  to  de  any  act,  iaautbonzed  to 
do  it  only  in  the  usual  way  of  bumness.  H^nc^  as  stock  is  sold 
usually  for  ready  money  only^  a  broker  employed  to  sell  stock  can- 
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balf  the  ugsual  commission  on  such  sale;  and  defendaatf 
accordingly  p^id  the  freight  and  duties^  and  received  the 

!|oods,  after  which  the  factory  became  bankrupt,  having  he^ 
ore  informed  defendants  that  the  goods  were  the  plaintifTs; 
but  defendants  notwithstandinc;  sold  the  goods :  held  that 
ob  trover  by  the  plaintiffs,  the  defendants  had  not  a  right  to 
retain  for  the  freight  and  duties  after  deducting  the  balancq 
due  from  the  factors  to  the  plaintiffs  at  the  time  of  the  bank- 
^uptcy^ 

Where  C.  consigned  goods  to  M.,  their  broker,  upon  a  del 
credere  commission,  for  sale,  and  drew  bills  on  him  in  ad-* 
vance,  which  M.  accepted  but  never  paid,  and  afterwards^ 
ifithout  the  knowledge  of  C,  placed  the  goods  with  H., 
another  broker,  upon  a  del  credere  commission,  and  upon  an 
agreement"  to  divide  the  commission  with  him,  and  obtained 
bis  acceptancea  for  the  amount,  and  H*  aold  the  goods  and 
afterwards  became  bankrupt,  and  hia  assignees  teceived  the 
proceeds  of  those  sa^es,  and  the  acceptances  of  H.  were 
proved  under  bra  commission,  and  a  dividend  received  upon 
them :  held  that  the  assignees  of  H.  were  liable  to  the  as- 
signee of  C.  who  had  s^lso  become  bankrupt,  for  the  amount' 
of  the  proceeds,  in  an  action  for  money  had  and  received*. 

Factors  may  be  bankrupts^ 

By  st«it.  31  Geo.  3.  c  40.  s.  11.  Factors,  employed  to  buy 
or  sell  cattle  by  commission,  are  prohibited  from  buying 
either  directly  or  indirectly,  on  their  own  account,  (except 
for  the  necessary  aise  of  their  families)  live  cattle,  sheep,  or 
awine„in  London,  or  within  the  bills  of  mortality,  or  at  any 
place  whilst  the  cattle  are  on  the  road  to  London  for  sale ; 
and,  by  the  same  clause,  such  factors  are  prohibited  from  sell- 
ing, either  by  themselves  or  their  agents,  such  cattle,  &c. 
in  London,  or  within  the  bills  of  mortality.  Penalty,,  double 
the  value  of  the  cattle  sold;  to  be  recovered  by  application 
to  J.  P.,  one  moiety  to  prosecutor,  and  the  other  to  the  poos 
of  th/e  parish  where  the  offence  was  committed. 

When  goods  are  consigned  to  joint  fitctors^,  they  are  in 
the  nature  of  co-obligors,  and  are  answerable  for  one  another, 
for  the  whole. 

According  to  the  general  rule  of  law,  a  sale  by  a  factor 
creates,  a  contract  between  the  owner  andbuyer^;  and  thia 

f  SoHrv.Ratfabone,  2M.  ftS.29S.  derton,  London  Sittings,  Str.  1132. 

g  Cockxanv.  Irlam,2M.  &B.  301.  wbete  the  juxy,  however,  found  a 

h  Stat.  6  6. 2.0.30.8.  39.  verdict  agBiost  the  opinion  of  the 

i  Godfrey  V.  Saunders,  3  Wilfl.  114.  judge-     bee  also  txp.  Munay,  Co, 

k  Per  Lee,  C.  J.  in  Sciimshire  v.  Al-  £.  L.379.5thed. 


788  FACTOR. 

rule  holds  even  in  cafies  where  the  factor  acts  upon  a  del 
credere  comniiasioD.  Hence,  if  a  factor  sells  ^oods^  and  the 
owner  gives  notice  lo  the  buyer  to  pay  the  price  to  him  and 
not  to  the  factor,  the  buyer  will  not  be  justified  in  after- 
wards paying  the  factor;  and  the  owner  will  be  entitled  to 
rteover  the  price  in  an  action  against  the  buyer,  unless  the 
factor  has  a  lien  on  such  price*. 

If  goods  are  bought  by  a  broker",  who  does  not  nnention 
the  name  of  his  principal  until  be  (the  broker)  has  become 
insolvent,  the  principal  cannot  set  off  the  price  of  the  goods 
against  a  debt  due  to  him  from  the  broker,  but  is  still  liable 
to  the  vendor. 

But  where  a  factor  acting  under 4i  del  credere  commission*, 
sells  goods  as  his  own,  and  the  buyer  does  not  know  of  any 
principal,  the  buyer  may,  in  an  action  brought  against 
him  by  the  principal,  set  off  a  debt  due  to  him  from  the 
factor  (3).  It  is  to  be  observed,  however,  that  there  is  a 
distinction  between  a  factor  and  a  broker.  A  factor  is  a 
person  to  whom  goods  are  consigned  for  sate  by  a  merchant 
^residing  abroad  or  at  a  distance  from  the  place  of  sale,  and 
he  usually  sells  in  his  own  name,  without  disclosing  that  of 
bis  principal ;  the  merchant  therefore,  with  full  knowledge 
of  these  circumstances,  trusts  him  with  the  actual  posses- 
sion of  the  goods,  and  gives  him  authority  to  sell  in  his  own 
name.  But  the  broker  is  in  a  different  situation,  he  is  not 
trusted  with  the  possession  of  the  goods,  and  be  ought  not 

1  Se^  Driakwaler  ▼.  Qoodwin,  Cowp.  n  Geoige  t.  daget,  7  T.  R.  350.    See 

251 ,  Mocilt  V.  Cleasby,  1 M.  &  8. 676.  and 

m  Waring  ▼.  Fayenck,  1  Camp.  N.  P.  C.  Slackbura  ▼.  Scbolei,  %  Gamp.  343. 
85. 


(5)  Where  a  factor  to  a  person  beyond  sea  buys  or  sells  goods 
for  the  principal  in  his  own  name,  an  action  will  lie  against  him  or 
for  him,  in  his  own  name ;  for  the  credit  will  be  presumed  to  be 
giren  to  him  in  the  first  case,  and  in  the  last  tke  promise  will  be 

{>resumed  to  be  made  to  him,  and  the  rather  so,  as  it  is  so  mvich 
or  the  benefit  of  trade.  Gonzales  ▼.  Sladen,  T.  |  Ann.  Londmi 
sittings,  Salk.  MSS.  Bull.  N.  P.  130.  «« Where  the  principal 
resided  abroad,  he  is  presumed  to  be  ignorant  of  the  circumstances 
of ihe  partj  with  whom  his  ^ctor  deals,  and  therefore  tlie  whole 
credit  is  considered  as  subsisting  between  the  contracting  parties." 
Per  Chambre,  J.  in  Houghton  t.  Matthews,  3  Bos.  k.  Pul.  490. 
*•  There  may  be  a  particular  course  of  dealing  ^ith  respect  to  trade 
in  favour  of  a  foreign  principal,  that  he  shall  not  be  liable  in  rases 
where  a  home  principal  would  be  liaUc."      Per   BayW.  J.  15 
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to  sell  in  bis  own  name.    The  principal  who  trusts  abroker 
has  a  right  to  expect  that  he  will  not  sell  in  his  own  name. 
Hence  where  an  action  was  brought  by  a  merchant  to  reco- 
ver the  price  of  his  own  goods,  and  the  demand  was  resisted 
on  the  ground  that  the  defendants,  who  were  buyers  of  the 
goods,  did  not  purchase  them  of  the  plaintiffs,  but  of  Coles 
and  Co.  and  that  they  had  a  counter  demand  against  Coles 
and  Co.  which  they  were  entitled  to  set  oil*  against  the  price 
of  the  goods;    it  was  bolden**    that   the  defendants    had 
not  any  right  of  set-off;  for  the  piaintifi's  had  not  enabled 
Coles  and  Co.  to  appear  as  proprietors  of  the  goods ;  and 
although  Coles  and  Co.  had  not  disclosed  the  name  of  their 
principal,  and  were  merchants  as  well  as  brokers,  yet  in  thid 
case  they  had  delivered  to  the   plaintiffs  a  sold  note,  in 
the  proper  form,  supposing  them  to  have  sold  in  their  cha- 
racter of  brokers,  and  they  had  delivered  to  the  defendants 
a  bought  note,  and  they  had  not  taken  any  counter  note 
from  the  defendants ;  there  was  enough  therefore,  to  have' 
raised  a  strong  presumption  in  the  minds  of  the  defendants 
that  the  sale  was  in  the  character  of  brokers.    Coies  and 
Ca  did  not  say  they  sold  the  goods  as  their  own  ;  the  de- 
fendants did  not  ask  any  questions ;  and  further  it  appeared 
that  the  delivery  order  bad  been  signed  by  the  plaintiffs. 

The  law  baa  been  settled  by  a  variety  of  cases,  that  an 
unknown  principal,  when  discovered,  is  liable  on  the  con- 
tracts,.which  his  agent  makes  for  him  ;  but  this  rule  must 
be  taken  with  some  qualilicatiop  ;  for  a  party  may  preclude 
himsflf  from  recovering  over  against  thepriucipal,  by  know- 
ingly making  the  agent  his  debtoi'. 

Goods  sold  by  a  broker  for  a  principal  not  named,  upon 
the  term»  as  specified  in  the  usual  bought  .and  sold  notes, 
(deliicered  over  to  the  respective  parties  by  the  broker)  of 
*^  payment  in  one  months  money f^*  may  be  paid  for  by  the 
buyer  to  the  broker  within  the  month,  and  that  payment 
may  be  made  by  a  bill  of  exchange  accepted  by  the  buyer 
and  discounted  by  him  within  the  month, although  such  bill 
had  a  longer  time  to  run  before  it  became  due^« 

Lien. — ^By  the  general  usage  of  trade,  where  there  is  a 
course  of  dealings  and  general  account  between  the  mer- 
chant and  factor,  and  a  balance  is  due  to  the  factor,  he  has 
a  lien  (6)  on  all  goods  in  his  hands  for  such  balance  of  the 

0  Baring  ▼.  Come,  2  B.  &  A.  137.  q  Favenc  v.  Bennett,  1 1  East,  36.       , 

p  Per  Ld.  Ellenborougb   in   Patenon 
T.  Gandasequi,  15  Eairt,  6S. 


^)  **  There  are  two  species  of  liens  known  to  the  law,  namely, 
Vo*.fl.  1 
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general  account,  Mrlthout  regard  to*  the  time  when,  or  on 
what  account  he  received  the  goods'  (7). 

With  respect  to  this  general  lien,  it  is  to  be  observed. 

First,  That  it  will  not  attach  until  the  goods  come  into 
the  possession  of  the-  factor*. 

Secondly,  The  lien  exists  during  such  time  only  as  the 
fkctor  has  possession  of  the  goods ;  for  if  be  should  part 
v^ith  the  possession  after  the  lien  has  attached,  the  lien  is 
gone*. 

It  is  to  be  observed,  however^  that  where  a  factor  is  iu 
advance  for  goods  by  actual  payment,  or  where  he  sells 
under  a  del  credere  commission,  whereby  he  becomes  re- 
sponsible for  the  price,  he  has  a  lien  on  the  price,  although 
be  should  have  parted  with  the  possession  of  the  goods'^. 

And  this  rule  holds,  although  money  should  have  be^a 
advanced  by  the  fiictor^  at  the  time  when  he  knew  that  the 
principal  was  in  insolvent  circumstances'. 

But  where  a  factor  ha^  not  any  special  claim  on  the  gbdd^^ 
and  he  has  disposed  of  them,  whereby  he  has  Mi  the  ifd-* 
vantage  arising  from  possession,  the  debt  i»  to  be  corifsider^ict 
as  the  debt  of  the  principal,  and  the  factor  has  no  lien  on 
the  price. 

The  plaintiff;  who  was  resident  in  Ireland,  employed  tiro 
persons,  as  hia  factors  in  London,  to  sell  goods  for  hittl^ 

r  Itruger  v.  Wilcox,  Ambl.  262.    Gar-  Buller,  J.  in  Lickbarrow  v.  tfttt6a» 

diner  v.  Coleman,  cited  1  Burr.  404.  6  East,  27.  tt. 

and  per  Buller,  J.  6  East,  2$.  n.  3-  P.  u  See  Driukwater  t.  Goodwin,  Gown. 

•  Kinloch  V.Craig,  3  T.R.I  Id,  783.  251. 

t  See  Sweet  v.  Fym,  1  East,  4.  and  z  FoxeroA  t.  DevottMiPe,  3  Bbir.  Sai. 


particular  liens  and  general  liens.  If^articular  liens  are,  wTierfe  jper- 
sons  claim  a  right  to  retain  goods  in  respect  of  laboar,  or  tnoney 
Expended  on  Such  ^oodi ;  and  those  liens  are  favonred  in  Uw. 
General  liens  are  claimed  in  respect  of  a  general  balance  df  ac- 
count ;  and  those  are  founded  in  custom  only,  and  are  therefore  t* 
be  taken  strictly."    Per  Heath,  J.  3  Boa.  8l  Pul.  494. 

(7)  '*  That  a  factor  haa  a  lien  for  hia  geiteral  balmrae  ia  a  potol 
too  ijell  e^tablidied  to  be  disputed.  The  genemi  principle  upon 
which  such  lien  has  been  allowed,  seems  to  i>e  fiir  the  convenience 
of  trade,  and  with  a  view  to  encourage  <kctoi%  to  advance  motieV 
upon  gooda  in  their  possession,'  or  which  must  come  to  iheiV 
VT*  ?  5<^J<>""  Per  Chambre,  J.  in  Hourfiton  v.  Matthews. 
lTC)s.&Pul.488,9-  N.  This  lien  is  an  insurabte  interest,    JWVa 
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which  be  had  sent  lo  tbe^l^  The  factors  sold  these  goods 
to  J.  S.  for  a  certain  sum;  the  plaintiff  not  knowing  to 
whom  they  weie  sold,  and  J^  S.  not  knowing  that  tbey  be- 
longed to  the  plaintiff,  the  goods  having  been  delivered  to 
bira  as  tbe  goods  of  tbe  factors*  The  lactors,  before  pay^ 
ment,  became  bankrupts,  and  their  debts  were  assigned  by 
tbe  commissioDers  to  tbe  defendant,  who  afterwards  re* 
ceived  from  J.  S.  the  money  for  the  goods.  Tbe  plaintiff 
having  brought  an  action  against  the  defendant  for  money 
bad  and  received,  tbe  case  was  reserved  by  Holt,  C.  J.  fof 
tbe  opinion  of  the  Court  of  King's  Bench,  who  gave  judg« 
ment,  after  argument,  for  tbe  plaintiff.  This  case  was  after- 
wards  cited  before  Parker,  C.  J.  at  the  London  Sittings, 
and  alk)wed  to  be  law;  because,  although  it  was  agreed,  that 
payment  by  J.  S.  to  the  factors,  with  whom  the  contract 
was  made,  would  have  discharged  J.  S.  as  against  the  prin^ 
cipal,  yet  the  debt  was  not  in  law  due  to  the  factors;  buito 
the  person  whose  goods  Ihey  were;  and  therefore  it  was  not 
assigned  to  the  defendant  by  a  general  assignment  of  their 
debts,  but  remained  due  to  tbe  plaintiff  as  before;  and 
bavtirg  been  paid  to  the  defendant,  who  bad  not  any  righf 
to  liave  it,  it  must  be  considered  in  law  as  paid  for  tbe  use 
of  him  to  whom  it  was  due;  and,  consequently,  an  aqtioo 
^ight  be  maintained  by  him  as  for  money  bad  and  received 
to  bis  use. 

The  plaintiffs,  who  were  partners,  resident  beyond  sea^ 
consigned  a  quantity  of  tar  to  R.  S.,  the  bankrupt,  brother 
of  one  of  the  plaintiffs,  as -their  factor\  There  bad  been 
mutual  dealing  between  the  two  brothers,  the. accounts  of 
which  we(e  then  unsettled.  The  ship  and  goods  arrived  in 
tbe  Thames,  from  Carolina.  The  factor,  having  received 
tbe  bill  of  lading,  sold  the  tar  to  J.  S.,  upon  an  agreement 
that  it  should  be  paid  for  in  promissory  notes,  payable  four 
months  after  tbe  delivery  of  the  goods.  A  few  days  after 
the  sale,  the  vendee  gave  the  factor,  in  part  payment,  two 
promissory  notes.  Soon  afterwards  the  factor  committed  an 
act  of  tamkruptcy,  and  the  defendants  wer^  chosen  assignees 
under  tbe  commission.  Tbe  bankrupt  delivered  up  the 
two  notes  to  the  assignees,  and  tb^^  received  tbe  money  due 
upon  them.  Tl>ey  likewise  confirmed  the  sale,  and  seU 
tied  the  account' with  the  vendee,  and  received  the  balance. 


J  Gumtt  T.  Cunum,  T.  9  Alkn.  B.  R. 
ilBted  by  Willtt,  C  J.  deliTcriifp  ihe 
opinion  of  the  couit  in  Scott  v  Sur- 
man,  WiUfg,  4O6.;  i^pMed  aJsd  in 
BqU.  N.  ^.  42.  ed.  i9tb,  by  the  name 
of  Crtim  V.  CulluiiB. 


z  Scott  atid  anotkar  y:  burmaift  and 
othen,  flMiffneea  of  R.  8.  a  banknipi^ 

'  Willes,  400.  dted  by  Lord  JBUeabo- 
loilSbi  deUveiiag  judgment  in  Tailor 
v.fhuner„aiM^«S^57$. 
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An  action  for  money  had  and  received  hartng  been  brought 
by  the  plaint! flfs  against  the  aesigneea,  foi;  the  recovery  of 
tne  money  received  on  the  notes,  and  the  money  received 
on  the  settlement  of  the  account,  it  was  boiden,  that  the 
plaintiffs  were  entitled  to  recover  both  sums;  Wiiies^  C.  J. 
(who  delivered  the  opinion  of  the  court)  observing*  as  to 
the  iir$t,  that  the  notes,  having  been  in  the  hands  of  the 
bankrupt  at  the  time  of  his  bankruptcy,  were  capable  of 
being  distinguished  from  the  rest  of  the  bankrupt's  estate, 
and  therefore  could  not  be  applied  to  the  bankrupt's  debts; 
consequently  the  plaintiffs  were  entitled  to  recover  the 
value  of  those  notetf  which  bad  been  received  by  the  de- 
fendants; in  like  manner  as  if  the  goods  had  remained  in 
specie,  unsold  in  the  bankrupt's  hands  at  the  time  of  the 
bankruptcy,  the  plaintiffs  might  have  recovered  them  in  an 
action  of  trover.  As  to  the  second  sum,  the  general  rule 
was,  that  if  a  person  received  money,  which  ought  to  be 
paid  to  another,  an  action  would  lie  as  for  money  bad  and 
received!  that  the  assignees  having  received  the  money, 
which  belonged  to  the  plaintiffs^  they  ought  to  have  paid  it 
to  the  plaintiffs,  and  not  having  done  so,  this  action  would 
lie  against  them  for  se  much  money  had  and  received  to  the 
use  of  the  plaintiffs. 

Thirdly,  A  factor  has  not  a  lien  in  respect  of  debts  which 
have. accrued  previously  to  the  time  at  which  his  character 
of  factor  commenced. 

A.,  factor,  sold  th#t  goods  of  B.,  in  his  own  name*,  to  Ct 
CX»  without  paying  for  these  goods  sent  another  parcel  of 

J^oods  to  A.  to  sell  for  him,  not  having  employed  A.  aa  a 
actor  before.  C.  became  bankrupt,  and  his  assigneesclaimed 
the  goods  sent  by  C.  to  A.,  which  still  remained  unsold,  ten* 
dering  the  charges  upon  those  goods.  A.  refused  to  deliver 
them,  claiming  a  lien  upon  them  for  the  price  of  the  for« 
mer  goods  sold  by  him  to  C,  the  balance  between  A.  and 
B.,  being  in  favour  of  A.  An  action  of  trover  having  been 
brought  by  the  assignees,  against  A.,  for  the  value  of  the 
goods  sent  by  C,  it  was  bolden,  that  they  were  entitled  to 
recover. 

Liability  of  Principal.^The  maxim,  that  the  principal  is 
civilly  responsible  for  the  acts  of  his  agent,  universally  pre* 
vails  both  in  courts  of  taw  and  equity^ 

Upon  this  principle  it  was  holden,  by  Holt.  C.  J.,  that 
a  merchant  was  answerable  for  the  deceit  of  his  factor 

a  Hcmgbton  ▼.*»»&««•,  per  Heatb,    b  4T.R.S§.p«rKMUfQS,aj. 

UMb^  and  CkMvf,  Ai.  AivuilVi 
•  €.  J.  disseTitwiile>  )  M.  k  Pq^.  485.  ,    , 
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who  had  sold  some  eilk  (o  the  plaintiff,  as  sHk  of  a 
superior  quality,  knowing  it  to  be  silk  of  an  inferior  qua* 
lity  (8). 

Evidence.'^lt  is  a  general  rule  of  evidence,  that  where  a 
witness  has  a  direct  interest  in  the  event  of  a  cause,  his  tes- 
timony cannot  be  received.  But,  from  necessity,  an  excep- 
tion has  been  introduced  in  the  case  of  factors  and  brokers, 
because,  from  the  nature  of  the  transaction  in  which  they 
are  engaged,  the  contracts  they  make  for  <5ther  persons  can- 
not be  proved  without  them.  "  Hence,  it  has  been  bolden^, 
that  a  factor  is  a  good  witness  to  prove  the  contract  of  sale, 
in  an  action  by  the  principal,  for  the  price  of  the  goods  sold. 
And,  in  a  later  case*,  it  was  determined,  that  there  was  not 
any  difference,  in  point  of  interest,  between  a  person  who 
sells  upon  tsommisslon,  and  one  who  is  to  have  a  share  of 
the  profit;  and,  consequently,  that  a  person  who  was  em- 
ployed to  sell  goods,  and  was  to  receive  for  his  trouble  what- 
ever money  he  could  procure  for  them  beyond  a  stated  sum, 
was  a  competent  witness  to  prove  the  contract  between  the 
seller  and  buyer  (P). 

c  Hem  y.  Nicbols,  Salk.  269.  F^r  Holt,    t  BeoJHnia  v.  PortMu,  %  H.  Bl.  69a 

C.  J.  at  Nisi  PHui.  per  HeaUi  and  Rooke,  Js. 

d  Dixon  v.  Cooper,  3  Wils.  40.  * 


^"F- 


(8)  But  see  9  H.  6.  53.  b.  cited  in  Bro.  Abr.  Actions  aurle  case, 
pU  8.  where  it  was  said  by  the  court,  if  my  servant  sell  false  stuff, 
an  action  on  the  case  does  not  lie  fl<2;ain6t  me,  unless  he  sold  it 
through  my  covin  or  by  my  command. 

(9)  Eyre,  C.  J.  differed  from  the  two  judges,  conceiving  that 
**  this  was  not  simply  a  contract  that  the  witness  made  for  another, 
but  for  another  and  himself.  His  profit  was  not  to  arise  from  the 
profit  of  the  principal,  but  was  collateral  to  and  beyond  it.  He 
could  not  wrong  the  principal,  but  he  might  wrong  the  perspu 
with  whom  he  dealt,  by  screwing  him  up  beyond  the  re^l  value  of 
the  goods,  for  the  sake  of  his  own  profit,  and  therefore  he  hnd  a 
Meparate  interest  to  establish  a  particular  contract.'*  The  C.  J* 
admitted,  however,  th.at,  if  the  principle  upon  which  the  two 
judges  relied,  viz.  there  was  pot  any  ditference  in  point  of  interest 
between  a  persoa  who  told  upon  comTmis-Mon,  and  one  who  was  to 
have  a  share  of  the  profit,  could  be  supported,  the  evidence  ought  to 
})e  received. 
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FISHERY. 

I.  0/  the  Bight  of  Fishery  in  the  Sea,  and  in  the 
Creeks  and  Amis  thereof  and  in  fresh  Rivers. 
II,  Of  the  different  Kinds  of  FUhery^Several  Fishery 
— Free  Fishery — Common  of  Fishery. 


I.  Of  the  Right  of  Fishing  in  the  Sea,  and  in  the  Creeks 
and  Arms  thereof  and  in  fresh  Rivers. 

^'  XHE  right  of  fishing  in  the  sea*^  and  the  creeks  and 
urms  thereof^  is  originally  lodged  in  the  crown^  in  like  man** 
Aer  as  the  right  of  fishing  in  a  private  or  inland  river  is  ori- 
ginally lodged  in  the  owner  thereof.  But  althongh  the  king 
.js  theowner^  and  as  a  consequent  of  his  property,  hath  the 
primary  right  of  fishing  in  the  sea,  or  creeks  or  arms  therof, 
yetall  the  king's  subjects  in  England  have  regularly  a  liberty 
of  fishing  in  the  sea,  and  the  creeks  and  arms  thereof,  as  a 
public  common  of  piscary,  and  may  not,  without  injury  to 
their  right,  be  restrained  of  it,  unless  in  such  places,  creeks, 
or  navigable  rivers,  where  the  king,  or  some  particular  sub- 

E:t,  hath  gained  a  propriety  exclusive  of  that  common  li- 
rty,  either  by  the  king's  charter  or  grant,  or  by  custom  and 
usage,  or  prescription."  It  appears  from  this  passage,  that 
Lord  Hale  thoughtan  exclusive  right  of  fishery  in  an  arm  of 
the  sea  might  belong  to  a  8ubject\  And  of  this  opinion  were 
the  Court  of  B.  R.  in  Carter  and  another  v.  Murcot  and  ano* 
ther,  4  Burr,  S16$.  where  it  was  decided,  that  a  plea,  which 
prescribed  for  a  several  fishery  in  an  arm  of  the  sea,  was 
good;  but  it  was  there  said,  that,  as  the  presumption  in  such 

a  Ld.  Hale^  De  jure  marii,  p.  1.  c.  4.'  b  See  also  8  £d.  4. 19.  a.  4  T.  R.  437. 

Harpravft*!  lYacta,  vol.  1 .  p.  11.    See  S.  P.  admitted  by  KenyoD,  C.  J.  and 

«dso  the  case  of  the  Royal  Fiihery  of  Aibhurat,  J. 
tbf  Baniie.  Day*  R.  S5. 
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case  was  in  favour  of  the  kiog  and  public,  it  was  encuin« 
beDt  on  the  plaintifTto  prove  his  exclusive  right,  agreeably  to 

'the  rMle^laid  down,  by  Lord  Hale,  in  1  Mod.  105.  that  if  any 
one  will  appropriate  a  privilege  to  himself,  the  proof  lies  on 
his  side.  Su  Ward  v.  CreswelT,  Willes  Rep.  965*  and  16  Vin. 
Abr.  354.  tit.  Piscary  (B.)  S.  C.  the  coart  held,  that  all  the 
eubjects  of  England,  of  common  right,  might  fish  in  the  sea, 
it  being  for  the  good  of  the  common  wealto,  and  for  the  sus- 
tenance of  the  people  of  the  realm,  and  that  therefore  a  pre- 
scription for  it  as  appurtenant  to  a  particular  township  was 

•^voia,  and  as  absurd  as  a  prescription  would  be  for  travelling 
tbe  king's  highway,  or  for  the  use  of  the  air  as  appurtenant 
to  a  particular  estate. 

To  trespass  for  fishing  in  the  plaintiff's  fishery*,  defendant 
pleaded,  that  the  place  is  an  arm  of  the  sea,  in  which  every 
subject  has  a  right  to  fish;  the  plaintiff  in  his  replication 
.  claimed  an  exclusive  right  by  prescription,  traversing  the  ge- 
.  neral  right.    It  was  holden,  that  this  was  a  bad  and  imma- 
terial traverse,  and  might  he  passed  over  by  the  defendant, 
and  that  it  was  competent  to  him  to  traverse  the  prescriptive 
>ngbt  of  the  plaintiff  stated  in  the  replication. 

In  Bagott  V.  Orr,  ^2  Bos.  &  Pul.  479.  the  court  seem  to 
have  been  of  opinion,  tbatprtmi  facie  every  subject  has  a 
right  to  take  fish  found  on  the  seashore  between  high  and  low 
water  mark,  but  that  such  general  right  might  be  restrained 
byan  exclusive  right  in  an  individual. 

Fresh  rivers,  of  what  kind  soever,  of  common  right  belong 
to  the  owners  of  the  soil  adjacent' ;  so  that  the  owners  of  the 
one  side  have,  of  common  right,  the  propriety  of  the  soil, 
and  consequently  the  right  of  fishing,  usque  filumaqu€B,  and 
•the  owners  of  .the  other  side  the  right  of  soil  or  ownership, 
and  fishing  unto  the  filum  aqutB  on  their  side.  And  if  a  man 
be^WDei:oftbe.landon.bothsides,jn  common  presumption 
lie  is  owner  of  the  whole  river,  and  hath  the  right  of  fishing 
according  to  thie  extent  of  his  land  in  length.  But  special 
i^sag^  piieiy  alter  that  common  presumption;  for  one  may  have 
|he  Txit^Yf  apd  others  the  soil  adjacent:  or  one  may  have  the 
lfiyer|^i|d,,fbil  thereof,  and  appther  the  free  or  several  fishery 
iii.lhat  riverr 

c  RichaidionT.  theMafor,  Ice.  of  Or-        Haigreve's  Tractt|  vol.  1/  p.  S.  Da 

,fenL2H.Bl.  1^2.  vji*iR:67.a.b. 

4  Lcl.Halt,  |>e  Jure  Maris,  p.  1.  c  1. 
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JI.  Of  the  different  Kinds  of  Fishery— Several  Fishery 
— Free  Fisliery— Common  of  Fishery. 

A  several  fishery  is  where  a  person  has  an  exclusive 
right  of  fishery,  either  in  his  own  soil  or  in  the  soil  of 
another*  (1). 

He  who  has  a  several  fishery  is  not  necessarily  the  ovyner 
of  the  soil^  hut  as  the  exclusive  right  of  fishing  is  an  inci- 
dent to  the  ownership  of  the  soil,  it  will  he  presumed,  until 
the  contrary  be  shewn,  that  such  right  resides  in  the  ownct 
of  the  soil.  Hence,  to  an  action  of  trespass  for  an  injury 
to  a  riglit  of  several  fishery,  it  is  a  good  plea  that  the  soil 
and  freehold  belong  to  defendant^  (a).  To  this,  however, 
the  plaintiff  may  reply  title  to  the  several  fishery,  either  by 
prescription  or  grant,  thereby  rebutting  the  presumption  of 
the  right  of  several  fishery  being  still  vested  in  the  owner  of 
the  soil. 

If  a  person  be  seized  of  a  river*,  and  by  deed  giiint  a  se- 
veral fishery  in  the  same,  and  makes  livery  of  seisin  sfseun- 
dum  formam  carta^  the  soil  does  not  pass;  and  if  the  river 
become  rlry,  the  grantor  may  take  the  benefit  of  the  soil,  for 
a  particular  right  only  passed  to  the  grantee. 

A  prescriptive  right  to  a  several  fishery  in  a  navigable^ 
river  may  pass,  as  appurtenant  to  a  manor^.     A  right  of 

c  Fitz.  Abr.  Bane,  pi.  27.  cites  M.  20.  Pa&ton,  J.  18  H.  6.  30.  a.  Fitz.  Abr. 

H.  6. 4.              ^  Bane,  pi.  SO.  S.  C. 

f  Hargrave's  Note)  Co.  Litt  123  a.  n.  hi  Init.  4.b. 

(7).  i  Rogen  v.  AUeo,  1  Camp.  N.  P.  C 

g  17  £.  4.  6.   b.  18  £d.  4.  b.     Per  309. 


(I)  "In  order  to  constitute  a  several  fishery,  it  is  requisite  that 
the  party  claiming  it  should  so  far  have  the  right  of  fishing  inde- 
pendently of  all  others,  as  that  no  person  should  have  a  co-exten- 
fiive  right  with  him  in  the  object  claimed.  But  a  partial  indepen* 
dent  right  in  another,  or  a  limited  liberty,  does  not  derogate  from 
the  right  of  the  general  owner.**  Per  Lord  Mansiield,  C.  J.  deli- 
vering the  resolution  of  the  court,  Seymour  and  others  v.  Ld  Cour«- 
tenay  and  others,  5  Burr.  2814. 

(•2)  See  also  10  H.  7.  24.  b.,28.  b.  a  case  very  clearly  reported ; 
but  it  is  said  there,  that  the  plea  is  not  good,  unless  it  conclude 
with  pr»y\ng,  whether  plaintiff  shali  have  hU  action  without  shewing 
title.  Per  Brian,  J.  but  in  20.  H.  ().  4.  a.  Newton,  C.  J.»  C.  B. 
^asofopinion,  that  the  plea  might  be  coacluded  either  way. 
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fishery  is  divisible,  and  may  be  abandoned  ^b  to  part»  while 
another  part  is  preserved.  Hence,  an  exclusive  right  to 
dredge  for  oysters  may  subsist  as  appurtenant  to  a  manor, 
although  it  be  lawful  for  ail  the  king's  subjects  to  catch 
floating  fish  th>erein. 

Trespass  for  breaking  and  entering  his  close,  and  fishing  in 
separali  piscarid  svd^  and  for  taking  pisces  suo^.  After 
verdict,  exception  was  taken  to  the  declaration  in  arrest  of 
judgment,  because  it  is  said  pisces  suos.  But  the  court  were 
of  opinion,  that  being  in  separali  piscarid^  it  might  well  be 
said  pisces  suos^  because  they  could  not  be  taken  by  any 
other  person. 

In  Fontleroy  v.  Aylmer,  Ld.  Raym.  939.  where  the  decla- 
ration stated  that  deiendant,  in  separali  sua  piscarid  piscatus 
fuit^  et  pisces  cepit^  after  verdict  for  plaintiff,  an  exception 
in  arrest  of  judgment,  directly  the  reverse  of  that  in  the  fore- 
going case,.  WHS  taken,'viz,  that  the  declaration  had  omitted 
the  word  suos :  but  the  court  thought  the  objection  entitled 
to  very  little  weight;  because  the  plaintiff  having  alleged, 
that  it  was  his  fishery,  the  fish  there  should  be  intended 
prima  facie  to  be  his  fish. 

Issue  being  joined  upon  a  prescription  for  the  sole  and  ex- 
clusive right  of  fishing  over  four  places  in  a  navigable  riveH, 
proof  of  a  right  of  fishing  over  three  of  the  four  places 
was  holden  not  to  support  the  right  claimed ;  although  it 
appeared  that  the  trespasses  complained  of  were  committed 
in  one  of  the  three  places  over  which  the  right  was  shewn 
to  exist. 


Free  Fishery. 

It  is  to  be  lamented,  that  the  books  do  not  afford  materials 
for  an  accurate  description  of  a  free  fishery.  That  thissub- 
ject  is  involved  in  doubt  and  uncertainty,  will  appear  from 
the  following  passages,  extracted  from  the  writings  of  Mr. 
Justice  Blackstone  and  Mr.  Hurgrave. 

Mr.  J.  Blackstone,  having  defined  common  of  fishery  to 
he  a  liberty  of  fishing  in  another  man's  water",  states  a  free 
fishery  to  be  an  exclusive  right  of  fishing  in  a  public  river, 
3iid  adds,  '*  that  is  a  royal  franchise,  aud  is  considered  as 
•ttch  Id  all  countries  where  the  feodal  polity  has  prevailed; 

k  ChildT.  Greenhill,  Cro.  Car.553.Sir    1  Rog^crs  v.  Allen,  1  Camp.  N.  P.  C 
Wm.  Jones,  440. 8.  C.     '  SQ9. 

m  2  Bl.  Com.  39,  40.  Ed.  It. 
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ijlKNigh.lbemakinf^ttich  grants,  and  tbtieby  >ftppf of mtuig 
what  ae^ms  to  be  utinaiural  to  raatimio,  theiuae  ^f  running 
twMiet^.yiw  (KohtbUod  for  the  fufcuce  by  King  Jobn'a  great 
iobarler;'«iKi  tlie .rivers,  that  were  fenced  in  his  time  were 
directed  to  be  Ijiid  open.  This  opening  was  extended  by 
tbeaeoondand  third,  charters  of  Henry  Ill.to  those  also 
wMch  were  fenced  under  Richard  I.»  so  that  a  franchise  pf 
free  iisbefy  ougtjt  to  be  aa  old  as  the  reign  of  .Henry  .11. 
■Thia  differs  from  a  several  fishery,  because  be  that  has  a.^- 
vfital  fishery  must  also  be  (or  at  least  derive  his  ri/{bt  fmpfi) 
tbe  owner  of  the  soiJ,  which  in  a  free  fishery  is  not  xequisite. 
It  differs  from  a  common  of  piscary,  in  that  tbe  free  Qshe(y 
is  an  exclusive  right ;  the  common  of  piscary  is  not  so ;  ^and 
therefore,  in  a  free  fishery,  a  person  has  a  property  in  the  fish 
before  they  are  caught;  in  a  common  of  piscary,  not  until 
afterwards.  Some,  indeed,  have  considered  a  free 'fishery, 
not  as  a  royal  franchise,  but  merely  as  a  private  grant  of  a 
liberty  to  fish  in  the  several  fishery  of  the  grantor.  But  the 
considering  such  right  as  originally  a  "flower  of  the  preroga- 
tive, till  restrained  by  Magna  Charta,  and  derived  by  royal 
grant,  previously  to  the  reign  of  Richard  I.,  to  such  as  now 
claim  it  by  prescription,  and  to  distine;uish  it,  as  we  have 
-'done;fiio<n  a  eeveral  and  a  common  of  fishery,  may  remove 
.some  difficulties,  in  respect  to  this  matter, 'Willv^whtcb  oar 
^  books  are  embarrassed." 

On  this  passage  Mr.  Hargrave  made  the  following  re- 
matk*:  '•Both  parts  of  this  description  6f  a  free  fishery 
'seem  disputable.    With  regard  to  the  first  part,  although 
for  the  sake  of  distinction  it  might  be  more  convenient 
to   appropriate   free    fishery  to   the  franchise  of  fishing 
in  public  rivers  by  derivation^fcom  the  crown  ;  and  although 
in  other  countries  it  may  be  so  considered,  yet,  from  the 
Ja.nguage  of  our  books,  it  seems  as  if,  in  our  law,  practice 
*  haci  extended  this  kind  of  fishery  to  tfll  streams,  whetlier 
•private  orpublic:*neither*the  register  nor  pther  book  pro* 
fewinp:  any  discriminntion.     Reg.  95.  b.F.N.B.  88.  G. 
^Trtz.  Abr.  A^s.  «S.  17  E.  4.  &  b.  7.  a.  7  H.  7- 13,  b.    With 
respect  to  the  2d  part,  it  is  true,  that  id  Smith  v.  Kempe, 
(^  Salk*;687.  Carth»  €35.  S. C.  thecourt  held ^free  Asbery  to 
.import  an  exclusive  'right  equally  with  ^sevejtil   fishery, 
.-clMKfly.mlyiug  on  the  writ  inithe  Regi8ter'954  bv  and'  the 
r4($  E.3.  lUa.    But  (beu  this>  was  only  ithe  opinienof  t>wo 
J  ctdges?  against  one^,  wboatreniioasly  i  itsietedv  thatH4ie  ^word 


B  Haiipmve'i  Co.  Litt.  122,  a.  n.  7.        p  fivrc,  J. 
•  Holt,  C.  S.  Doibco,  J: 
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libera^  es  vi  ierminU  implied  coininon,  and  that  many  judg- 
ments and  precedents  were  founded  on  Lord  Coke's  so  con- 
struing  it  That  the  dissenting  judge  was  not  wholly  un- 
warranted in  the  latter  part  of  his  assertion,  appears  from 
two  determinations  a  little  before  the  case  in  question,  viz. 
Upton  V.  Dawkins.  3  Mod.  97$  where  judgment  was  ar- 
rested in  trespass  for  breaking  and  entering  a  free  fishery ; 
because  the  aeclaration  alleged  the  fish  taken  to  be  the  fiish 
of  (he  plainHff;  and  Peake  v«  Tucker,  cited  in  margin, 
Cartb.  986.  where  judgment  was  arrested  on  the  same 
ground.'* 

After  the  preceding  remarks  were  published,  Mr.  J. 
Blackstone,  with  that  candour  and  liberality,  which  are  the 
inseparable  companions  of  true  learning,  added  the  follow- 
ing observation  in  a  subsequent  edition  of  his  Commentaries: 
^  It  must  be  acknowledged,  that  the  rights  and  distinctions 
of  the  three  species  of  fishery  are  very  much  confounded 
in  our  law  books ;  and  that  there  are  not  wanting  respect- 
able authorities  (see  them  well  digested  in  Hargrove's 
notes  on  Co.  LitL  1S9.  (93),)  which  maintain  that  a  several 
fishery  may  exist  distinct  from  the  property  of  the  soil,  and 
that  a  free  fishery  implies  no  exclusive  right,  but  is  synoni- 
mous  with  common  of  piscary/' 

Whatever  be  the  nature  of  free  fishery,  whether  it  be,  as 
Mr.  J.  Blackstone  supposes,  an  exclusive  right,  or  as  Mr. 
Hargrave  seems  to  think,  only  the  same  with  common  of 
fishery ;  since  the  case  of  Smith  v.  Kempe,  before  mentioned, 
it  is  too  late  now  to  contend,  that  an  action  of  trespass  vi  et 
armis  will  not  lie  for  an  injury  to  it  (3).  But  it  may  admit 
of  a  question,  whether  the  declaration  ought  to  state  the  fish 
taken  to  be  the  fish  of  the  plaintiff.  It  seems,  that  such  al- 
legation ought  not  to  be  made. 

If  an  issue  taken  on  a  prescription  by  defendant  goes  to 
the  whole  trespass,  such  issue  being  found  for  the  defend- 
ant,  the  plaintiff  will  not  be  entitled  to  costs,  although  a 
verdict  be  found  for  him  on  the  general  issued. 

q  Vivian  v.  Blake,  1 1  East,  263. 


(3)  It  should  be  remarked,  however,  that  the  declaration  in  Smith 
V.  Kempe,  was  for  breaking  and  entering  the  tlo$e  of  the  plaintiiF, 
and  fishing  in  the  free  fishery  of  the  plaintifi^tn  the  said  close.  See 
Carthew*s  Rep.  p.  285. 
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Common  of  Fishery. 

A  common  of  fishery  is  a  right  of  fishing  in  common  with 
other  persons  in  a  stream  or  river*  the  soil  whereof  belongs 
to  a  third  person.  This  does  not  differ  in  any  respect  from 
any  other  right  of  common',  and  trespass  will  not  lie  for  an 
.  injury  to  it.  A  person  having  common  €>(  fishery  in  ano- 
ther's land,  cannot  cut'  the  grass  growing  on  the  bank* 

Under  ancient  deeds  recognising  a  right  in  the  owner  of 
an  estate  to  have  a  weir  across  a  river  for  taking  fisbS  if  it 
appear  that  such  weir  was  heretofore  made  of  brushwood, 
through  which  the  fish  might  escape  into  the  upper  part  of 
the  river,  he  cannot  convert  it  into  a  stone  weir,  whereby 
the  possibility  of  escape  is  debarred,  except  in  times  of  ex* 
traordinary  flood. 

r  SaJk.  637.  t  Weld  t.  Hornby,  7  EMt»  V^ 

I  13H.S.p.l5.  b. 
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FRAUDS,  STATUTE  OF. 

Slat.  29  Car.  2.  c.  3.  eniiiled^  An  Act  for  Prevention 

of  Fraudi  and  PerjurieM. 

I  •  Jntrodficiion.     The  JitsU  second^  and  third  &c- 
tions^  relating  to  parol  Demises,  Assignments, 
and  Surrenders. 
II.  The  fourth  and  seventeenth  Sections,  relating  to 

AgreemerUs. 
III.  The  fifth  and  sixth  Sections,  relating  to  the  Exer 

cutian  and  Revocation  of  Wills. 


SSSttSHB 


I.  Introduction.     The  first,  second,  and  third  Sections, 

relating  to  parol  Demises,  Assignments,  and 
Surrenders. 

Introduction.— Tb\9  statute,  the  wise  provislous  of 
which  have  been  so  ofteo  and  so  justly  commended  (I),  is 
supposed  to  have  been  the  joint  production  of  Sir  Matthew 
Hale,  Sir  F.  North,  and  Sir  Leoline  Jenkins,  an  eminent 
civilians    Sir  M.  Hale,  however,  died  a  few  months  before 

%  SceQilb.  Eq.  R.  171.  and  Ld.  Keeper  Oailford*i  Lift,  p.  109. 

« 

(1)  Lord  Nottingham  used  to  say  of  this  statute,  that  every  line 
of  it  was  worth  a  sabtidy.  Ld.  Keeper  Guildfoird's  Life  by  R. 
North,  p.  log.  See  also  Chaplin  v.  Rogers,  1  East,  194,  where 
Lord  Kenyon,  C.  J.  said,  **]t  is  of  great  consequence  to  preserve 
DDimDjaired  the  several  provisions  of  the  statute  of  frauds,  which  is 
one  of  the  wisest  laws  in  our  statute  book^ 
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the  act  passed  into  a  law  [2) ;  and  this  circumstance  may 
possibly  account  for  the  inaccuracies,  which  have  been  clis- 
covered  in  the  composition^  To  detail  all  the  clauses  of 
this  statu te»  and  to  notice  the  construction  which  they  have 
received  in  a  Tariety  of  decisions,  would  far  exceed  the  li- 
mits prescribed  to  this  abridgment:  it  would,  indeed,  be  in 
a  great  measure  superfluous,  since  this  arduous  task  has 
been  already,  in  part,  performed  by  a  learned  ^ntleman» 
who  has  signified  an  mtention  to  complet€|  his  valuable 
treatise  (3).  The  object  of  the  present  chapter  will  be 
merely  to  select  such  of  the  provi»ions  of  the  statute  of  ■ 
ifVauds  as  fall  within  the  scope  of  this  work,  and  to  subjoin, 
in  a  regular  series,  the  cases  which  have  arisen,  and  the  de- 
cisions  thereon. 

l^t  S^Hvn. — By  this  sidiiufB,  for  prevention  of  tnanjffrau* 
dtilent  practices,  which  are  commonly  endeavoured  to  be  upheld 
hy  perjury  and  subornation  of  perjury ^  it  is  enacted,  that, 
''All  leases,  estates,  interests  of  freehold,  or  terms  of  years, 
"  Of  any  uncertain  interest  of,  in,  to,  or  oi^t  of  ai^  mcto- 
'*  suages,  manors,  lands,  tenements,  or  hereditaments,  made 
'*  or  created  by  livery  and  seisin  only,  or  by  parol,  and  not 
pift  in  writing,  ami  signed  by  tbe  parties  so  making  or 
creating  the  same,  or  their  agents  thereunto  lawfully  au- 
thorized by  writing,  shall  have  tbe  force  ami  effect  of  leases 
or  estates  at  will  only.'^ 

9d  Section.^^**  Except  all  leases  not  exceeding  the  term  of 
*'  three  years  from  the  making  thereof^  whereupon  the  rent 
**  reserved  ^  die  landlord,  during  such  teirm.  sbsU  am'QU)U 
*'  unto  two  third  parts,  at  tiie  least,  of  tbe  full  improved 
**  value  of  the  thing  demised.** 

Collecting  the  meaning  of  the  first  section^  by  aid  derived 

b  See  Doug.  244.  n.  e  Ptar  Ellenborougfc,  C.  J.  in  Crosby  t- 

Wadiwoith,  6  East,  602. 

•  •  •  « 

(3)  Sir  M.  Hale  died  oo  the  asth  of  December,  1 676.  The  par-- 
lianent  .p^t  (Dp  the  lAth  February  following,  and  thia  sUtute  re- 
ceived the  royal  assent  on  the  l6th  April,  1677*  From  tbe  circum- 
ftance  of  thU  statute  not  having  passed  until  after  the  death  of  Sir 
14*  Hale,  U>r4  AfeasfieM  iafenrcd,  that  it  could  not  have  been 
dawa  by  him  ;  mone  especially  as  the  bill  was  introduced  in  the 
iMfuil  naanner,  i|nd  not  upon  %ay  reference  to  tbe  jadget.  See 
^jPfihaiQ  v^Cbetwynd,  I  Bunr.  418. 

(3)  See  a  Treatise  on  the  Statute  of  Frau^,  by  W.  Roberts,  of 
LincolaV  Inn,  Svo.  1805, 


«c 
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from  the  Iftngu^e  and  termt  of  tbe  second,  toid  the  exc«p« 
tion  thei^irt  cotifcfmed,  I  think,  thit  the  leases,  &c.  meaftft 
to  be  vacated  by  the  first  section,  musft  be  understood  as 
letufes  of  the  tih&Mtid  with  those  in  the  second  section,  bat 
^Hitfrti  cortveyed  a  larger  interest  to  the  party  tlwnfot  a  term 
of  tAf*e^  y^af^^  and  such  also  as  were  made  under  a  rent  re< 
iirted'  ihef*eup<m.  Hefnce,  where  the  plaintiff'  agreed  6y 
parot^  \i\i\\  tftie  defendant,  for  the  parchase  of  a  standing 
cr'dp'or  vffoTting  gtmi,  then  growing  in  a  close  of  the  de^ 
itodanf^,  for  d  tfertlrin  sum;  it  was  hnlden,  that  the  agree* 
t)lient  ^^  not  a  Idtfse,  estate,  interest  of  freehold,  or  term 
of  yedr9,  *^or  M  uncertain  interest  of,  in,  to,  or  out  of 
landsr  dresited  by  panrf,*'  within  the  nieiining  of  the  first 
ileciioff,  M  tfs  to  be  void  on  the  ground  ^i  not  having  been  in 

A  lease  by  parol  for  a  year  and  a  half,  to  commence  after 
-the  expiration  of  a  lease  which  wants  a  ye&r  of  expiring,  is 
good;  for  it  does  not  exceed  three  years  from  the  making. 
Ryley  v.  Hicks,  M.  ^  Geo.  i.  per  Raym.  Bull.  N.  P.  173. 
1  Sit.  651.  S.  C.  hot  probably  fW>ra  a  different  note.  In  In- 
man  v«  Stamp,  B.  R.  Trin«  55  Creo.  3.  Dampier,  J.  said,  the 
practice  had  been  with  the  foregoing  case  of  Ryley  v.  Hicks^ 
atthohgh  he  ratl^er  inclined  to  think  that  the  second  sectiott 
Of  this  statute,  taken  #ith  s«  4.  was  confined  to  leases  exe«> 
cuted  by  possession,  on  wMcfa  two  thirds  of  the  improved 
ffent  Were  reserved. 

^n  an  action  for  the  breach  of  an  agreement,  whereby  the 
defendant  agreed  to  take  of  the  plaintiff  certain  premises  for 
15  years*,  it  appeared,  by  the  evidence  of  an  attorney,  that 
he  had  prepared  a  draft  of  a  lease,  which  he  had  sent  to  an 
attorney  on  the  part  of  the  defendant  for  perusal,  who  made 
some  alterations  in  it,  and  returned  it;  ths^t  soon  after,  the 
defendant,  being  unable  to  perform  the  agreement,  applied 
to  the  plaintiff  to  cancel  it;  to  which  the  plaintiff  did  not 
i&bject,  upon  being  indemnified  against, the  expense  which 
he  had  incurred  ;  but  before  he  would  try  to  let  it  again,  he 
required  the  defendant  to  relinquish  the  agreement  by  writ^ 
ing.  Whereupon  the  defendant  wrote  on  the  draft  of  the  lease 
ks  follows :  '*  I  hereby  request  Mr.  Shippey^  to  endeavour  to 
let  the  premises  to  some  other  person,  as  it  will  be  income^ 
nient  to  me  to  perfdrm  my  agreement  for  them,  and  for  so 
doing,  this  shall  be  a  sufficient  authority.  I  Derrison.**  The 
defendant  having  refused  to  make  any  compensation,  this 
action  was  brought.    It  was  admitted,  that  at  the  time  when 

d  3.  C.  '•  Shipp^  ▼•  DcRisoB,  6  Efp.  N.  P.  C. 

190. 
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the  agreement  for  the  lease  was  entered  into,  it  was  not  re- 
duced into  writing,  nor  was  any  memorandum  made  or 
note  of  it.  It  was  objected,  that  the  agreement  was  void 
by  the  statute  of  frauds;  and  Hawkins  ▼•  Holmes,  1  P. 
Wms,  770.  was  cited.  But,  per  Lord  Ellenborough,  C.  J. 
**  It  is  not  necessary  that  the  note  in  writing  should  be, 
contemporaneous  with' the  agreement  It  is  suflScient  if  it 
has  been  made  at  any  time,  and  adopted  by  the  party  after- 
wards; and  then  any  thing  under  the  hand  of  the  party,  ex- 
pressing that  he  had  entered  into  the  agreement,  will  satisfy 
the  statute,  which  was  only  intended  to  protect  persolns  from 
having  parol  agreements  imposed  on  them.  In  this  case, 
the  indorsement  says,  ihat  he  Was  triable  to  perform  the 
agreement  for  the  premises,  and  it  is  written  on  the  draft 
of  the  lease  of  those  premises,  which  had  been  perused  and 
altered  by  his  own  attorney.  It  is  sufficient  with  respect  to 
the  case  from  Peere  Williams,  to  observe,  that  was 'an 
agreement  purely  executory,  and  nothing  more  than  the  bare 
draft  of  the  lease,  which  was  not  signed  by  the  party.** 

Where  the  lessee  of  a  house,  and  his  partner  in  trade, 
agreed  to  pay  the  lessor  annually,  during  the  residue  of  the 
lessee's  term,  10  per  centon  the  cost  of  new  buildings  if  the 
lessor  would  erect  them ;  it  was  holden^  I.  That  this  agree- 
ment was  not  required  by  the  statute  of  frauds  to  be  in 
writing ;  2.  That  although  the  partner  quitted  the  premises, 
he  was  liable  on  this  collateral  agreement  during  the  resi- 
due of  the  term. 

Any  uncertain  interest  in  landJ]  The  defendant  had 
agreed*,  by  parol,  that  the  plaintiff  should  have  the  liberty 
of  stacking  coals  upon  part  of  a  close  belonging  to  the  de- 
fendant, for  the  term  of  seven  years;  and  that,  during  this 
term,  the  plaintiff  should  have  the  sole  use  of  that  part  of 
the  close  (4).  After  the  plaintiff  bad,  pursuant  to  this 
agreement,  enjoyed  the  liberty  of  stacking  coals  for  three 
years,  the  defendant  locked  up  the  gate  of  the  close.  The 
question  was,  whether  this  agreement  was  good  for  seven 
years  ?  Lee,  C.  J.  and  Denison.  J.  were  of  opinion,  that  it 
was;  observing,  that  in  the  case. of  Webb  v.  Paternoster^ 
Palm.  7L  it  was  laid  down,  that  the  grant  of  a  licence  to 

f  Hobjy.Roebuck  and  another,  7  Taunt.       g  Wood  y.  Lake,  Say.  Rep.  3. 
157. 


(4)  From  a  MS.  note  of  this  case  it  appears,  that  the  coneidera* 
tion  to  be  paid  by  the  plaintiff-for  the  liberty  of  stacking  the  coals, 
was  20s«  for  every  stack. 
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stack  hby  upon  land  did  not  amount  to  a  tBase  of  tbe  land  ; 
and  although  it  was  said  in  that  case^  that  such  a  licencfi 
{M-ovided  the  grant  were  for  a  time  certain,  was  irrevocable, 
yet  it  did  not  follow,  that  an  interest  in  the  land,  did  thereby 
pass.  As  tbe  agreement,  in  tbe  present  case^  was  only  for 
an  easement,  and  not  for  an  interest  in  the  land,  it  did  not 
amount  to  a  lease ;  and,  consequently,  it  was,  notwithstand- 
ing tbe  statute,  good  for  seven  years.  Foster,  J.  concurred 
in  opinion,  that  tbe  agreement  did  not  amount  to  a  lease  f 
but  be  inclined  to  be  of  opinion,  that  tbe  words  in  tbe  sta- 
tute, *^  any  uncertain  interest  in  land,"  extended  to  this* 
agreement»  and,  conseque|Mly,  that  it  was  not  good  for  more 
than  three  years.  Lee,  (J.  j.  and  Denison,  J.  were  of  opi-^ 
nion,  that  these  words  related  only  to  interests,  which  are 
uncertain  as  to  the  time  of  their  duration*  After  considera- 
tion, it  was  holden,  that  the  agreement,  though  by  parol^ 
was  good  for  seven  years. 

Shall  have  the  force  and  effect  of  leases  at  will  omltJ* 
Notwithstanding  these  words,  a  lease  by  parol,  for  a  longer 
term  than  three  years,  will  enure  as  a  tenancy  from  year  to 
year. 

In  an  action  against  a  tenant^,  for  double  rent,  for  bold^ 
ing  over  after  the  expiration  of  his  term,  and  a  regular  no- 
tice to  quit,  the  first  count  in  the  declaration  stated  a  hold-* 
ing  under  a  certain  term,  determinable  on  the  iStb  of  May 
then  last  past.;  and  other  counts  stated  a  holding  from 
year  to  year,  determinable  on  the  same  day.  It  appeared 
m  evidence,  that  the  defendant  had  held  the  premises  for 
two  or  three  years,  under  a  parol  demise  for  twenty-one 
years  from  the  day  mentioned,  to  which  the  notice  to  quit 
referred.  It  was  contended  at  the  trial,  that  the  holciitig 
should  have  been  stated  according  to  the  legal  operatioik  of 
it, as  a  tenancy  at  will;  and,  as  there  was  not  any  count 
adapted  to  that  statement,  the  plaintiff  ought  to  be  n6a* 
suited.  Rooke,  J.  however,  considering  that  it  amounted 
to  a  tenancy  from  year  to  year,  overruled  the  objection,  and 
the  plaintiff  obtained  a  verdict.  On  motion  to  set  aside  the 
verdict, oa  the  ground  of  a  nusdirection,  Lord  Kenyon,C.  J* 
said,  that  the  direction  was  right,  fpx  such  holding  now 
Operates  as  a  tenancy  from  year  to  year.  The  meaning  of 
the  statute  was,  that  such  an  agreement  should  not  operate 
as  a  term ;  but  what  was  then  considered  as  a  tenancy  at 
will  has  since  been  properly  construed  to  enure  as  a  tenancy 
from  year  to  year. 

k  CIayto&T.Bla]bey,ST.|i:3. 
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ir  a  landlord  lease  for  seveo  years  by  parol',  and  a^ree 
that  the  tenaat  shall  enter  at  Lady  Day  and  quit  at  Candle- 
masy  though  the  lease  be  void  by  the  statute  of  frauds,  as  to 
the  duration  of  the  term,  the  tenant  holds  under  the  terms 
of  the  lease  in  other  respects^  and,  therefore,  the  landlord 
can  only  put  an  end  to  the  tenancy  at  Candlemas, 

3rd  Section. — ^"  And  moreover,  that  no  leases,  estates,  or 
*•  intenests,  either  of  freehold,  or  terms  of  years;  or  any  un- 
**  certain  ifiterest,  not  being  copyhold  <dr  customary  interest 
"  of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tene- 
ments, or  hereditaments,  shall  be  assigned,  granted,  or 
**  surrendered,  unless  it  be  by  deed,  or  note  in  writings 
signed  by  the  party  so  assigning,  granting^  or  surrendering 
tiie  same,  or  their  agents  thereunto  lawfully  aulboriEed  b^ 
writings  or  by  act  and  operation  of  law." 

The  mere  cancelling  in  fact  of  a  leas^  cannot  be  consi- 
dered  as  either  a  deed  or  note  in  writing  within  the  meaning 
of  this  clause,  and,  consequently,  will  nOt  be  a  surrender. 
A  parol  assignment  of  a  lease  from  year  to  year  is  void  under 
this  claused 


« 


U.  Fourth  and  Seventeenth  Seciians  relating  to  Agree-: 

ments. 


>  I 
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_  4  _ 

4//*  Seqtion. — **  No  action  shall  be  brought  whereby  to 
charge  any  executor  or  administrator,  upon  any  special 
promise,  to  answer  damages  out  of  his  own  estate;  or  to 
"  charge  the  defendant  upon  anjr  special  promise  to  answer 
"  for  tbedebt,  default,  or  miscarriage,  of  another  person  ;  or 
to  charge  any  person,  upon  any  agreement  made  upion 
'I  consideration  of  marriage;  or  upon  any  contract  or  sale 
*^  of  lands,  tenements^  or  heiedit^men^s,  or  any  interest  in 
**  or  concerning  them  ;  or  upon  any  agreement  tnat  is  not  to 
*f  be  perforiped  within  the  space  of  one  year  from  the  making. 
"  thereof,  unless  the  agreement  upon  which  such  action  shall 
^  h^  brouji^ht,  or  some  memorandum  or  note  thereof,  shall 
**  be  jn  writing,  and  signed  by  the  party  to  be  charged  there-, 
wilh,.ai;  some  other  person  thereunto  by  him  lawfully.au- 
tbqrized/^ 

.  It. will  be  proper  to  rensark,  that  this  section  was  intended* 

i  Doe  d.  Rigge  y.  Bell,  5  T.  R.  471.         I  Bottingr  y.  Martin,  Sussex  Lent  Am  . 
k  Roe  d.  £.  Berkeley  y.  Abp.  t4  York,        1808,  comm  Sir  A.  McDonald,  C.  B. 
6£»it,8^.  1  Camp.  N.  P.O.  318. 
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for  the  relief  of  personar  representatiTes  and  others,  and  it 
was  not  thereby  intended  that  they  should  be  charged  fur- 
ther or  otherwise  than  by  commevi  law  they  were  chax]geaUe» 
Before  the  statute,  a  promise  made,  with  reference  to 'any  of 
thetAibjects  medtioned  ia  this  section,  would  not  have  made  • 
the  party  promising  liable,  unless  such  promise  had  been 
founded  on  a  sufficient  conaideratiosP.    The  same  rule  holds  . 
«hice  the  statute,  with  this  addition,  that  such  promise,  and  « 
the  consideration*  on  which  it  is  founded,  must  be  in  writ* 
ing,  and  signed  by  the  ps«ty  to  be  chained,  or  hi^  agent    If 
an  action  is  brought  for  the  iioii<»perfonmmce  of  the  ptbanm^ 
it  ia  Hdt  necessaiy  that  ttahould  oe  stated  in  the  declaxation^» 
that  the  ^reement  was  in  writing ;  it  will  be  sufficient  foe  . 
the  plaintiff  to  produce  a  written  agreement  in  evidenee  at 
the  trial  (5) ;  but  if  such  agreement  be  pkaded  in  bar  of 
another  action,  it  must  be  shewn  on  the  face  of  the  pies, 
that  it  was  in  writing ;  for,  otherwise,  it  woulfi  not  appear 
tbat  it  wsB^  an  agreement  whereon  an  action  might  foe  main* 
tained^ 

Having  premised  that  the  preceding  remarks  apply  to  each 
^f  the  chuses  in  this  section,  and  that  they  are  mtroduced 
in  this  place  for  the  sake  of  avoiding  repetition,  I  shall  pro- ' 
ceed  to  consider  the  several  clauses  separatdy. 

tfo  acUtm  skalt  be  brought  to  charge  any  executor  oradmU 
nUlrator  upon  any,  special  promise,  to  answer  damages  out  of 
his  own  estate J\  The  leading  case  on  this  clause  is  that  of 
Bann  v.  fiughes :  in  that  case  it  was  stated  in  the  declara- 
ti(Mi%  **  that  disputes  had  arisen  between  the  testatrix  and 
the  intestate,  which  had  been  referred  to  arbitration ;  that 
the  arbitrators  awarded,  that  the  intestate  should  pay  to  the , 
testatrix  a  certain  sum  of  money  on  a  day  appointed ;  that 
afterwards  the  intestate  died,  possessed  of  effecto  sufficient 
to  pay  the  sum  awarded ;  that  at  the  time  of  the  death  of 
the  testatrix,  the  sum  awarded  remained  unpaid,  by  reason 
of  which,  the  defendant,  as  admintstratrix,  became  liable  to  * 

•  » 

m  BureU  ▼.  TniMell,  4  Tatiiit.  117.  p  CaM  ▼.  Baibcr,  T.  Rajmi.  450. 

o  Wain  y.  Warlieis,  6  East,  10.    Bat  q  Rannandanothai^tseeiiCan  of  Hsgr 

lea  Qoodnuui  v.  GliaM,  1  B.  Ic  A.  BugtiM  v.  ItabaUa  HugtHs  adspi-  . 

297.  BlMtatiiz  sf  John  Hv^Mi- 
<o  Anon.  Salk.  619.  S  JSiur.  ISOO.  (isr 

¥a(c8|J.,&F.     * 


(5)  A  plita  of  tender  to  the  action  will  supersede  the  necestity 
of  tUr  proof ;  for  k^.  payment  of  ipon^  iato  court  upon  that  pica, 
the  defendsntadssiM  ^.nspse  of  aclian.  Middletoa  v.  Bnswer, 
Pcake'sN.  P.C.  15. 
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f>ay  the  plaintiffs  as  executors  the  said  sum,  and  being^so^ 
iable,  the  defendant  (not  saying  as  administratrix)  in  conn* 
deration  thereof,  promised  to  pay  the  same/'  Pleas.  1.  Non 
assumpsit  2.  Pleue  administravit.  3.  An  outstanding  debt 
on  bond,  and  plene  administravit  prsBter.  The  replication 
took  issue  on  all  the  pleas.  Verdict  for  the  plaintiffs  on  the 
first  issue,  and  damafi^es  assessed  :  on  the  other  issues^  for  the 
defendant  The  plaintiffs  entered  judgment  for  the  damages 
assessed  and  coeM,  against  the  defenduint  generaUy.  On  a 
writ  of  error  in  the  Exchequer  Chamber,  it  was  assigned  for 
error,  that  the  defendant  was  impleaded  as  administratrix  of 
tbt  intestate,  yet  judgment  was  given  i^inst  her  generally. 
and  without  any  regard  to  her  having  ^ods  of  the  intestate 
in  her  hands  to  be  administered.  The  Court  of  ExchequeF 
Chamber  reversed  the  judgment  Upon  a  writ  of  error 
from  this  judgment,  in  tbe  House  of  Lords,  the  following 
question  was  put  to  the  judges:  Whether  sufficient  matter 
af^^eared  upon  the  declaration  to  warrant,  after  vesdict,  the 
judgment  entered  up  against  the  defendant  in  error  in  hec 
personal  capacity'?  Skynner,  C  B.  delivered  the  unanimous^ 
opinion  oC  the  judges,  1.  That  there  was  not  a  sufficient , 
consideration  to  support  this  demand,  as  a  personal  demand 
against  the  defendant;  inasmuch  as  the  defendant  did  not  ^ 
derive  any  advantage  from  the  promise,  for  it  was  a  promise  ' 
generally  to  pay  upon  request,  what  she  was  liable  to  pay 
upon  request  in  another  right,  and  the  promise  was  not 
founded  on  any  consideration  of  forbearance  or  the  like, 
which  might  have  supported  it  2.  That  the  promise  not 
being  founded  on  any  consideration,  the  circumstance' of  its 
being  in  writing  (which  might  be  presumed  after  verdict) 
would  not  assist  the  case;  tor,  by  the  law  of  England,  an 
agreement  merely  written,  and  not  bein?  a  specialty,  required 
a  consideration.  3.  1'hat  the  statute  of  frauds  iiad  not  taken 
awiay  the  necessity  of  a  consideration ;  for  that  statute  was 
made  for  the  relief  of  personal  representatives;  and  did  not 
intend  to  charge  them  further,  than  by  common  kiw  they^ 
were  chargeable. 

Or  to  ckarge  the  defenianl  vpon  any  special  promise  |& 
answer  fur  the  debt,  defan/t^  or  miyearriage  of  another  person,"}, 
In  order  to  bring  a  case  Within  this  clause  of  the  statute,  it- 
is  essentially  necessary  that  the  person,  on  whose.^liaif  the 
pcpmise  is  made,  should  be  liable,  as  well  as  the  promiser,. 
or,  as  it  is  sometimes  expressed,  (though  the  propriety  of  the" 
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expression  has  been  questioned)  Ifi)  that  the  promise  Ihotild 
be  collateral,  and  not  originaL  This  distinction  will  be  illus- 
trated by  the  following  cases,  which  are  arranged  under  two 
divisions;  first,  cases  within  the  statute;  secondly  cases  not 
within  the  statute. 

I.  Cases  witltin  the  %d  Clause  of  the  Ath  Section, — ^In  an 
action  upon  the  case,  the  plaintiff  declared,  that  the  do* 
fendant,  in  consideration  thatihe  plaintiff  would  let  his  geld-^ 
ing  out  to  hire  to  J.  S/,  promised  the  plaintiff  that  J.  S. 
should  redeliver  the  gelding,  but  that  J.  S,  never  did  rede* 
liver  him.  It  was  objected,  that  the  plaintiff  had  not  any 
remedy .  against  the  party  upon  the  contract,  for  not  re- 
delivering the  gelding,  except  by  an  action  of  trovex.upon 
the  subsequent  tort,  in  case  of  demand  and  refusal;  and, 
therefore,  as  such  remedy  accrued  from  a  wrong,  subsequent 
to  the  contract,  ttie  present  case  was  not  within  the  meaning 
of  the  statute;  but  u)e  court  overruled  the  objection,  observ- 
ing, that  the  party  was  also  liable  in  detinue  upon  the  original 
clelivery  or  bailment,  the  bailment  having  been  such  as  m  it^ 
nature  neguined  n  redeliyeiy ;  and  if  the  bailee  will  not  re- 
deliver the  thmg  bailed,  the  only  adequate  remedy  is  an 
action  of  detinue  against  the  barilee;  consequently,  this  pro^ 
mise  of  the  defendant's  that  J.  S.  should  redeliver  the  horse 
bailed,  for  which  there  was  a  remedy  against  J.  S.  upon,  the 
bailment,  was  a  collateral  promise,  and,  therefore,  a  promise 
to  answer  for  the  act  and  default  of  another,  within  the 
statute. 

*  A.  had  wronrfully,  and  without  the  licence  of  B.,  ridden 
his  horse,  and  tliereby  caused  its  death  :  it  was  holden*  that  a 
-promise  by  a  third  person  to  pay  the  damage  thereby  sus- 
tained, in  consideration  that  B.  would  not  bring  any  action 
agninst  A.,  is  a  collateral  promise  within  the  statute  or  frauds, 
and  must  be  in  writing. 

The  defendant,  in  consideration  that  the  plaintiff  would 
not  sue  J.  S.",  promised  to  pay  the  plaintiff  the  money  due 
from  t.  S. ;  this  was  holden  to  be  within  the  statute,  for  there 
was  not  any  consideration  stated  for  yrbich  the  plaintiff  had 
promised  not  to  sue,  and  if  there  bad,  J.  S.  could  not  have 

* 

8  Buckmyr   v.    Darnall,    Ld.    Raym.    t  Xirkham  v.  Marter,  2  B.  4c  A.  S13. 
1085.SaIk  27.B.R.6Mod.248.S.C.    a  Rotbery  v.  Cuny,  Bull.  N.  P.28|. 


(6]  **  Muny  of  the  doubts  upon  this  statute  hsve  arisen  from 
•making  use  of  the  word  eolliiteral»  which  it  not  a  word  u^d  iii  the 
•t«tiite.'*     Bull.  N.  F.gSK 
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t>miied  bioiadf  of  tbts  agreement  between  the  def€Aid«ii€  and 
plaintiflr.  but  the  debt  would  still  have  subsisted,  and,  conse^ 
quently,  the  promise  was  ocrilateral. 

J.  S.  was  indebted  to  the  plaintiff  in  a  sum  of  money',  for 
the  recovery  of  which  the  plaintiff  had  commenced  an  action; 
whereupon  the  defendant,  in  consideration  that  the  plaintiff 
would  stay  bis  action  against  J.  S.,  promised  to  pay  the  plain- 
tiff the  nxmev  owing  to  him  by  J.  S.  This  was  holden  to 
be  dearly  wiUim  the  statute;  on  the  ground  that  there  was 
a  debt  of  another  stitl  subisisting,  and  a  promise  to  pay  it 

An  opinion  formerly  prevailed,  that,  in  order  to  bring  n 
<!ase  within  the  statute,  it  was  necessary  that  there  should 
be  an  existing  debt  owing  from  the  person  on  whose  behalf 
the  undertaking  Was  made,  at  the  time  of  such  underta^king* 
Hence,  a  promise  on  the  behalf  of  another,  for  the  payment 
of  the  price  of  goods,  before  the  delivery  of  such  goods,  wa^s 
bolden  not  within  the  statute  i  because  at  the  time  of  the 
promise  there  was  hot  any  debt^  (7).  But  this  distinction  was 
overruled  in  the  following  cases. 

In  an  action  for  goods  sold  and  delivered^,  it  appefired  in 
evidence,  that  the  goods  in  qiestion  had  been  dehvejred  tp 
).  S.  in  consequence  of  a  parol  promise  by  the  defen4aQt  to 
the  plaintiff  in  these  words,  **  I  will  pay  you  if  J.  S.  xcili 
not**  J.  S.  was  entered  as  the  debtor  in  the  plaintiff's  books. 
The  court  were  of  opinion,  that  this  promise  by  the  defend- 
ant was  a  collateral  undertaking  within  the  statute. 

,  The  defendant  had  asked  M.*  (one  of  the  plaiptiff^  whe- 
ther be  was  willing  to  serve  J.  S.  with  goods  ?  M.  answered, 
that  he  did  not  know  J«  S.;  to  which  the  defendant  replied, 
if  you  do  not  know  him,  you  know  me^and  I  will  see  yvu  paid.** 
M.  then  said,  he  would  serve  him;  to  which  the  defendant 

X  Fiih  T.  Hutchinson,  3  Will.  94.  t  Jones  t.  Cooper,  Cowp.  827. 

y  Mawbrey  r.  Cuxmlngfasia,  sittiiigB  a  Bfatson   and   anothtr  ▼.   Whsiam, 

after  H.  T.  1773,  cited  in  Jones  T.  8  T.  lU  80. 

Cooper,  Cowp.  2)8. 


(7)  In  Legge  v.  Gibson,  B.  R.  M.  29  G.  3.  MS.  Bnller,  J.  said, 
**  that  he  had  always  been  of  opinion  that  Ld.  Mansfield's  doctrine 
in  Cunningham  v.  Mowbray  was  ri^htaad  warranted  by  the  statute; 
because  in  these  cases,  when  a  third  person  is  called  in,  the  real 
meaning  is,  that  the  party  will  noti  trust  the  person  first  apf^ying^ 
and  gives  credit  to  the  last;  that  Lord  Mansfield's  distinction  be- 
tween a  promise  made  at  the  time  and  aftowaids  was  soand.  This 
case  bad  been  overruled,  but  he  had  seen  no  reason  to  alter  bia 
opinion*'* 
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answered,  "  he  is  Isl  good  chep;  Init  I  will  see  tfou  paid** 
A  letter  was  afterwards  received  by  the  jr>lainttfl%  from  J.  S. 
containinor  an  order  for  certain  goods,  which  were  afterw<irds 
setit  to  him.  The  plaintiffs  made  J.  S.  the  debljor  for  these 
goods  in  their  books;  J.  S.  having  refused  to  pay  for  the 
floods,  an  action  for  goodf  sold  and  delivered  was  brought 
agarost  the  defendant.  The  court  held,  that  the  case  was 
withia  the  statute,  there  not  having  been  any  promise  in 
writing,  aind  gave  judgatent  for'Ihe  defendant;  Buller,  J,  ob- 
serving, that  the  general  rale  now  was,  that  if  ihe  persom  far 
mhou  use  tke  floods  arefumiskid  be  limhle^  any  other  pnnmist 
by  a  third  person  to  pay  that  dehi  wwit  be  in  writing. 

The  plaintiir,  a  wooUen  draper  in  London^,  employed  a 
rider  to  receive  orders  from  hia  customers,  in  the  country. 
The  defendant,  iDeeliMjnrith  the.tider  at  Deal^  desired  him 
tovrrite  to  4be  ptainti£u  po  request  him  to  supply  the  de» 
feadant's  son  (who  trwled  tothe  West  Indies)  with  whatever 
goods  he  might  wanti  04  his^  the  defendanCs  credit :  and  at 
the  same  time  saidi  '^  use  my  son  well,  chai^^e  him  as  low  as 
*'  possible,  and  /  wiil  he  bound  for  the  payment  of  the  money, 
^*  asfarasSOOL  or  \O0OL'*    The  rider  accordingly  wrote  to 
the  plaintiff  the  following  letter;  **  Mr«  Hay  man  of  this  town 
**  says,  his  son  will  call  on  you,  and  leave  orders;  apd  he 
*^  bas  promised  me  to  see  you  paid,  if  it  amounts  to  1000/. 
**  N,  B.  If  deal  for  twelve  months*  credit,  and  pay  in  six  or 
^*  eight  months,  expects  discount  in  proportion.*'    Soon  after 
the  son  received  goods  from  the  plaintiif  to  the  amount  of 
800/.,  which  were  dqKvierpd  to  him  in  consequence  of  the 
before-mentioned  engagement  of  the  father.     The  son  was 
debited  in  the  plaintiff^s  hooks^  and  having  been  applied  to 
for  payment,  wrote  the  following  answer  to  the  plaintiff: 
"  In  answer  to  your  letter  I  can  only  say,  that  I  understand 
your  credit  for.  the  goods  was  twelve  mpnths,  which  was 
also  mentioned  by  your  rider  to  my  father:  I  shall,  at  tliis 
•'*  rate,  make  you  remtttances  for  the  diflerent  parcels  as  they 
:**  become  due."  .  The  son  afterwards  became  a  bankrupt, 
«and  this  action  was  brought  against  the  fatlier,  to  recover  the 
value  of  the  goods.    Heath,  J.  (who  tried  the  cause)  directed 
the  jury  to  consider,  whether  the  plaintiff  gave  credit  to  the 
defendant  aloney  or  to  him  together  with  hfs  son;  that  in  the 
former  case  they  should  find  a  ,verdict  for  the  plaintiff;  in 
.the  latter,  for  tne  defendant;  being  of  opinion,  that  if  anjr 
.credit  was  given  to  the  son,  the  promise  of  the  defendant, 
not  being  in  writing,  was  void  by  the  statute.    A  verdict 
was  founa  for  the  ddfendant,  and  a  rule  was  obtained  to  set 

b  ilndenoD  v.  Haynaan,  1  U.Bl,  120. 
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it  aside;  which  the  court  afterwards  discharged,  beiog  clearly 
(^opioion,  that  this  promise,  not  being  in  writing,  was  Toid 
by  tne  statute,  as  it  appeared  from  the  letter  of  Hayman, 
the  son,  that  credit  was  given  to  him  as  well  as  to  the  de- 
fendant 

Where  a  parol  agreement  is  entered  into  for  the  payment 
of  the  debt^,  or  part  of  the  debt  of  another  person,  and  also, 
for  the.performance  of  some  other  act,  the  promise  to  per* 
form  wnich  would  not  of  itself  be  required  to  be  in  writing, 
an  action  cannot  be  maintained  on  such  agreement;  because 
the  agreement  being  entire,  it  is  incapable  of  separation,  so 
as  to  enable  the  plaintiff  to  recover  on  One  part  alone. 

J.  S.  being  indebted  to  several  persons',  and  among  others 
to  the  plaintiff  (who  had  incurred  considerable  expenses  in 
law  proceedings  against  J.  S.  for  t^e  recovery  of  his  debt), 
and  a  proposal  having  been  made,  at  a  meeting  of  the  credi- 
tors, tnat  they  should  receive  a  composition  of  10^.  in  the 
pound;   all  the  creditors  consented  to  take  it  except  the 

Elatntiff,  who  refused  to  consent,  unless  the  law  expenses 
efore  mentioned  were  also  paid;  whereupon  the  defendant 
promised  to  pay  those  expenses,  and  to  accept  bills  drawn 
by  the  plaintiff  on  him  to  the  amount  of  the  composition. 
The  plaintiff  accordingly  drew  bills  on  the  defendant  to  that 
amount,  which  he  accepted  and  paid;  but  the  defendant 
having  refused  to  pay  tne  law  expenses,  the  plaintiff  paid 
them  to  his  own  attorney,  and  then  brought  an  action  against 
the  defendant,  declaring  on  the  special  agreement,  and  also 
for  money  paid:  it  was  holden,  1st,  That  the  agreement, 
being  by  parol^  the  plaintiff  could  not  recover  on  the  sp)ecial 
count;  for,  though  the  agreement  was  to  do  something  be- 
yond payment  of  part  of  the  debt  of  another,  yet,  being  en- 
tire, tne  plaintiff  could  not  separate  it,  and  recover  on  on^ 
part  only.  2dly,  That  the  plaintiff  could  not  recover  on  the 
count  tor  money  paid;  because,  in  order  to  support  that 
count,  there  should  have  been  evidence  of  the  plaintiff  hav- 
ing paid  a  sum  of  money  which  defendant  was  bound  to  pay; 
whereas  here  the  plaintiff,  not  the  defendant,  was  bound  to 
pay  the  law  expenses. 

Where  a  defendant  having  entered  into  a  guarantee  in  writ- 
ing, and  become  liable  upon  it,  at  a  period  of  more  than  six; 
yeais  before  the  commencement  of  suit,  verbally  promised 
within  six  years  that  the  matter  should  be  arranged,  and  after- 
>^'ards,  upon  an  action  being  brought,  pleaded  actio  non  accre- 

<  Lexington  v.    CUikc,  2  W.  k  M.    d  CLaler  V.  Btckeit,  7  T  R.201. 
C.  B.  a  V«tT.  223. 
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yit,  &€.  it  was  holden*  that  the  statute  of  frauds  having  been 
once  satisfied  by  the  original  promise  being  in^writing,  it  was 
not  necessary,  in  order  to  take  the  case  out  of  the  statute  of 
iimitationSy  that  the  latter  promise  should  also  be  in  writings 

A.9  an  agent  for  some  manufacture,  sells  to  B.,  who  like- 
wise acted  as  an  agent,  a  quantity  of  shoes,  and  receives  cer- 
tain bills  of  exchange  in  payment  B.  being  pressed  to  indorse 
them,  refuses;  but  writes  a  letter  to  A.,  in  which  he  incloses 
the  bills;  and  adds,  **  that  should  they  not  be  honoured  when 
'*  due,  he  (B)  would  see  them  paid,"  it  was  holden^  that  this 
was  a  sufficient  agreement  within  the  statute  to  bind  B.  to 
pay  for  the  goods,  in  default  of  his  principal. 

2.  Cases  not  within  the  9d  clause  of  the  ith  siction.'^Au 
action  iiaving  been  brought  against  the  defendant,  an  attor* 
ney,  and  two  others,  for  appearing  for  the  plaintiff  without 
a  warrant,  the  record  was  carried  down  to  be  tried  at  the 
assizes',  when  the  defendant  promised,  io  consideration  that 
the. plaintiff  would  not  further  prosecute  the  action,  defend- 
ant would  pay  10/«  and  costs  of  suit  In  an  action  on  this 
promise,  the  question  was,  whether  this  was. a  promise  within 
the  statute;  and  it  was  holden,  that  it  was  not;  as  not  being 
a  promise  to  pay  the  debt  of  another,  but  to  pay  the  party's 
own  debt 

A.,  the  plaintiff*s  testator^,  brought  an  action  of  assault 
and  battery  against  J.  S.;  the  cause  being  at  issue,  the  record 
entered,  and  just  coming  on  to  be  tried,  the  defendant,  in 
consideration  that  A.  would  withdraw  the  record,  promised 
to  pay  him  a  sum  of  money,  and  the  costs  to  that  time; 
'Whereupon  A.  withdrew  his  record;  A,  died:  the  plaintiff, 
his  executor,  brought  this  action  upon  the  special  promise 
of  defendant.    The  defendant  pleaded  the  statute  of  frauds, 
viz.  that  there  was  not  any  agreement  in  writing,  touching 
the  promise    On  demurrer,  the  court  gave  judgment  for  the 
plaintiff;  being  of  opinion,  that  this  promise  was  not  within 
the  statute;   that  it  was  an  original  promise  sufficient  to 
found  an  assumpsit  against  the  defendant;  that  it  was  a  lieii 
upon  the  defenoant,  and  upon  him  only;  that  J.  S.  was  not 
a  debtor;  the  cause  was  not  tried;'  it  did  not  appear  that  J. 
$.  bad  been  guilty  of  any  default  or  miscarriage^  there  might 
have  been  a  verdict  for  him,  if  the  cause  had  been  tried ; 
J.  S.  never  was  liable  to  the  particular  debt,  damages,  or 
costs;  that  the  true  difference  was  between  an  original' pro* 

«  Gibbous  y    M<Casland,    1   B.  &  A.    g  Stephens  t.  Squire,  5  Mod.  805. 

090.  b  ReadT.  Nasb,  1  Wilt. 306. 

£  Morris  t.  8tacc3r»  Holt's  N    P.  C. 

159. 
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mise,  aiid  a  collateral  promise ;  the  former  f^iMiiae  wa^  nxji 
WfthiD  the  statute,  the  latter  was. 

It)  an  action  of  indebitatus  assumpsit^  for  money  laid  out 
to  the  us6  of  defendant^  by  the  plaintiflT*  at  the  request  of 
the  defendant,  the  evidence  was,  that  one  D.  coming  to  the 
plaidtifT,  by  the  def^dant's  order,  for  money  to  pay  some 
workmen,  who  had  been  employed  in  the  garden  of  J.  S.,  the 
infant  grandson  of  defendant,  the  plaintiff  refund  to  pay  the 
moAey,  unless  the  defendant  would  sign  a  rebei|it  Where- 
upon the  defendant  wrote  the  following  note,  rh. "  This  is  to 
certify,  that  it  is  my  request  that  you  pay  to  Mr.  D,  on  the 
account  of  J.  S.,  for  the  workmen's  use,  the  sum  o!£  ;** 

signed  by  the  defendant  It  was  objected,  thM  this  was  eri- 
dence  only  of  a  collateral  security,  and  not  of  a  debt  from  the 
defendant  But  per  cur,  the  money  was  manifestly  advanced 
on  the  defendant's  credit,  and  its  being  on  account  of  the  de- 
fendant's grandson,  an  infent,  is  a  matter  merely  between  the 
defendant  and  the  infant  The  defendant  is  the  debtor  to 
the  plaiqtiff;  the  objection  arises  from  an  dmbiguous  use  of 
the  term  collateral  promise;  by  which  the  defendant  must 
mean  a  special  undertaking  upon  a  special  contingency ;  as, 
if  such  a  one  does  not  pay,  I  wilL  It  is  also  applied  to  a 
joint  undertaking,  which  is  joint  and  several,  ana  is  called 
collateral  as  between  the  two  debtors,  but  is  original  in  each 
of  them  as  to  the  creditor;  so  in  this  case,  there  is  an  original 
undertaking  by  the  defendant,  though,  perhaps^  she  may  un- 
deKake  this  as  a  security  for  her  grandson,  as  between  him 
and  her.  The  defendant  is  the  only  original  debtor;  for  the 
infant  never  could  be  liable. 

A.,  being  indebted  to  the  plaintiff  for  the  rent  of  a  dwell- 
ing house^,  in  arrear  for  three  quarters  of  a  year  and  becom- 
ing insolvent,  made  a  bill  of  sale  of  all  his  goods  ih  the  house, 
to -the  defendant  Leaper,  in  trust,  to  be  sold  by  him  as 
broker,  for  the  benefit  of  A.'s  creditors;  defendant  accord- 
ingly advertised  a  sale:  on  the  morning  of  the  sale,  and 
while  the  defendant  was  in  possession  of  the  goods  upon  the 
premises,  the  plaintiff  (the  landlord)  came  ttere  to  distrain 
for  his  rent;  whereupon  the  defendant,  in  consideration 
that  the  plaintiff  would  not  distrain,  promised  to  pay  the 

{)laintiff  the  rent  tn  arrear.    Upon  this  promise  of  the  de- 
endant  an  action  was  brought,  and  the  question  was,  wbe- 


I 


i   Hairis  ▼.  Huntbach,    1  Buir.   373.        3  Buir.  1866.  S.C.  recognized  by  £1> 
and  MSS.  lenborougb,  C.  J.  and  Grose,  J»  in 

k  Williaiat  y.  Leaper,  2  Wils.  308.        Castling  v.  Aubtfrt,  2  £ast,  325. 
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Iher  ll^  pqro9ii9s  waft  wiAw  the  8tatirte»    It  was  beldeoi  tbat 
•k  was  not  (a). 

The  words  of  this  sectioii  bare  always -been  eonstmed  ts> 
iiiiean»  that  the  person  fi^r  whose  debt  the  coHateral  promise 
is  made,  must  stitt  remain  bimsdf  liable  for  the  debt*  Henoe 
where  a  defeildaAt,  taken  on  a  ca4  sa.,  is  discharged  out  of 
custody  by  consent  of  the  pfauDtiff,  the  debt  itself  is  extin- 
guished; and  therefore  a  promise  by  a  third  person  to  pay 
that  debt  on  coadition  of  that  discharge  is  an  onginal  pro^ 
inise»  and  not  within  the  statute^. 

1  Qoodmaa  t.  Chaie,  1  B.  ^  A.  99t. 


\S)  It  18  eittremelf  difficult  to  collect  trMt  the  rep<9rtft  the  pfe<- 
ci9e  ground  on  which  this  ceBe  "was  deeided.    Ijord  l!kflMMfi«hl»  C.  S» 
and  Wilmot,  J.  seem  to  have  ibuiided  thciv  OfiinkMi  on  a,  nm»dii» 
tioa,  that  the  pVatntiff  bad  actaally  diatnuned  and  <««•  in  psM^ 
«oti  of  the  good«  at  the  time  when  the  promiae  was  made; .  but  thb 
fact  was  tbat  the  plaintiff  was  not  in  poMei8ioa»  (see  9  WiU.  doe^) 
he  had  merely  g^ven  notioe  to  di«traio.     (See  the  remark  of  Law- 
^  reacet  J.  %  £a»t»  330.)  Yatei»  J,  argued  upon  the  groOad  of  the  4^ 
'V  fiendaot  being  in  poMessiout  and  seems  to  have  uioagbt  that  the 
'  jeftsi^ot  derived  an  advantage  from  the  plaintifi^s  permitti6^  him 
toproc^d  in  the  sale  of  the  goods;  and  that  this  was  Ah  oh^inUl 
consideriilion  to  the  defendant.     Aston,  J.  con^dered  the  g<ms  sb 
tbie  only  debtor;  and  conseqaeptty  khst  the  promise  was  not  a  prou 
mise  to  pay  the  debt  of  the  tenant.    Bnch  is  the  i^eport  of  thi^  de- 
cision; but  whatever  may  have  been  the  pf rounds  on  wtnch  tt^>W- 
ceeded,  the  case  has  since  beMi  reeci^niztd*    In  assampiitior  the 
repair  of  a  carriage,  it  appeared  that  the  catrisge  had  been  bonght 
by  J.  8.  bat  had  been  sent  to  be  repaired  by  Um  defeodai^t.  Wheh 
the  vepairs  were  done,  the  defendant  directed  the  plaintiff  to  pack 
tsp  the  carriage^  sud  send  it  on  board  ship*    Upon  the  plaintiff^s 
inquiring  who  was  to  .pay  for  the  repairs,  the  defendant  said,  as  be 
had  sent  the  carriage,  be  would  pay  for  the  repairs.    AccordiDghr 
the  carriage  was  packed  up  and  sent  on  board  ship,  and  a  bill  madle 
out  and  delivered  to  the  defendant.    It  was  contended,  on  the  part 
of  the  defendant,  that  the  undertaking  ought  to  have  been  in  writ- 
ing ;  hot,  per  Lord  Ehion,  C.  J.  in  general  oases  to  make  a  pers6n 
liable  for  goods  delivered  to  another^  thera  mast  be  either  an  oH- 

final  undertaking  by  him,  so  that  the  credit  was  given  solely  to 
im ;  or  there  must  be  a  note  in  writintE.  There  may,  however,  be 
cases  where  this  rule  does  not  apply :  j{fa  ptrson  obtains  p^nesmn 
of  goodie  on  wUek  the  landlord  ka^  a  right  to  distrain /or  reni^  and 
.  he  promisf^  to  pmf  the  rent,  thongk  U  is  eUarfy  ike  deht  ofanoihor^ 
yot  a  note  in  writing  is  not  necessary*  That  applies  precisely  to  the 
,  present  case.  The  plaintiff  had,  to  a  certain  extent,  a  lien  on  the 
carriage,  and  he  parted  with  it  on  the  defendant's  promise  to  pay. 
This  ukes  the  cas«  out  of  the  statute.  Houlditch  v.  Milne,  3  Esp. 
N.  P.  C.  86. 
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The  cue  of  Keat  r.  Temple,  t  Bob.  &  PuL  168.  where  a 
i^uettion  arose  od  the  clause  of  the  statute  now  under  co^ 
eideration,  is  omitted  on  account  of  its  special  circumstances. 

The  plaintiff,  who  was  the  broker  of  J.  S.",  having  policies 
of  assurance  of  great  value  in  his  hands,  belonging  to  J;  S., 
accepted  several  bills  for  the  accommodation  of  J.  S.    A  loss 
having  happened  on  the  policies,  which  the  underwriters 
*  had  agreea  to  pay,  but  which  J.  S.  could  not  receive  with** 
out  having  the  policies  to  produce,  the  plaintiff  was  applied . 
to,  to  give  them  up  for  that  purpose  to  the  defendant,  into 
whose  hands  J.  S.  had  at  that  time  transferred  the  manager 
roent  of  his  insurance  concerns.    Some  of  the  plaintiff's  ac- 
ceptances being  then  outstanding,  (and  particularly  an  ac- 
ceptance on  a  bill  in  the  hands  of  J.  N.)  upon  which  writs 
had  been  sued  out  (though  not  then  executed)  against  J.  S. 
•as  drawer,  and  the  plaintiff  as  acceptor,  the  plaintiff  refused 
to  deliver  up  the  policies,  th^  being  the  only  securities  he 
had  against  nis  acceptances,  without  an  indemnity ;  where- 
upon it  was  verbally  agreed  between  plaintiff,  defendant,  and 
J.  S.,  that  the  defendant,  upon  the  policies  being  made  over 
to  him,  should  pay  the  amount  of  the  bill  in  the  hands  of 
J.  N.,  with  the  costs  incurred,  and  should  lodge  money  in 
a  banker's  hands  for  the  satis&ction  of  the  remainder  of  the 
acceptances  as  they  became  due.     In   pursuance  of  tbia 
agreement,  the  defendant  paid  into  the  banker's  hands  the 
sum  agreed  on,  and  the  plaintiff  delivered  up  the  policies 
to  the  defendant    The  defendant  received  from  the  under* 
writers  the  amount  of  their  subscriptions,  far  exceeding  the 
sum  in  dispute ;  but  refused  to  pay  the  debt  and  costs  on  the 
bill  in  J.  N.'s-  hands ;  in  consequence  of  which  refusal,  the 
plaintiff  was  arrested  at  the  suit  of  J.  N.    Upon  this  the 
plaintiff  brought  an  action  against  the  defendant,  declaring 
upon  the  special  agreement,  and  also  for  money  had  and  re- 
ceived.   Th6  question  was,  whether  the  promise  of  the  de- 
fendant to  pay  the  sum  due  from  J.  S.  for  the  debt  and  costs, 
on  having  the  policies  of  assurance  delivered  to  him,  was 
within  the  statute?    The  court  were  of  opinion,  that  it  was 
not;  Lawrence,  J.  observing,  that  this  was  to  be  considered 
as  a  purchase  by  the  defendant  of  the  plaintiff's  interest  in 
the  policies.    It  was  not  a  bare  promise  to  the  creditor  to 
pay  the  debt  of  another  due  to  him,  hut  a  promise  by  the  de- 
fendant to  pay  what  the  plaintiff  would  be  liable  to  pay,  if 
the  plaintiff  would  furnish  him  with  the  means  of  doing  it. 
And  per  Le  Blanc,  J.  "  This  is  a  case  where  one  man,  having 
a  fui(ia  in  his  hands,  which  was  adequate  to  the  discharge  of 

m  CuUinf  t.  iDibcfrt,  2  Lust,  32S. 
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oeftaiD  tncumbrances, ,  another  party  utideriook,  that  if  tbe 
fund  Were  delivered  up  to  hiin»  he  would  take  it  with  the 
incumbrances :  this,  therefore,  has  not  any  relation  to  the  sta- 
tute of  fnluds." 

To  an  action  of  assumpsit  for  not  replacing  some  bank  an* 
nuities^y  the  Droduce  of  which  had  been  paid  by  the  plaintiff 
to  the  defenaant,  on  his  undertaking  to  replace  the  same 
within  a  certain  time;  the  defence  was,  that  the  defendant 
being  indebted  to  the.  plaintiff,  as  stated  in  the  declaration, 
and  also  to  several  other  persons,  an  investigation  was  had  of 
his  affairs,  and  it  was  found. that  his  estate  was  inadequate  to 
the  payment  of  his  debts,  whereupon  it  was  agreed  between 
tbe  plaintiff,  and  the  otfatei'  creditors^  and  one  J.  S.,  that  J.  S. 
should,  out  of  his  own  money,  pay  the  plaintiff  and  the  other 
creditors  10s.  in  the  pound  on  the  amount  of  their  debts,  to 
be  received  by  them  m  full  satisfaction,  and  that  they  should 
assign  their  debts  to  J.  S. ;  that  J.  S.,  in  pursuance  of  this 
agreement,  tendered  out  of  bis  own  money,  a  sum  amountipg 
to  10s.  in  tbe  pound  on  the  debt  of  the  plaintiff,  which  he 
refused  to  accept.  It  was  objected,  that  the  undertaking  of 
J.  S.  not  being  m  writing,  this  defence  could  not  be  sustained. 
Bat  tbe  court  overruled  the  objection,  Chambre,  J.  observing, 
that  this  was  a  contract  to  purchase  the  debts  of  tbe  several 
creditors,  and  not  a  contract  to  pay  the  debt  of  the  defendant 
It  was  of  the  substance^  of  the  agreement,  that  the  debts 
should  remain  in  full  force  to  be  assigned  to  J.  S«,  and  J.  & 
had  a  right  to  make  use  of  the  names  of  the  original  creditors 
to  recover  tbe  same  to  the  full  amount,  if  defendant  had  ef- 
fects to  satisfy  the  debts.  He  concluded  with  this  remark: 
**  We  all  agree  upon  the  point,  that  it  is  a  contract  for  the 

Eurchase  of  the  debts  of  tne  defendant,  which  is  not  prohi- 
ited  by  the  statute  of  frauds." 

To  bring  a  case  within  this  clause  there  must  be  a  good 
consideration  for  the  plromise  in  writing*. 

A  count  averring  that  J.  A.  made  a  bill  of  sale  of  ffoods  to 
the  plaintiff,  in  consideration  of  a  debt  of  1231. 19s.  due  from 
J.  A.  to  the  plaintiff,  and  that  plaintiff  bein?  about  to  sell  bis 
goods  in  satisfaction  of  his  debt,  the  defendant  undertook  to 
pay  bim  1221. 19s.  if  he  would  forbear  to  sell,  does  not  «hew 
Chat  this  is  a  promise  to  pay  tbe  debt  of  another  with  suiBci 
eiii  distinctness  to  bring  the  case  within  tbe  statute'. 

A  written  proposal  to  pay  a  moiety  of  the  debt  of  another, 
if  the  creditor  will  at  a  specified  time  of  meeting  accept  the 

B  Atitte7>.  Maiden,  1  Bot.  k  Pal.  N.    •  BurtU  t.  Tnusdl,  iXMUt  117. 
R.1S4.  p   lb. 
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prpposal  and  disctmrge  the  debtor,  is  not  binding  unless  tlie 
crwitor  dccede  to  the  terms  in  writing'. 

Or  to  charge  any  person  upon  any  a^eement  made  in  coM" 
sideration,  of  marriage.']  (t  is  now  settled,  notwithstanding 
former  decisions  to  the  contrary',  tbat  this  clause  does  not 
extend  to  mutual  promises  to  mariy:  consequently,  such 
promises  are  binding,  although  they  are  not  reduced  into 
writing  and  signed  by  the  party. 

Tbe  plaintiff  declared*,  tbat  ia  consideration  of  her  having 
{VE^BHMd  to  many  the  ciefeiidanti  be  promised  to  marry  her 
afc  bis  fiatlier'a  death ;  and  averred,  that  tbe  father  was  d»ul, 
but  the  defendant  bad  refused  to  many  plaintiff,  and  had 
s^oe  married  A.  &  On  non-assumpsit  ple»ded,  and  verdict 
foi  plaintiff,  it  was  moved,  in  arrest  of  judgment^  tbat  this 
PfimjL  promise  was  not  good  in  law.  But  (amr  amiment)  it 
vm^  holden^  that  tbe  case  was  not  within  tbe  Katnte;  for 
tbat  this  qUuse  in>the  statute  related  only  to  contracts  in  con- 
sideiiation  of  marriage ;  and  the  defendant,  havipg;  married 
apotber  pereon,  has  disabled  himself  from  performing  tbe  pn>- 
laim ;  Ibe  plaintiff,  therefore,  could  not  apply  to  the  spiritual 
couri  to  fa^ve  a  performance  decreed^  and  consequently  was 
eptitfjad  Uhi  compensation  in  damagies. 

Of  upowany  contract  or  saie  of  landt^  t^e.  or  amy  interest  in 
wfconcerningitkemy]  An  agreement  cooferriiu;  an  exclusive 
rigb**  to  the  vesture  of  land*,  during:  a  limited  time,  and  for 
gi^ien'puYpcMS,  is  a  contract  or  sale  of  an  interest  in,  or  at 
least!  an  ititeiest eonceming  lands;  and  for  tbe  non-perform- 
anee  of  9iich<  contract,  if  nuide  by  parol,  an  a)ction  cannot  be 
mnitotsjn^i  It^mustbe  observed;  bowever,  that  the  statute 
does'  no&  exptoasly'  and  iounediately  vacate  such  contract,  if 
made  by  parol ;  it  only  preclude  the  bringing  an  action  tOi 
^^fe^e^ti  by^ebjifging  tbe  contracting  party,  or  his  represent 
tatives,  on  the  ground  of  such  contract,  and  of  some  supposed . 
brettf^bk  tb^r^i  Hence,. if  the  contract  be  executed,  tne  par- 
ties, oaprnt  treat.itas  a  nullity. 

In<Miitatm^atii|iNtt{i9it  for  a  crop  of  potatoes  bargained  and ' 
sc||d^  M^^dtfg  uf^aod  oacried  away  by  virtue  of  such  bawain 
aiiiikeal^u    Onlit)fi  2»iM  day  of  November,  1 807,  the  defendant 

pM^S^Merf^Qj^lheillaiii^iffv  by  P>^rol»  <^«o  much  per  sack,  a 
crop  of  jifli^Um^Mw  in  tt^  f^OMud.    Tbe  defendant  was  to . 

qc.Q(iiiiit,v.IiUl,JLSiad^.N.P.  C  la  t  Per  EUenborougfa,  C.  J.  deUTvrinf 

r  Philpot  V.  W;dlet,  3  X^v.  6S.  Freem.  Uic  opidtoa  of  the  court  in  Ctosby  t. 

341 .  S.  C.  .  Wadiwoith,  6  Bast,  SOS. 

•  CoilKyi.  M^,  I  Str.  ai.  Htfaaoa.  u  Hrksr  v.  Stsnihinrtj  11  £ait,308. 

V.  Cage,  Ld.  Rv'Tin.  386.  S.  F.  per 

Ward,  C.  B.  Carth.  4G7,  8. 
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dig  them  ^p  an4  refnove  them  without  delay*  as  the  plaintiff 
wanted  the  ground  for  other  purposes.  Ibe  defendautac- 
oording\y  dug  up  and  carried  away  more  than  half  the  crop^ 
but  wras  prevepM  ^y  the  fro^t  from  taking  the  remainder. 
The  plaintiff  brought  his  action  to  recover  the  value  of  the 
whole  c^pp.  The  defendant  paid  into  court  a  sum  of  money 
equivalent  to  the  value  of  that  portion  of  the  crop  which  he 
had  t^en.  It  was  objected,  that  this  was  a  contract  or  sale 
of  an  int^in^t  in  l$(u4  But  per  Lord  Ellenborough,  C  J. 
The  libeny  which  (he  defendant  bad  of  entering  the  close  for 
the  purpose  of  talking  the  crop,,  amounted  to  an  easement, 
i^nd  nothing  moxe,  I^o  interest  in  the  land  itself  passed,  or 
was  intended  to  pass  by  the  contract  The  defendant  could 
not  iHLve  piaiqtatiriied  qectment  to  recover  pcfisessioa  of  the 
crop.  In  this  respect  this  case  differed  materially  froqn  that 
of  Cros^.  v.  Wadsworth,  which  he  was  not  disposed  to  ex- 
tend,; in  that  case  the  subject  nciatterof  the  contract  was  the 
prima  vestvir^  fo.r  which  ejectment  lies^  as  does  also  trespass 
quare  clausutp  fregit  But  trespass  quare  clausum  ^eeil 
could  not  \)e  brought  by  this  darendant  for  a  trespass  to  tne 
close  in  which  the  crop  of  potatoes  gr^w.  It  did  not  follow, 
that,  because  the  crop  of  potatoes  was  not  at  the  time  of  the 
contract;  a  chattel,  it  was  therefore  an  interest  in  land.  Bay- 
ley,  J.  said,  it  was  a  thing  whose  growth  was  at  an.  end,  and 
in  this  nespeel  distingui^able  from  the  case  of  Bristow  v. 
Waddington',  which  was  a  contract  for  the  next  yearns  crop 
o^  hops :  and  that,  he  considered:  tfa^  hmd  merely  at  a. ware- 
hpui^,  and'  that  Uie  contract  wa^  aub^tan^ially  the  same  thing, 
as  if.  the  potat(ie8.bad  been  deposttal  in  a  warehouse  at  the 
time  c^  Ihfi  aaVe» 

But  in  a  case^^  where  there  bad  been  a  sale  of  a  crop  of 
f^9oinet^mip§9  it  wa^  holden,  that  this  was  a  sale  of  an  in- 
terest in  land.  N«  No  time  was  stipuhited  for  the  removal  of 
the  turnips. 

Aa  hciioti  of  iudehitat US  assumpsit,  with  a  count  on  quan^ 
turn  meruit^  for  moieties  of  crops  of  wheat  sold  by  the  plain- 
tiff to  the  defendant,  and  accordingly  reaped  for  his,  the  de- 
fendantuS^  own  use ;  and  also  a.  count  for  money  had  and  re- 
ceived. The  case  was,  that  the  plaintiff,  by  a  parol  agree- 
ment, had  let  land  to  the  defendant,  from  which  he  Was  to 
take  two  suocessivjs  crops^  and  to  render  the  plaintiff  a  moiety 
of  the  crops  in  lieu  of  rent.    While  the  crops  of  the  second 

X  2B<M.A&Pul.  452.  '  s  Poiilter  ▼.  KiUingbeck,  1  Bot.  and 

7  EamenoQ  V.  lleelit,  2  T«uint.  3S.        PaL  397. 

lecopiislnf^  Bristow  ▼.  Waddington, 

2  Bot.  &.  PuL  452. 
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ye«r  were  on  th'e  ground,  an  appraisenient  of  them  was  taken 
by  both  parties,  and  the  value  ascertained.  The  defendant 
having  afterwards  refused  to  pay  a  moiety  of  the  value,  this 
action  was  brought.  It  was  objected,  on  a  case  reserved, 
that  the  agreement  was  within  the  statute ;  because  it  related 
to  land;  but  the  court  overruled  the  objection;  Eyre,  C.  J. 
observing,  that  the  circumstance  of  the  appraisement  seemed 
to  put  an  end  to  this  point  It  was  true,  tnat  as  the  case  ori- 
ginally stood,  the  plaintiff  had  a  claim  to  a  moiety  of  the  pro- 
duce of  the  land  under  a  special  agreement,  but  that  •pecial 
agreement  was  executed  by  the  appraisement.  The  circum- 
statice  of  the  appraisement  afforded  clear  proof  that  the  plain- 
tiff sold  what  the  defendant  had  agreea  was  his;  and  the 
price  having  been  ascertained,  brought  this  to  the  case  of  an 
action  for  goods  sold  and  delivered  {9)- 

But  although  the  contract  is  not  itself  wholly  void*  under 
the  statute,  merely  on  account  of  its  being  by  parol,  so  that 
if  the  same  is  executed,  the  parties  cannot  treat  it  as  a  nul- 
lity, yet,  while  it  remains  executory,  it  may  be  discharged 
by  parol,  before  any  thing  is  done  under  it  which  can  amount 
to  a  part  execution  of  it 

.  An  agreement  to  occupy  lodgings  at  a  yeaiiy  rent,  payable 
in  quarterly  portions,  (the  occupation  to  oommence  on  a  fu- 
ture day,)  is  an  agreement  relating  to  an  interest  in  laud» 
within  the  meaning  of  this  clause.^ 

This  dause  comprehends  sales  of  land  by  auction  as  well 
as  other  sales^;  hence,  where  land  had  been  sold  by  auction, 
and  the  contract  having  been  abandoned,  an  action  was 
brought  to  recover  the  deposit,  in  which  action  the  plaintiff 
declared  specially  on  the  contract;  it  was  holden,  that  it 
was  incumbent  on  the  plaintiff  to  prove  a  contract  in  writ- 

a'  Crosby  v.  Wadsworth,  6  East,  602.  t  Walker  v.  Constable,  2  Esp.  N.  P.  C^ 

b  Inman  t.  Stamp,  1  Stark.  N.  P.  C.  659.  1  Boa.  &  Pul.  406.  per  Enkiiie 

12.  Lord  SUeBb(»ougfa»  C.  J.   but  C  in  Buckmastav.  Hteropyi.  I.  H. 

see  Ryley  ▼.  Hicks,  Str.  65X.  axkl  Dec.  18, 1806. 
'  ante,  p.  803. 


.  (9)  *'  The  coDtract,  if  it  had  origiDally  coocemed  on  ioterest  ia 
land,  after  the  agreed  subaitution  of  pecuniary  value  for  specific 
produce,  no  longer  did  so:  it  was  originally  an  agreement  to  ren* 
der  what  should  have  become  a  chattel,  t.  r*  part  of  a  severed  crop 
in  that  shape,  in  lieu  of  rent,  and  by  a  subsequent  agreement  it  waa 
changed  to  money  instead  of  remaining  a  specific  render  of  pro* 
duce."     Per  Ellenborough,  C.  J.  6  East,  6 1 9. 


^ 


^  _ 
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ing^,  in  the  manner  specified  in  the  statute;  and  that  the 
entry  by  the  auctioneer  of  the  buyer's  name  could  not  be 
considered  as  a  sufficient  memorandum  and  signature  of  the 
agreement,  .BO  as  to  satisfy  tiie  requisitions  of  the  statute: 
aithpugh  a  different  doctrine  had  been  laid  down  with  regard  to 
the  17th  section,  relating  to  the  sale  of  goods,  upon  thecon« 
struction  of  which  it  has  been  holden^,  that  the  auctioneer 
rpust  be  considered  as  the  agent  of  bolh  parties,  and  a  memo* 
randum  made  by  him  sutiicient  to  bind  the  bargain. 

But  in  a  lat^r  case  of  Emmerson  v.  Heelis*,  it  was  solemnly 
decided,  that  a  signing  by  the  auctioneer  is  a  signing  by  an 
agent  for  the  purchaser,  although  the  contract  be  a  contract 
foir  the  sale  of  an  interest  in  land.  The  entry  of  the  name  of 
the  best  bidder  by  the  auctioneer  in  his  book,  is  just  the  same 
as  if  the  best  bidder  had  written  his  own  natne. 

Or  upon  any  agreement  that  is  not  to  he  performed  vcithin 
the  space  of  one  year  from  the  making  thereof,]  This  clause 
extends  to  those  cases  only,  where  by  the  express  agreement 
of  the  party,  the  act  is  not  to  be  performed  withip  a  year. 
Hence  it  has  been  holden',  that  a  promise  to  pay  money  on 
the  return  of  a  ship,  which  happened  not  to  return  within 
two  years  after  the  promise  made,  was  not  within  the  sta- 
tute ;  for,  by  possibility,  the  ship  might  have  returned  within 
a  year. 

So  where  an  action  was  brought  upon  an.  agreement^,  in 
which  the  defendant  promised,  for  one  guinea,  to  give  the 
plaintiff  so  many  on  the  day  of  his  marriage. '  The  marriage 
did  not  take  effect  until  nine  years  after  the  agreement ;  and 
the  question  was,  whether  the  agreement  ought  to  have  been 
in  writing.  Holt,  C.  J.  (before  whom  the  cause  was  tried) 
advised  with  all  the  judges,  and  it  was  said  by  the  majority 
of  them,  (for  there  was  a  diversity  of  opinion,  and  Holt  dif« 
fered  from  the  majority)  (10),  "Where  the  agreement  is  to 

d  Stansfield  r.  JobDion,  coram  Eyre,  f  2  TauDt.  38.  recognized  in  White  r. 

C.  J.  1  Bsp.  N.  P.  C.  101     But  se€  Proctor,  4  Taunt.  209. 

the  remarlu  of  Eldon,  C.  in  Colet  v.  g  Bj  the  judjjfes,  ex.  rel.  Treby»  C.  J, 

Trecothick^  9  Yet.  Juu.  24il.  adopted  Anon.  Balk.  280.  recognized  by  Wil- 

by  Enkine,  C.  in  Buckmaster v.  Har-  mol,  J.  in  3  Burr.  1281 . 

lop.  L.  I.  H.  Dec.  18, 1806.  h  Peker  y.  Compton,  Skin.  363.  cited 

e  Simoii  r.  MetiTier,  1  Bl.  R.  60.  3.  by  Beniton,  J.  in  Yvatou  ▼.  fimbien, 

Buir.  1921.  recognized  at    to  this  3  Burr.  1281. 

point  in  Hinde  v.  Whitehouse,  7  East* 

558. 


(10)  If  the  mnrmice  had  tak-en  effect  within  the  year,  all  the 
judge*  agreed  no  writing  Was  necessary;  but  as  in  the  case  before 

Vol.  II.  L 
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be  performed  upon  a  contingency,  and  it  does  not  appear  om' 
the  face  of  the  agreement  that  it  ia  to  be  performed  aflter  the 
year,  there  a  note  in  writing  ia  not  neceasary ;  for  the  con- 
tingency might  happen  within  the  year ;  but  where  It  appmrs 
from  the  whole  tenor  of  the  agreement,  that  it  is  to  be  per- 
formed after  the  year,  there  a  note  in  writing  ia  neceBaary.'* 

So  where  the  plaintiff  declared^  that  the  defendant's  tes- 
tator, in  consideration  that  the  plaintiff  would  become  his 
housekeeper,  and  take  upon  hersdf  the  care  and  manage- 
inent  of  his  family,  as  long  as  it  should  please  both  parties, 
undeiTook  to  pay  her  wages,  at  the  rate  of  £  tor  one 
year;  and  also  by  his  will  to  bequeath  to  her  an  annuity  of 
£  for  life^  payable  yearly  from  the  day  of  his  death ;  and 
then  averred,  that  she  became  his  housekeeper,  and.  so  con* 
tinned  for  three  years  and  upwards,  but  that  the  defeodanf  s 
testator  had  not  bequeathed  her  the  annuity ;  the  agreement 
having  been  by  parol,  it  was  contended,  that  the  case  was. 
within  the  statute,  for  it  could  not  be  performed  oix  the  part 
of  the  testator  within  a  year;  for  a  whole  year  from  his., 
death  was  to  elapse,  before  the  annuity,  or  any  part  of  it, 
would  become  payable.  To  this  it  was  answerecf,.  that  the 
action  was  brought  for  the  testator  not  having  done  what  he^ 
ought  to  have  done  in  his  lifetime,  viz*  bequeathing  the  aa-; 
nuity  by  will,  which  might  have  been  done  within  tte  year. 
I'he  court  held  the  case  not  within  the  statute,  and  Ffenison, 
J.  said — ''  The  statute  of  frauds  plainly  means  an  agreement 
not  to  be  performed  within  the  space  of  a  year,  and  expressly 
and  specifically  so  agreed,  A  contingency  is  not  witnin  it, 
nor  anv  case  that  depends  upon  a  contingency.  It  does  not 
extencf  to  cases,  where  the  thing  may  be  performed  within 
the  year." 

An  objection  upon  this  clause  was  taken  in  the  case  of 
Poulter  v.  Killingbeck,  1  Bo&  &  PuL  S97.  (for  a  particular 
statement  of  which  see  ante,  p.  819.)  but  the  court  were  of 

i  Fenton  v.  Emblen,  Exor.,  3  Burr.  1278.  1  Bl.  R.  353.  S.  C. 


them,  the  roaniage  did  not  happen  within  the  year,  but  nine  yeaijs 
after  the  promise,  Holt,  C.  J.,  and  the  minority  of  tbejudgea,  were 
of  opinion  that  it  ou|^ht  to  have  been  in  writing,  because  the  de- 
sign of  the  statute  was,  not  to  trutt  to  the  memory  of  witnesses 
for  a  lonc^er  time  than  one  year.  See  Smith  v.  Wefctall,  Lord 
Raym.  3i(i,  7.  Holt*  C.  J.  had  exprewed  the  same  o^tinian  with 
respec*t  to  the  necessity  of  the  contingency  happening  within  the 
year  in  order  to  Uke  a  'case  out  of  the  stAtate^  in  Francaii  v.  Fos- 
ter, Skin*  dg6. 
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o|jl}nion,  that  the  subseqaent  agreement  relieve  the  case  from 
the  objection. 

By  the  word  performed  in  this  clause,  the  legislature  meant 
a  complete  and  not  a  partial  performance.  Hence,  if  it  ap- 
pear to  have  been  the  understanding  of  the  parties  to  a  con-> 
ttact,  at  the  time,  that  it  was  not  to  be  completed  within  a 
yearly  although  it  might,  and  was  in  fact  in  part  performed 
within  that  time,  such  contract  is  within  this  clause,  and ,  if 
the  requisites  of  the  statute  are  not  complied  with  it  cannot 
be  enforced. 

A  contract  for  a  year's  service,  to  eommenoe  at  a  siibse* 
quent  da^,  being  a  contract  not  to  be  performed  within  the 
year  is  within  this  clause  and  must  be  in  writing^. 

Unless  the  agreement. or  some  memarandwa  or  note  thermf 
shall  be  in  writing.']    The  word  agreement,  is  not  to  be  un-  * 
derstood  in  the  loose  incorrect  sense,  in  which  it  is  sometimea 
used  as  synonimous  to  promise  or  undertakings  but  in  its  ^ 
proper  and  correct  sense,  as  signifying^  a  mutual  contract  on 
consideration  between  two  or  more  parties.    Hence,  the 
whole  agreement^  that  is,  not  the  promise  only,  but  the  oon-^ 
sideration  on  which  it  is  founded,  must  be  in  writing'.    But 
it  is  suflScient  if  the  consideration  appear  by  necessary  infer- 
ence  and  implication. 

An  action  was  brought  to  recover  the  valde  of  goods, 
which  had  been  furnished  bj^  the  plaintiff  to  one  Nicbots", 
under  a  written  agreement  signed  by  the  defendant  in  the 
following  words:  "I  guarantee  the  payment  of  any  goods 
which  Mr.  John  Stadt  delivers  to  I.  Nichols.*'  Il  was  ob- 
jected, that  this  guarantee  was  void,  because  it  did  not  ex- 
press any  consideration  for  the  defendant's  promise  to  an- 
swer for  the  debt  of  another  person ;  that,  in  order  to  ascer- 
tain whether  there  was  any  consideration  expressed  for  this 
purpose,  the  proper  way  was,  to  consider,  whether  any  action 
could,  have  been  brought  on  the  supposed  agreement,  by  the 
defendant  against  the  plaintiff.  But  nere  there  was  no  under- 
taking on  the  part  of  the  latter  to  deliver  goods  to  Nichols,  ' 
and  no  action  would  have  Iain  against  him,  nad  he  refused  to 
deliver  any :  Lord  Ellenboroogh  said,  that  though  by  the 
agreement  the  plaintiff  was  not  obliged  to  deliver  goods, 
tmre  appeared  a  sufficient  consideration  for  the  defendant's 
promise  to  be  answerable,  if  any  should  be  delivered;  the 

k  Bayden  ▼*  0tuiMiioiid^  1 1  Baai^  -14Sl  lip»  v.  Bt^maR,'  1^6  Btst,  370.    And 

1   Bivce^xdle  ▼.  Heald,  1  B.  ft  A.  728.  Goodman  v.  Chase,  1  B.  ft  A.  887. 

m  Wain  ▼.  Warlten,  5  East,  10     But  n  Stadt  v.  Lill,  1  Camp.  N.  P.  C.  842. 

see  exp.  Minet,  14  Ves.  189.  an4  exp.  9  East.  348.  S.  C 

Oaxdott,  l&Vei;89S.    See  atao-Phtl- 
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stipulated  delivery  of  the  goods  to  Nichols  was  a  considera-- 
don  appearing  on  the  face  of  the  writing,  and  when  the  deli- 
very took  place,  the  consideration  attached;  he  should  there- 
fore admit  evidence  of  the  delivery  of  the  goods.  V,  for 
plaintitf.  Upon  an  application  to  the  court  to  set  aside  this 
verdict,  the  court  said,  that  this  case  differed  from  Wain  v. 
Warlters,  as  the  agreement  here  contained  the  thing  tQ  be 
done  by  the  plaintiff,  which  was  the  foundation  of  the  de- 
fendant's promise ;  and  that  the  delivery  of  the  goods  was  a 
sufficient  consideration,  although  no  cross  action  upon  the 
agreennenl  could  have  been  brought  against  the  plaintiff, 
either  at  the  suit  of  the  defendant  or  of  Nichols.  Rule  nisi 
efused., 

9 

If  the  writing  contain  a  promise  to  pay  the  debt  of'another,. 
it  is  sufficient  without  mentioning  the  amounts 

17 rt  section.  "No  contract  for  the  sale  of  any  goods,. 
wares,  and  merchandises,  for  the  price  of  ten  pounds  or 
upwards,  shall  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive  the  same ;  or 
give  something  in  earnest  to  bind  the  bargain,  or  in  part  of 
payment;  or  that  some  note  or  memorandum  in  writing, 
of  the  said  bargain,  be  made  and  signed  by  the  parties  to 

**  be  charged  by  such  contract,  or  their  agents  thereunto  law- 

•*  fully  authorized," 

No  contract  for  the  sale  of  any  ffoods."]  This  branch  of 
the  statute  extends  to  executory  contracts,  that  is,  contracts, 
to  be  completed  at  a  fiitu-te  time,  as  well  as  other  contracts ;  • 
but  it  is  to  be  observed,  that  a  distinction  has.  been  taken  be- 
tween those  contracts,  where  the  thing  contcacted  for  is 
existing  in  solidoy  and  capable  of  being  delivered  at  the  time 
of  the  contract,  and  those,  where  it  is  requJ3ite  that  some- 
thing should  be  done,  in  order  to  put  the  thing  into  the  state 
in  which  it  is  to  be  delivered  according  to  the  contract :  the 
former  have  been  holden  to  be  within  the  statute,  the  latter 
not  This  distinction  will  be  ilkistrated  by  Uie  following 
cases* 

The  defendant  made  a  verbal  agi^ment',  to  sell  and  de- 
liver so  many  sacks  pf  flour  to  the  plaintiff,  to  be  put  in, 
sacks  (which  the  plaintiff  was  to  send  to  the  defendant's 
mill)  and  shipped  on  board  vessels  to  be  provided  by  the 
plaintiff  for  the  purpose  of  exportation.  The  court  were, 
of  opinion,  that  this  contract  was  within  the  statute,  and 
void :  because  the  requisites  of  the  statute  hsMl  not  been  coni-^ 
plied  with. 

•  > 

a  lattman  v.  PhiUipj,  15  £ait»  %7%.    p  Rondeau  v.  Wjatt*  3  H.  Bl.  63.. 
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The  defendant,  on  the  4th  of  July,  1795^  at  Nottingham, 
Isold  to  the  plaintiff,  by  «an)ple,  fifty  quarters  of  wheat,  at 
Tout  guineas  per  quarter;  the  wheat  to  be  delivered  by  the 
defendant  to  the  plaintiff,  at  Gainsborough.  Two  days  after- 
wards, the  defendant  delivered  to  the  plaintiff  at  N.  the 
sample  by  which  he  had  sold  the  wheat  to  him :  but  such 
sample  was  no  part  of  the  fifty  quarters  to  be  delivered  atG, 
There  was  not  any  money  paid  by  the  plaintiff  to  the  de- 
fendant in  earnest,  or  any  memorandum  in  writing-  It  was 
holden,  that  the  contract  was  within  the  statute,  and  conse- 
quently Yoid. 

In  trover  for  8heep%  which  the  plaintiff  had  verbally 
agreed  to  buy  of  the  defendant  at  Lewes  fair,  and  to  take 
them  away  at  a  certain  hour;  it  appeared,  that  there  was 
tK)t  any  money  paid,  or  any  sheep  delivered.  The  plaintiff 
not  coming  at  the  appointed  time,  nor  sending  for  the  sheep, 
the  defendant  sold  them  to  another  person.  'I  he  court  held, 
that  the  statute  of  frauds  prevented  any  property  from  vest^ 
ing  in  the  plainti/f,  so  as  to  enable  him  to  maintain  trover, 
there  being  neither  earnest  or  delivery,  or  any  agreement  io 
writing. 

The  defendant  bespoke  a  chariot*,  and,  when  made,  re- 
fused to  take  it  In  an  action  for  the  value,  Pratt,  C.  J.  held, 
this  not  to  be  a  case  within  the  statute  (11). 

The  defeiidant*,  on  1 3th  October,  1766,  sigreed  to  deliver 
one  load  and  a  half  of  wheat  to  the  plaintiff,  within  three 
weeks  or  a  month  from  the  time  of  the  agreement,  at  the 
rate  of  twelve  guineas  a  load,  to  be  paid  on  delivery ;  which 
wheat  rvas  understood,  by  both  parties,  to. be  at  that  time  un* 
thrashed.    No  part  of  the  wheat  so  sold  was  delivered ;  nor 

q  Cooper  ▼•  Elston,  7  T.  R.  14  •  Towers  v.  Sir  J.  Osboro,  Loadoo  sit- 

r  Alexander  r.  Comber,  1  U.  Bl.  20.        tings,  Str.  506. 

t  Clayton  V.  Andrews,  iBuir.aiOlf 


MM.*aaa«iMB 


(11)  '<  The  case  of  Towers  v.  06bori>>  wh^n  truly  coDsidered, 
was  not  a  contract  for  the  purchase  of  goods,  but  for  the  inakiog 
something  which  had  not  any  existence  at  the  time.'*  Per  Law- 
rence, J.  7  T.  R.  17.  "  The  case  of  Towers  v.  Osbom  went  upon 
the  general  principle,  that  executory  coutruct»  were  not  within  the 
meaning  of  the  statute.  If  by  that  were  rnfant  contracts  for  the 
sale  oV  ^oods  to  be  executed  on  a  future  d«y»  such  a  construction 
would  be  a  repeal  of  the  act;  but  if  it  only  meant  such  contracts 
as  Were  incapable  of  being  executed  at  the  time,  then  the  decision 
was  right:  and  such-was  tl.e  ca»e  then  in  ju4gment."  Per  Grose 
7  T.  R.  l6. 
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any  money  paid  as  earnest ;  nor  any  memorandam  made  in 
writing.  I  he  court,  on  a  case  reserved  from  Sussex  assizes, 
were  of  opinion,  on  the  authority  of  the  preceding  case  of 
Towers  v.  Osbom,  that  this  agreement  was  not  within  the 
statute ;  Tates,  J.  observing,  that  the  wheat  was  not  thrashed 
at  the  time  when  the  contract  was  made,  and  consequently, 
it  could  not  be  delivered  at  that  time ;  therefore  the  statute 
did  not  apply.  So  a  contract  for  the  purchase  of  a  quantity 
of  oak  pins  for  the  price  of  upwards  of  10/.,  which  were  not 
then  made,  but  were  to  be  cut  out  of  slabs  and  delivered  to 
the  buyer,  was  holden  not  to  be  within  the  statute*. 

Goods,  wares,  and  merchandises,'}  The  subject  matter  of 
the  agreement  must  be  taken  with  reference  tothetioM^  of 
the  bargain*.  Hence,  if  at  that  time  the  aulnect  contracted 
for  be  an  unsevered  portion  of  the  freehold,  as  a  growing 
crop  of  grassi^,  this  section  of  the  statute  does  notapply. 

The  statute  does  not  exclude  parol  evidence  that  a  written 
contract  for  the  sale  of  goods,  purporting  to  be  made  between 
A*  the  seller,  and  B.  the  buyer,  war  on  fi.'s  part,  made  by 
him  only  as  agent  for  C*. 

Except  the  buyer  fihall  accept  part  of  the  goods  so  sold^ 
and  actually  receive  the  same,']  In  order  to  take  a  contract 
for  the  sale  of  goods  of  the  value  of  10/.  or  upwards,  out  of 
the  statute,  there  must  be  either  a  receipt  and  acceptance, 
by  tlie  vendee,  of  the  whole  or  a  part  ot  the  thine  sold,  or 
something  given  in  earnest,  or  a  part  payment,  of  the  con- 
sideration ;  otherwise  the  agreement  must  be  reduced  to 
writing  in  the  manner  specified  by  this  section.  Where 
goods  are  ponderous,  and  incapable  of  being  handed  over 
from  one' to  another,  there  need  not  be  an  actual  delivery  (13)» 

n  OroTef  v.  Buck,  3  M.  &  S.  178.  7  Cioiby  t.  Wufawottii,  0  fittt^  SQt, 

%  V^t  £naiiboiou8:fa,  C  J.  6  Eait,  610.      %  Wilson  ▼.  Hart,  7  Taunt  295. 


(12)  In  an  actioo  for  not  delivering  a  qaantity  of  ricct  itap» 
peared  that  the  defendant  had  informed  ibe  plaintiff  that  defendant 
had  a  quantity  of  rice  to  sell ;  there  was  no  evidence  to  prove  ai^y 
contract  made,  but  the  plaintiff  produced  an  order  on  Bennet  and 
Co.  to  deliver  to  him  twenty  barreh  of  nee,  which  was  signed  by 
defendant ;  and  a  witness  proved,  that  defendant  had  told  him  that 
he  had  sold  twenty  barrels  of  rice  to  the  plaintiff,  at  I?*,  per  hun- 
dred.     The  plaintiff  then  proved  the  delivery  of  the  order  for  the 
rice  to  the  warehouseman  of  Bennet  and  Co.     The  rice  not  having 
been  taken  away  immediately,  the  defendant  afterwards  counter-* 
tnaaded  tlic  delivery,  in  consequence  of  which  Bennet  and  Co.  r^ 
fused  to  deliver  the  rice  to  the  plaintiff,  who  sent  for  it  some  daya 
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"btit  it  may  be  done  by  thftt  which  is  tantamouDt,  such  as  the 
delivery  of  a  key  of  the  warehouse,  iu  which  the  goods  are 
lodged,  or  by  delivery  of  other  indicia  of  property.  So  if 
-the  purchaser  deals  with  the  commodity,  as  if  it  were  in  his 
iKrtual  poiiisession,  this  will  supersede  the  necessity  of  proviaf 
actual  delivery.  Hence*,  after  a  birgain  and  sale  of  a  slack 
4)f  bay  between  the  parties  on  the  spot  where  the  stack  stood, 
evidence  that  the  vendee  actually  sold  part  of  it  to  another 
i)erson  (by  whom,  though  against  the  vendee's  approbation, 
it  was  taken  awav,)  is  sufficient  to  warrant  the  jury  in  finding 
a  delivery  to,  and  an  acceptance  by,  the  vendee,  so  as  to  take 
the  case  out  of  the  statute. 

So  where  a  person  having  purchased  a  horse  of  a  horse- 
dealer,  desired  nim  to  keep  the  horse  at  livery  for  him,  and 
the  horse-dealer  accepted  the  order,  and  put  the  horse  out 
of  his  sale-stable  into  another  stable:  this  was  holden^  to 
he  a  sufficient  ddiveiy,  so  as  to  take  the  case  out  of  the 
statute. 

.  If  a  purchaser  of  ^oods  dr^ws  the  edge  of  a  shilling  over 
the  hand  of  the  vendof,  and  returns  the  money  into  his  own 
f>Ocke^  which  in  the  north  of  England  is  called  the  striking 
off  a  bai^tn,  this  is  not  a  part  payment^  within  the  statute. 

A.  bavins  sent  to  B.'  a  bale  of  sponge  (in  consequence  of 
a  verbal  order  from  B.)  for  which  he  charged  lis.  per  pound, 
fi.  returned  it|  and  at  the  same  time  wrote  a  letter  to  A., 
stating,  that  the  sponge  had  been  examined,  and  having  been 
found  not  to  be  worui  more  than  6s.  per  pound,  he  had  s^nt 
it  bac&.  It  was  holden,  that  there  was  not  such  a  receipt 
and  acceptance  of  the  goods  as  would  take  the  case  out  of 
the  statute. 

So  where  a  comfactor  at  Nottingham,  and  who  also  had  a 
warehouse  at  Derby,  on  the  18th  November,  agreed  tasell 
to  the  defendant  a  quantity  of  barley  the  property  of  the 


k  Cha|»lin  ▼.  Rbg«it;  1  Eftil,  I9d.  d  Kent  y.  HiulunKm,  3  fioi.  k  Pul. 

b  Efansre  t.  Stone,  1  Ttnnt  468.  $d3.  ci<«d  in  Aitey  v.  £m«ry,  B.  R. 

«  BIcnkiiwap  t.  ClaTton,  7  Taunt.  697.        Trin.  9S  G.  3. 4  Mault  a  Sdwyn, 26S. 


after  thc^  order  had  been  countermanded.  Eyre,  C  J.  was  of  opi- 
niMi,  that  the  oider  for  delivery,  directed  to  the  peraons  in  whose 
pMeMioo  the  rice  was,  araounted  to  a  delivery,  so  as  to. take  the 
case  out  of  the  statute.    Searle  v.  Keeves,  3  £sp.  V,  P.  C.  599. 
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warehouse.  The  38f.  per  quarter  was  a  higher  price  on 
account  of  the  deiivery  being  at  the  comfactor^B  expense. 
Afterwards  the  defendant  went  to  J.  S.,  told  him  he  had 
bought  the  barley,  and  desired  him  to  see  it  delivered  and  mea«- 
sured,  and  put  up  properly.  Two  or  three  days  afterwards 
the  barley  was  sent  by  the  first  boat,  and  on  the  26tb  No* 
vember  the  comfactor's  clerk  saw  the  defendant  at.  Derby i^ 
and  delivered  him  the  invoice,  which  the  defendant  took  and 
requested  a  week  longer  for  payment,  which  was  allowed 
him,  but  on  the  same  day  gave  notice  that  he  woukt  not 
accept  the  barley.  The  barley  arrived  at  the  warehouse  al 
Derby  on  the  1st  of  December.  In  assumpsit  for  goods  soM 
and  delivered,  it  was  objected,  that  there  beii^g  no  note  in 
writing,  the  contract  was  void.  The  learned  judge  being  of 
this  opinion,  nonsuited  the  plaintiff;  and  this  nopsuit  was 
afterwards  cqnfirjned  by  the  court*.  /^>i^i^^/^'v^>-^ 

But  if  goods  are  ordered  verbally,, the  delivery  of  them  to 
a  carrier  is  sufficient  to  bind  the  contract,  where  the  pur* 
chaser  has  been  in  the  habit  of  receiving  goods  frpip  the  ¥en-i 
dor  by  the  same  mode  of  conveyance't 

Where  a  sample  is  delivered  to,  and  accepted  by  the  pur* 
chaser*,  and  such  sample  is  to  be  accounted  for  as  part  of 
the  commodity  sold;  this  will  be  considered  as  a  sutlicient 
acceptance  and  receiving  of  part  of  the  goods,  so  as  to  tak^ 
the  case  out  of  the  statute.  But  the  deiivery  of  a  sample, 
which  is  no  part  of  the  things  sold,  will  not^ 

Or  that  sofue  note  or  memorandum  in  writing  of  the  bar-^ 
gaia  be  metde^  and  signed  by  the  parties  to  be  charged  b^  such 
Contract  or  their  agents,"]  An  action  on  the  case  was  brought 
against  the  defendants^  for  not  accepting  and  paying  for 
certain  goods  which  they  had  contracted  to  purchase  by  the 
foUowing  niemoraudum  in  writing;  "We  agree  to  give 
Mr.  Egerton  \9d.  per  lb.  for  thirty  bales  of  Smyrna  cotton, 
cusloipary  allowance,  cash  three  per  cent,  as  soon  as  our 
certificate  is  complete.  (Signed)  Mathews  and  TurnbuU ; 
and  dated  the  ?d  of  September,  1803."  The  defendants  had 
before  become  bankrupts,  and  their  certificate  was  tlien  wait- 
ing for  .the  Lord  Chancellor's  allowance,  and  after  it  was 
allowed  they  signed  the  memorandum  again.  It  was  ob^ 
jected  on  the  authority  of  Wain  v.  Warlters,  that  the  con- 
tract being  altogether  executory,  and  no  consideration  for  the 

«  Astejr  V.  Emery,  B.  R.  Trin.  65  G.  3         7  East,  558.    KliuiU  t.  Sun7,5  Eap* 
4M.  &S  262.  X.  J.C.267.  •  , 

f  Hart  V.  Sattley,  3  Camp*  528.  h  Talvw  ▼.  West,  Holt*i  N.  P.  C.  178. 

f  Hinde  t.  Whiteboiue   and  another,    i  £'^eiwn    v.  Mathews    and  arioUMrn 

0  Bust,  307* 
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piomifle  appearing  on  the  face  of  the  writing,  nor  any  mil* 
luality  in  the  engagement,  it  was  void ;  but  the  court  ovcss- 
Tuted  the  objectioa  on  this  ground,  that  the  object  and  word- 
ing of  the  I7th  section  was  different  from  that  of  the  4th 
•ection,  in  which  the  word  agreancisM  was  introduced,  and 
upon  which  the  decision  in  Wain  v.  Warliers  proceeded.  And 
JLord  Ellenborough,  C.  J.  observed,  that  in  this  case  of  Eser* 
ton  T.  Mathews,  the  words  of  the  statute  were  satisfied,  if 
there  were  some  note  or  memorandum  in  writing,  of  the  bar* 
gain,  signed  by  the  parties  to  he  charged  b^  such  con- 
tract And  this  was  a  memorandum  of  the  baigain,  or  at 
least  of  so  much  of  it  as  was  sufficient  to  bind  the  parties  to 
be  chaiged  therewith,  and  whose  signatures  to  it  was  all  that 
the  statute  required  (13). 

Signed  by  the  parties."]  The  place  of  the  signature  is  im- 
material. If  a  person  draw  tip  an  agreement  in  his  own 
handwriting,  beginning,  **  I;  A.  B.,  agree,  &c.'*  and  leave  a 
place  for  a  signature  at  the  bottom,  but  does  not  sign  it,  the 
agreement  will  be  considered  as  sufficiently  signed*.  So,  it 
«eems,  if  a  person  be  in  the  habit  of  printing  instead  of  writ- 
ing his  name,  be  may  be  said  to  sign  by  his  printed  name,  as 
well  as  his  written  name^. 

In  an  action  on  the  case  for  the  non-delivery  of  a  quantity 
of  gin,  bought  of  the  defendants",  it  appeared,  that  at  the 
time  tlie  oraer  for  the  gin  was  given  by  the  plaintiff  to  the 
defendants,  a  bill  of  parcels  was  delivered  to  the  former,  the 
printed  part  of  whicn  was,  "  London.  Bought  of  Jackson 
and  Hankin,  distillers,'*  and  then  followed,  in  writing,  **  1000 
gallons  of  gin,  1  in  5.  gin  Is.  3^/.'*  The  name  of  the  pur- 
chaser wi^  inserted  in  the  bill  of  parcels".  About  a  month 
3fter,  the  defendants  also  wrote  the  folkswing  letter  to  the 
plaintiff:  *'  Sir,  we  wish  to  know  what  time  we  shall  send 

k  Knight  ▼.  Crockfoid,  1  Eid.  N.  P.  C.    m  Saundenon  v.  Jackfon  and  anolber, 

190.per£yre,C.  J^  '  2  Bos.  it  Pul.  238. 

7  Per  Eldon,  C.  J.  in  2  Bot  &  Pul.  239.    n  See  Champion  v.  FlumiDer,  1  Boa.  k 

Pul.  N.  R.  254. 


(13)  It  will  be  observed,  that  in  this  case  the  name  of  the  pnru 
<:haser,  as  well  as  the  seller,  appeared  in  the  roemorandum,  al- 
though the  purchaser  only  regnlarly  signed  it ;  hut  in  Champion  r. 
Plummer,  I  Boa.  &  Pul.  N.  R.  259.  where  the  seller  only  signed, 
and  the  name  of  -the  purchaser  did  not  appear  on  fhe  biH  of  par- 
cels, it  was  holdea,  that  the  bill  of  parcels  wus  an  insaflictent  me* 
moraodum  of  the  bargain,  because  there  cannot  be  a  contract 
without  two  parties*    See  Cooper  t.  Smith,  15  East,  105. 
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vo«  mrl  of  vour  order,  and  shall  be  oUigeri  for  a  liMe  ttme 
m  deltveiy  of  the  reiQaiiuler ;  nraat  reqiieat  you  to  lehmi  oMr 
^i|K8.  1  oura,  &c  Jackson  and  Haokin."  It  was  hokleii^ 
.that  by  coooectiog  the  bill  of  paiceb  with  the  snbaequent 
letter  of  the  defendainta,  the  requisites  of  the  statute  wene 
anfficieiltly  coaiplied  with.  So  where  the  name  of  the  seHer 
was  priutod  oo  the  bill  of  parcels,  bat  be  had  written  thereon 
the  name  of  the  purchaser,  that  was  holdeu  to  be  a  reeogm*- 
iioii  of  the  contract  and  adoption  of  the  printed  name,  so  a^ 
lo  satisfy  the  words  of  the  statulef • 

Or  ikeir  agtnts  tkereunhi  hirfulljf  autkmtc^.']  The 
^luestioA,  whether  this  (ITth)  section  of  the  statute,  com* 
jprehends  contracts  for  the  sale  of  goods  by  auction,  as^ 
well  as  other  sales,  lias  not  as  yet  been  solemnly  d^ter- 
jnined  (14)*  Assuming,  however,  that  sales  by  auctioneers 
or  bcokers  are  within  the  17tb  section,  it  has  been  unifortniy 
holdei^  ever  since  the  case  of  Simon  t»  Metivier^,  that  the 
auctioneer  or  bnrfcer  is  the  agent  of  both  parties,  and  a  memo* 
sandum,  made  by  him  of  the  beigain,  is  a  sufficient  compliance 
.with  the  terms  of  the  statute,  to  make  the  contract  of  salebind- 
iBgOB  each  (15).  But  the  memorandum  by  the  auctioneer  must 

0  Schneider  T.Nonit,  tlf.lt  8.986.  Am  opinion  of  the  cout  inHinde  r^ 
p  Per  BOeibonm^,  C.  1.  ddiYerins    Ifhxt^Kmie,  7  Betft,  668. 

( 1 4)  Lord  MaotBeld,  C.  J.  and  Wilmot,  J.  in  SimoD  r.  Metivier^ 

1  n.  R.  A99*  were  inclined  to  think,  that  saled  bj  auctioa  were  bo4 
within  the  etatnte,  on  the  fj^nmnd,  that  the  solemni^  of  that  kind 
^iSle,  and  the  number  of  perMOs  present,  pfec!u<fed  all  oeijory 
AS  Ss  the  fset  of  Mle«  But  see  the  judicious  remarks  of  Ellenbo* 
roagh,  C«  J«  on  this  opiaion,  ux!  the  reasoning  on  which  it  is 
foa«ded»  in  Hinde  r.  Whitchoose,  7  fiast,  S§B.  See  ante, p.  690,  l» 
under  the  4th  clause  of  the  4tb  section,  as  to  sales  of  imid  by  aaG-> 
tion. 

(15)  In  like  manner,  the  memorandom  ia  a  broker^s  book,  and 
Ae  bought  and  sold  notes  transcribed  therefrom,  and  delivered  to 
the  buyers  and  seHers  respectively,  are  sufficient  to  bind  the  bar« 
nio,  the  broker  being  considerad  as  iheagent  of  both  Mrties. 
Rttckcr  V.  Cammeyer,  1  Esp.  N.  P.  C.  105.  ruled  by  Kenyon, 
C«  J.  on  tbeauthofitT  of  Simon  v.  AMivier ;  and  per  Bllenbomngh, 
C.  J.  in  Hinde  v«  Whitehooae,  7  East,  669*  S«  P.  A  material  aU 
terstioo  ia  a  sale  ante  bf  the  broker,  after  the  bargain  made,  at  the 
iastsnce  of  the  sdlsfs  without  the  consent  of  the  purcbaser,  annuls 
the  iostrument,  so  as  to  pveelude  the  seller  from  recovering  upon 
the  coatract  evidenced  by  the  instrument  so  altered  by  him. 
Powell  v«  Uivett,  16  East,  2d*  '*  If  the  broker  deliver  a  different 
note  of  the  contract  to  each  party  contracliug,  there  is  no  valid 
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ht  a  suttcient  mBmoraiiduin ;  for  where  at  a  sale  by  auctioD  of 
augara,  the  auctioneer  (having  before  him  the  printed  cata- 
logue of  sale,  contacting  the  tots,  marks,  and  number  of  hogs- 
keads,  and  the  gross  weights  of  the  sugars ;  and  also  ano* 
ther  written  paper  containing  the  conditions  of  sale,  which 
latter  he  reacf  to  the  bidders,  as  the  conditions  on  which  the 
sugars  were  to  be  sold ;  but  the  two  papers  were  neither  ex- 
temally  annexed  nor  contained  any  internal  reference  to  each 
ether,)  wrote  down  on  the  catalogue  the  name  of  the  highest 
bidder,  and  the  sum  bid  for  the  particular  lots;  it  was 
holden%  that  the  minute  made  on  the  catalogue  of  sale,  (which 
catalo^e  was  not  by  any  reference  incorporated  with  the 
conditions  of  sale,)  was  not  a  suflBcient  memorandum  of  a 
baigaiB  under  those  conditions  of  sale.  But  where  goods 
were  sold  by  auction  to  an  agent'^  and  the  auctioneer  wrote 
the  initials  of  the  agent's  name,  t^ether  with  the  prices,  op« 
|>08ite  the  loU  purchased  by  him,  in  the  printed  catalogue, 
end  the  principal  afterwards^  ia  a  letter  to  the  agent,  recog* 
ftiaed  the  purchase,  it  was  holden,  that  the  entry  in  the  cata- 
iqgiM^  and  the  letter,  coupled  tc^ether,  were  a  sufficient  m^ 
tmuaadum  of  ibe  contract. 

In  Boydell  ▼•  Drummond,  11  East,  149L,  it  was  holden, 
that  the  signature  of  the  defendant,  in  a  book  eiitituled 
^*  Shakespeare  Subscribers,  their  signatures,*'  not  referring 
to  a  printed  prospectus  which  contained  the  terms  of  the  con* 
tract,  and  which  was  deliyered  at  the  time  to  the  subscribers 
$Q  Ifae  9oy4eU  Shakespeare,  ooiild  not  be  connected  with  the 
pcoapectus,  ao  aa  to  take  the  case  out  of  the  statute,  inasmudi 
m  wch  coBiiection  could  not  be  established  without  the 
iBlervieitfion  of  iNurol  evidence,  and  that  would  open  a  door 
for  peoikiy*  which  it  was  the  object  of  the  statute  to 
prerent 

If  on  a  sale  by  auction  of  goods  the  same  person  is  de- 
^StaeeA  the  highest  bidder  for  several  lots,  a  distinct  contract 
arises  for  eacn  lot ;  and  although  all  the  lots  together  pur- 

^  HittdtT.WliitebouM,7Eait,96a.       r  Fhlllimore  r.  Baiiy,  1  Camp,  N.  P. 

C.  613. 


eoDtrsct  There  is,  I  beUera,  a  case  which  states  thetotry  ia  the 
broker's  book  to  be  the  oripnal  contract,  but  it  has  been  since 
«onaadieled.  Each  is  boond  by  the  note  which  the  broker  dslw 
¥«»,  and  if  different  notes  are  given  to  the  parties,  neither  can  on- 
dentand  the  other.*'  Per-Gibbs,  C.  J*  Cumming  v.  Roebuck, 
Holt's  N.P»C*  I7«. 
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chased  by  the  same  person  exceed  101.  in  Talue,  yet  if  the  lots 
are  separately  of  less  value  than  101.  a  memorandum  in  writ- 
ing is  not  necessary*. 

It  is  to  be  observed,  that  neither  the  4th  nor  I7th  sections 
of  this  statute  require,  that  the  agent  should  be  authorized  by 
writing.  A  parol  authority,  therefore,  is  sufficient^  (1(T). 
But  the  character  of  agent  cannot  be  supported  by  one  of  tbe 
contracting  parties*. 


«c 

«< 

«C 
«< 
«« 


III.  The  Jifih  and  sixth  Sections  relating  to  theExe^ 

cution  and  Revocation  of  Wills.  - 

&th  Section.'^**  All  devises  and  bequests  of  any  lands  or 
'*  tenements,  devisable  either  by  force  of  the  statute  of  wilb» 
or  by  this  statute,  or  by  the  custom  of  Kent,  or  of  any  bo- 
rough, or  anv  other  particular  custom,  shall  be  in  writing, 
and  signed  by  the  party  so  devising  the  same,  or  by  some 
other,  person  in  bis  presence,  and  by  his  express  directioop, 
and  shall  be  attested  and  subscribed  in  the  presence  of  the 
devisor,  by  three  or  four  credible  witnesses,  or  else  tbey 
shall  be  utterly  void  and  of  none  effect.*' 

All  devises  of  any  lands  or  tenements,']  Although  these 
words  are  very  general,  yet  it  has  been  holden,  that  copy- 
hold land'  and  customary' estates,  passing  by  surrender^  aie 
not  comprehended  within  them.  In  these  cases,  the  estate 
is  considered  as  passing  by  the  surrender,  of  which  tbe  will 
only  directs  the  uses.  Consequently,  it  is  not  necessary  that 
such  will  should  be  executed  with  the  solemnities  required  by 
this  statute.     Hence,  a  mere  draught  of  a  will,  the  signiqg 

I   Emmctton  v.  Heelii,  2  Taunt.  38.  general  v.  Andrews,  1  Vei.  225. TuC- 

t  Per  Kenyon,  C   J.  in  Rucker  v.  Cam-  nell  v.  Page,  2  Atk.  37. 

meyer,  I  dp.N.P.C.  106.    Seealso  y  JDoe  d.  Cook   v.  0»nTen,  7  Ea^ 

Emmerson  v.  Heelii,  2  Taunt  4ft.  299.    Caiy  t.  Askew,  oonun  Sit  *L. 

u  Wright  V.  Dannah,  2  Camp.  N.  P.  C.  Kenyon,  M.  R.  May  9,  17S6.  2  Bn>. 

203.  C.  C.  58.  and  in  a  note  to  Wagitaff 

X  Roed.  Gilmanv.  Heyhoe,  2  Bl.  R.  v.Wagataff,  2  P.  Wms.  259.  Cox*a 

1 U4.    Rer^  also  the  Attorney -yene-  cd.  lecognised  by  Ellenborougb,  C  J. 

ra!  V.  Barites,  2  Vern.  598.  Attorney-  in  7  East,  324. 


(I6)  The  tliird  section,  relating  to  assignments  and  surrenders 
of  leases,  &c.  requires  that  the  agent  should  be  authorized  by 
writing. 
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aiod  publication  of  which  were  prevented  by  the  sudden  death 

q{  tne  testator,  has  been  bolden  sufficient  to  pass  copyhold 
land  surrendered  to  the  use  of  the  will.  N.  By  stat.  66  Geo* 
8.  c.  19*2.  Dispositions  by  will  by  any  person  dying  after 
I2th  of  July,  1816,  of  copyhold  estates,  ane  made  effectual 
without  any  previous  surrender  to  the  use  thereof. 

By  the  13th  section  of  the  statute  of  frauds,  *' Estates  ptrr 
«*  outer  vie  are  devisable  by  will  in  writing,  signed  by  the  de- 
**  visor,  and  attested  by  three  witnesses,  as  in  the  fifth  sec* 
"  tion." 

Shall  be  in  writing  Ji  This  provision  is  merely  a  repetition 
of  what  had  been  required  by  the  stat  32  H.  8.  c.  1.  which 
firet  garve  the  power  of  disposing  of  land  by  will.  But  writing 
was  the  only  solemnity  which  thatstatute  required  (17 ).  Hence, 
before  the  statute  of  frauds,  short  notes,  taken  by  a  lawyer 
from  the  testator  s  mouth,  for  the  purpose  of  being  reduced 
into  form*i  were  liolden  to  be  a  good  will,  though  th^  tes- 
tator died  before  they  were  so  reduced  into  form.  In  like 
manner,  a  scrap  of  writing,  though  it  was  not  signed,  sealed, 
or  written,  by  the  testator,  might  have  been  established  as  a 
will  by  the  testimony  of  a  single  witness.  This  did  in  fact 
bappen  in  a  very  remarkable  case,  that  of  Sir  Francis  Worse- 
Ic^'s  will\  One  Baynham,  of  Gray's  Inn,  wrote  a  will  for 
Sir  Francis  Worseley,  which  will  was  in  loose  sheets,  dictated 
by  Sir  Francis,  who  had  neither  signed  nor  sealed  the  same, 
tbougti  the  writing  itself  purported  both;  but  Sir  Francis, 
who  intended  to  write  the  sanie  over  again,  had  said,  that  in 
the  mean  time  that  should  be  his  wilL  N.  Baynham  was  the 
only  witness :  the  court  conceived  this  to  be  a  suQicient  wilL 

It  hiis  been  conjectured  by  a  very  eminent  lawyer*,  that 
the  preceding  cas^,  which  was  decided  in  18  Car.  2.,  might 
have  occasioned  the  introducing  the  fifth  section  of  the  statute 
of  fraud's,  the  provision  of  which  {viz.  Ist,  That  the  will  shall 
he  signed  by  the  testator,  and  2ndly,  That  it  shall  be  attested 

%  1  Anderson,  34.  cited  bj  Lord  Ellen-        lessee  of  Gerrard  v.  Ld.  Manchester* 

borough,  C.  J.  7  East,  8S4.  IS  Car.  2. 

ft  Reported  in  I  Sidf.  315.  pi.  33.  2  Keb.  b  Ld.  Camden  in  Hi»dson  ▼.  Kersqr. 

128.  pi.  82.  by  the  name  of  Stephens, 


(17)  Blnckfttone,  in  his  Comm^taries,  B.  2.  c«  23.  oWrves,  that 
many  frauds  and  perjuries  were  introduced  by  this  stat.  32  H.  8. 
tind  remarks  on  the  difficalty  and  hazard,  even  in  matters  of  public 
utility,  of  departing  from  the  rules  of  the  common  law,  which  are 
so  nicely  constrnctra  and  artificially  connected,  that  the  least 
breach  in  any  one  disorders  for  a  time  (he  texture  of  the  whole. 
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and  subscribed  by  three  credible  witnesses  in  the  presence  oT 
the  testator)  point  directly  at  the  two  grievances  in  Sir  Francis 
Worsdkty's  caae. 

And  signed  by  ike  party  denising*']  What  shall  be  coo* 
sidered  as  a  sufficient  signature  within  this  clause,  will  ap- 
pear from  the  following  cases.  The  devisor  wrote  his  will 
with  his  own  hand,  thus:  **I,  John  Stanle]r»  mAe  this  my 
k»t  will  and  testament,**  and  thereby  devised  the  land  in 
question,  and  put  his  seal  thereto,  but  did  not  subscribe  his 
name.  The  will  was  subscribed  by  three  witnessea  in  bis 
presence.  Thia was holden*  to  be  a  goodwill  toJpasBthe 
land;  for  the  will  having  been  written  by  the  devisor,  and* 
his  name  beins  in  the  will,  it  was  a'  safficieiil  mginira  withos. 
the  statute,  which  has  not  afyproprndsed  oqr  paitkaslar  pisoer 
in  the  wilU  where  it  shall  be  signed,  either  at  the  top,  or  bot» 
torn,  or  in  the  margin  (la) 

It  seems,  that  if  the  devisor  cannot  write,  a  mark  made  by 
him  will  be  a  sufficient  signmg'  within  the  statute  (19). 

c  LtmajneT.  Stanley,  3  Ler.  1.  Ad«       Ji.  on  ipecial  verdict  in  ^JedmenV 
judged  after  s^eral  aig«B«nts   by       SulerT.  ISai.C.  B. 

the  wltole  court,  so.     North,  C.  J.  d  Sea  in  LemayneT.  Stankgr,  Frrnn. 
Wyndham,  Charlton,  and   Levinz,        638.  a  dictum  to  this  effect. 

(18)  See  the  opinion  of  Lord  Mansfield,  C.  J.  in  Right  v.  Price» 
Doug.  341.  where  the  will  was  prepared  in  five  sheets,  and  a  seal 
affixed  to- the  last,  and  the  form  of  attestation  written  upon  it;  and 
the  wiH  was  read  orer^  the  testator,  who  set  his  mark  to  the  two 
tirst  sheets,  and  attempted  to  set  it  to  the  third,  but  being  unahle, 
from  the  weakness  of  his  hand,  he  said  he  could  not  do  it,  bnt  that 
it  wa8  his  will ;  and^  on  the  following  day,  being  eaked  if  he  woald* 
sign  his  wQl,  he  said  he  would,  and  attempted  to  sign  the  two  re> 
isaining  sheets,  but  was  not  able.  Lord  Mansfield,  C«  J*  obserredy. 
that  **  the  testator,  when  he  signed  the  two  first  sheets,  had  aa 
intention  of  si<^iiintr  the  others,  but  was  not  able.  He  therefore  did 
not  mean  the  signature  of  the  two  first  as  the  signature  of  the  whole 
will ;  consequently  jhere  never  was  a  signatuie  as  of  the  whole.** 
N.  The  case  wa»  ultimately  decided  on  another  ground. 

(19)  See  Harrison  V.  Hsrrison,  8  Ves.  jun.  185.  where  it  was  holdcir 
by  Loid  Eldon,  C.  on  the  authority  of  Gurney  v.  Corbet*,  C.  B. 
that  a  will  was  duly  executed  to  pass  freehold  land,  although 
one  witness  onlv  had  subscribed  his  name,  and  the  other  two  had 
attested  by  setting  their  marks*  See  also  Addy  v.  Grix»  coram  Sc 
W.  Grant,  M.  R,  8  Ves.  jun*  504.  S,  P, 

*  Not  printed,  but  laid  by  Ld.  JBldou  to  be  Id  a  note  book  which  was  iha 
property  of  Mr.  J.  $ui-net.  This  book  is  now  ia  Lincoln's  Inn  Library,  fonxung  a 
part  of  Seijcant  HiU^  MSS. 
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Whetlier  the  devisor,  by  qnerdy  affixing  bis  seal  to  the- 
will,  can  be  coosidened  aa  having  sulBciently  signed  within 
the  meaning  of  the  statute,  seenis  to  be  a  vtarata  gu^Mio. 
Affirmed  pec  North.  Wyndham»  and  Chajrlton,  in  Lemayne 
V.  Stanley,  3  Lev.  1.  Dub.  per  Levinz,  S.  G.  AflBrmed  per 
Holt,  C  t  in  Lea  v,  Libb,  l  Show.  Q9n  Affirmed  per  Lord 
Rflvipond^  C*  J,  at  nisi  prius,  in.  Wanieford  v.  wkmeford, 
^  Stf,  764,  Negatived  per  three  barons  (iocludinf^  Parker 
C.  B.)  in  Smith  v.  Evan?,  I  Wils.  313.;  also  per  WilTes,  C,  J» 
Sir  John  Strange,  M*  R«  and  per  Parker,  C.  B.  (20)  sitting 
with  Lord  Hardwicke,  C.  in  Ellis  v.  Smitb»  as  assistants^, 
1  Ves.  jun,  IL  1  Dickena,  2^5, 

It  13  not  requinod  by  the  statute,  that  the  witness  should, 
flee  the  devi$Qr  wgfi*  or  that  he  should  sign,  in  th^r  presence*". 
It  is  auffipien);,  that  th^  devisor  should  declare  to  the  wit* 
neasea,  that  the  instrument  offered  to  them  to  be  subscribe^  ia . 
faia  will,  and  that  the  signature  ia  his  hand-writing* 

.    Attested  and  subsetihed.']  (21 ).    It  is  not  necessary,  that  the 
will  should  be  attested,  and  subscribed  by  all  the  witnessea 

e  Qnyaoa  v.  Atbinson,  2  Ves.  464.  Ellis  v.  Smith,  1  Ves.  jun.  1 1 .  Pfckem,  tSff. 

S.  C. 


($0)  Parker,  C.  6.  observed,  however,  (according  to  the  report  in 
I  Yes.  jiin.  12.)  that  as  in  sooae  casea  it  was  tWowu  owt  obiter,  that 
sealing  was  signing,  aiul  in  one  case  decreedt  that  it  was  equal  ta 
sigoing,  he  should  submit  his  opiuion«  But  in  Dickens's  Rep.  of 
Ellis  V.  Smith,  vol.  1.  p.  ii^b.  and  in  a  MS.  note,  this  remark  does 
not  appear ;  and  Parker^s  dissent  from  the  opinion  of  the  three 
^es  in  Lemayne  v.  Stanley,  and  Lord  Raymond  in  Warneford 
^arnefordy  stands  unqualltied. 

1*21)  it  is  not  necessary  that  the  witnesses  shoold  be  informed  of 
the  nature  of  the  instrument  they  are  about  to  attest,  or  that  it  is  a 
wiU.  Hence  in  Trymmer  v.  Jackson,  dttennined  in  the  Court  of 
Kin{f*8  bench  ufgpn  a  trial  at  bar*  of  an.  issue  directed  by  the  Court 
of  Chancery,  cited  in  1  Ves.  487*  recognised  by  Lord  Hardwicke, 
C.  in  Rigden  v*  Vallier,  2  Vez.  i£.58.  and  by  Denison,  J.  in  Wallis 
V.  Wallis,  Lincoln  summ.  ass.  1769.  4  Buru*s  £.  L.  p.  I97«6tb  ed., 
the  witnesses  to  the  will  were  induced,  from  words  made  use  of  by 
Anna  Lorden,  the  testatrix,  at  the  time  of  the  execution,  to  believe 
that  the  instrument  they  attested  was  a  deed,  and  not  a  will.  The 
testatrix  delivered  it  **  as  her  ^ct  and  deed,*'  and  the  words  *<  sealed 
and  deitvered'*  were  written  above  the  place  where  the  three  wit* 
nesses  wer^  to  subscribe  thdr  names.  The  court  were  of  opinion, 
that  this  was  a  sufficient  execution  of  the  will. 

*  On  the  7th  of  May,  1749.  sec  Reg.  Lib.  B.  174S.  p.  191. 
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St  the  same  time.  Hence,  where  the  devisor  puMisbed  his 
will  in  the  presence  of  two  witnesses^  who  subscribed  it  ia 
bis  presence,  and  some  time  after  he  sent  for  a  third  witness, 
and  published  it  in  his  presence ;  the  will  was  holden  to  be 
duly  attested  (22). 

The  devisor  wrote  upon  a  sheet  of  paper  a  devise  of  land, 
and  subscribed  the  paper,  but  did  not  s^  it ;  nor  was  it  at- 
tested^  On  a  subsequent  day  he  wrote  a  memorandum  onr 
another  side  of  the  same  sheet  of  paper,  containing  a  bequest 
oi  personal  estate,  and  subscribed  this  memorandum  in  the 
presence  of  three  witnesses.  He  then  took  the  sheet  of  paper 
m  his  hand,  and  declared  it  t6  be  his  last  will,  in  the  pre- 
sence of  the  three  witnesses,  and  then  delivefsd  it  to  them» 
and  desired  them  to  attest  and  subscribe  it,  in  his  presence, 
and  in  the  presence  of  each  other,  which 'they  accordingly 
did.  It  was  holden,  that  this  was  to  be  considered  as  one 
entire  instrument,  though  made  at  different  times ;  ai|d  that 
it  wag  duly  executed  and  attested  to  pass  the  real  estate ;  that 
the  memorandum  relatingto personalty  only,  the  having  three 
witnesses  must  have  been  merely  for  the  purpose  of  authen- 
ticating the  former  devise ;  and  the  court  observed,  that  a 
person  was  not  obliged  to  make  his  whole  will  at  the  same 
time. 

In  the  case  of  Stonehouse  v.  Evelyn,  at  the  Rolls,  3  P. 

f  Jonet  T.  LiJce,  16  G.2.  B.  R.  on  spe-    g  Carieton  d.  Griffin  r.  Griffin,  1  Burr- 
ciol  Terdict  in  ejectment.     2  Atk.        549.  on  a  case  reserved. 
176.  n.    3.  P.   admitted  per  Hard- 
wicke,  C.  2  Yes.  458. 


It9]  **  The  case  of  witnesses  attesting  at  different  times  is  sap* 
ported  by  so  many  aothorities,  that  it  may  be  considered  as  settled ; 
vet  I  think  it  is  a  dangerous  deter  Aiination,  and  destructive  of  those 
barri<rn  which  tJie  statute  has  erected  against  frauds  and  perjuries." 
Her  Sir  John  Strange,  M.  R.  I  Ves.  juo.  14.         Ji. 

it  will  be  observed,  that  in  Jones  v.  Lnktt  there  Was  only  one  in« 
Ktrument,  which  was  attested  bv  three  witnesses,  but  in  Lea  t.  Libb, 
I  Show.  68.  88.3  Mod.  S69.  (best  reported  in  Carth.  35.)  where 
land  was  devised  by  a  will  enbscrtbed  by  two  witnesses,  and  afWr^ 
wards  a  codicil  was  made,  wliich  coiidrmed  all  the  devises  in  the 
will,  and  was  subscribed  by  two  witnesses,  one  of  whom  was  wit- 
ness to, the  will;  it  was  bulden  that  the  will  and  codicil  together 
were  not  sufficient  to  pass  the  land;  *for  the  statute  is  express,  that 
I  '^  ^"**?^  ^°  ^  '^'■'^  witnesses  to  every  devise  of  land»  and  also 
tliat  the  witness  should  subscribe  such  devise  in  the  presence  of  the 
devisor ;  but  in  the  present  instance,  neither  of  these  soleoinities 
took  place. 


-  --^ 
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Wins.  !I64.  it  was  firoved,  that  the  three  subscribing  wit* 
oeaaes  to  the  will  had  subscribed  their  names  in  the  presence 
of  the  testatrix ;  but  one  of  them  said  he  did  not  see  the  te^ 
tatrix  sign  the  will,  but  that  she  owned  at  the  time  when  the 
witnesses  subscribed,  that  the  name  signed  to  the  will  was 
her  own  band-r writing.  This  was  holden  to  be  sufficient  by 
Sir  Joseph  Jekyll,  M.  R. 

Where  a  will  consisted  of  two  sheets  of  paper',  and  the 
first  sheet  was  regularly  connected  with  the  second,  ^tid  in 
the  first  sheet  the  testator  devised  land  to  trustees  tbereinaftei' 
named  upon  trusts  therein  specified,  and  in  the  last  sheet, 
which  was  duly  executed  and  attested,  appointed  certain 
persons  to  be  trustees ;  although  the  testator  did  not  execute 
the  first  sheet,  and  the  witnesses  never  saw  it,  it  was  the  opi- 
nion of  all  the  judges  of  England,  that  if  the  first  sheet  were 
in  the  room  at  the  time  of  the  execution  of  the  second,  that 
was  sufficient 

In  the  presence  of  the  devisor.']  It  is  I'equired  by  the  sta^ 
tute/  that  the  attestation  and  subscription  of  the  witnessed 
should  be  in  the  presence  of  the  devisor,  in  order  to  prevent 
another  will  being  obtruded  in  the  place  of  the  true  will  t 
but  it  is  sufficient,  if  it  be  proved,  that  the  .testator  might  see 
the  witnesses  subscribing  their  attestation;  it  is  not  neces- 
sary that  it  should  be  proved,  that  the  testatdt  did  actually 
see  the  witness  subscribe.  Hence,  where  the  devisor  being 
in  bed^  made  his  will,  which  he  signed  in  the  presence  o{ 
three  witnesses,  but  he  being  very  ill,  the  witness  with- 
<irew  into  a  gallery,  and  there  subscribed  their  names  as  wit- 
nesses to  the  will.  Between  the  gallery  and  *ae  bed«cham-> 
ber,  where  the  devisor  lay,  there  was  a  lobby  with  glass 
doors,  and  the  glass  broken  in  some  places ;  it  was  proved^ 
that  the  devisor  might  see  from  his  bed  where  he  lay  (tnrough 
the  lobby  and  the  broken  glass  windows)  the  table  in  the  gai- 
lerv,  where  the  witnesses  subscribed  their  names  ^  it  was  ad« 
jud^,  that  the  will  was  duly  executed  in  the  presence  of  the 
devisor,  within  the  intent  of  the  statute. 

Honora  Jenkins*^,  having  directed  her  will  to  be  prepared, 
^etit  to  the  office  of  ber  attorney  at  York,  in  order  to  ex6r 
cute  it  U.  J.  being  asthmatical,  and  the  office  very  hot, 
she  retired  to  her  carriage  in  order  to  execute  the  will,  the 
witnesses  attending  her,  who  after  having  seen  ber  execute, 
returned  into  the  office,  to  attest  the  will,  and  the  carriage 
was  put  back  to  the  window  of  the  office ;  it  was  proved  by 

fa  BoQdT.  Seawell,  on  case  leacrved,    i   Sheen  v.OItMcock,  CB-Catth.^Sl. 
3  Burr.  1773.  1  Bl.  R.  407,  Bull.  N.        Salk.  aS&  1  £q.  C.  Abr.  403. 
P.  S64.  8 .  C.  k  Casson  T.  Dade,  1  Bro.  C .  C  99. 
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a  person  who  wm  in  the  carriage  with  A.  J.  that  the  testa* 
trix  might  see  what  passed  through  the  window  of  theoiflce* 
In>med lately  after  the  attestation,  one  of  the  witnesses  took* 
the  will  to  the  testatrix,  which  she  folded  ap  and  put  into  her 
pocket  Lord  Tbtirlow,  Ch.  thought  the  will  well  executed; 
and  the  case  of  Sheers  and  Glasscock  was^  relied  upon  as  an 
authority.  ^ 

Bat  the  testator  must  be  in  a  situation  that  he  may  see  the 
witness  attest :  therefore  where  the  attestmg  witnesses  retired 
from  the  room  where  the  testator  had  signed^  and  subscribed 
their  names  in  an  adjoining  room,  and  the  jury  found  that 
from  one  part  of  the  testators  room  a  person  by  inclining  him- 
self forwards,  with  his  head  out  at  the  door,  might  have  seeti 
the  witnesses,  but  that  the  testator  was  not  in  such  a  situation 
in  the  room  that  he  might  by  so  inclining  bare  seen  them  : 
held  that  the  will  was  not  duty  attested^ 

Although  it  is  required  hf  the  statute*,  that  the  attesta- 
tion of  the  witnesses  should  be  in  the  presence  of  the  devisor, 
yet  it  is  not  necessaiy,  that  it  should  oe  inserted  in  the  farm 
of  the  attestation,,  that  the  witnesses  subscribed  tl^eir  namea 
in  the  presence  of  the  devisor ;  whether  they  did  so  subscribe 
is  matter  of  evidence  to  be  left  to  the  jury\  Hence,  where 
the  attestation  was  **  signed,  sealed,  published,  and  declared, 
in  the  presence  of  us,"  the  witnesses  being  dead,  and  theii* 
hand-writing  proved* ;  the  court  held  that  it  was  the  province 
of  the  jury  to  determine  upon  circumstances,  without  anj 
positive  proof,  whether  the  witnesses  had  subscribed  in  tM 
presence  of  tbi^  devisor. 

By  three  or  four  credible  wiinessesJ]  The  witnesses  murt 
be  persons  wfio  have  the  use  of  their  reason,  and  such  reli- 
gious belief  as  to  feel  the  obligation  of  an  oath  ;  wha  have 
not  been  convicted  of  any  infamous  crime,  and  are  not  inffu* 
enced  by  interest  (23). 

1.  The  witnesses  must  be  persons  who  have  the  use  of  their 
reason. 

Persons  excluded  from  giving  te8timony^  for  want  of  skill 
and  discernment,  are  idiots,  persons  of  insane  mind,  wad 
children.    In  regard  to  children,  there  seems  not  tabeany 


1  Doe  ▼.  MttiiMd,  1  Maule  ft  Selwyn,,  by  Willea>  C.  I.  ia  Brioe  t.  Snltb^ 

^-  Willei,  2. 

m  Brice  V.  Smith,  WiUa,  1.  o  Croft  v.  Pkwl«4^  Str.  1109^ 

B  HandB  t.  James.  Comyn^t  R.  631.  p  Gilb.  Erid.  100. 

cited  by  the  name  of  Head  v.  Jamei, 


I    ' 


(23)  This  is  agenejnl  rule  of  evidence. 
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precise  time  or  age  iixed»  before  which  they  are  excluded 
from  giving  evidence ;  this  will  depend  in  a  great  measure 
on  the  sense  and  understanding  of  the  child,  as  it  shall  ap* 
pear  to  the  court  upon  examination  of  the  infant 

2.  The  witnesses  must  be  persons  who  have  such  religi* 
ous  belief  as  to  be  sensible  of  the  obligation  of  an  oath. 

''  It  is  said  by  Sir  Edward  Coke^  (1  Inst.  6.  b.)«  that  an 
infidel  is  not  to  be  admitted  as  a  witness ;  the  consequence  of 
"which  would  be,  that  a  Jew,  who  acknowledges  the  Old 
Testament  only,  could  not  be  a  witness.  But,  I  take  it,  that 
although  the  form  of  the  oath»  as  administered  according  to 
the  laws  of  England,  is, "  tactis  sacrosanctis  Dei  Etangeitis^* 
by  which  it  is  presun^ed  that  the  witness  is  a  Christian ;  yet 
in  cases  of  necessity,  as  in  foreign  contracts  between  merchant 
and  merchant,  frequently  transacted  by  Jewish  brokers,  the 
testimony  of  a  Jew,  **  tacto  libra  legU  mosaias^**  is  not  to  be 
rejected,  and  is  used  (as  I  have  been  informed)  among  all 
nations." . 

The  depositions  of  witnesses',  professing  the  Gentoo  re<* 
ligion,  who  were  sworn  according  to  the  ceremonies  of  their 
religion,  taken  under  a  commission  out  of  Chancery,  were 
holden  to  be  admissible  in  evidence,  in  the  great  case  of 
Omichund  v.  Barker ;  Willes,  C.  J.  remarking,  **  that  if  an 
oalh  were  merely  a  Christian  institution,  as  baptism,  the  sa- 
crament, and  the  like,  be  should  have  been  compelled  to  ad- 
mit, that  nonebut  a  Christian  could  take  an  oath.  But  oaths 
were  instituted  long  before  Christianily,  were  made  use  of 
to  the  same  puTposes  as  now,  were  always  held  in  the  high* 
est  veneration,  and  were  almost  as  old  as  the  creation.  Jn- 
rameniutn  (according  to  Sir  Edward  Coke)  nihil  aliud  tst 
Mam  Dtitm  in  Ustem  vocare:  and,  therefore,noMi>tg  bui  the 
belief^ a  God,  and  that  he  will  reward  and  punish  us  accord- 
ing to  o$tr  deserts,  is  necessary  to  qualify  a  man  to  take  an 
oath.*'  In  conformity  with  the  preceding  remarks,  it  hae 
been  holden,  that  the  proper  question  to  be  put  to  a  wit- 
ness, in  order  to  ground  an  objection  to  his  competency',  is 
not  whether  he  believes  in  Jesus  Christ,  or  the  Holy  Gos- 
pels, but  whether  he  believes  in  God,  the  obligation  of  an 
oath,  and  a  future  state  of  rewards  and  punishments. 

3.  Persons  who  have  been  convicted  of  any  in&naoiis 
crime  cannot  be  witnesses. 

There  are  several  crimes,  the  emnmiasion  of  which  evince 
such  a  moral  depravity,  as  utterly  to  exclude  the  offender 

q  Hde,  P.  C.  9  rei.  S7d.  «  ft.  v.  Tajlori  P«sU*t  IT.  P.  e.  11.  ptr 

t  0midiQnd^.Btrkcr,Will€t,l3S.  BuUoT)/. 

irt 
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from  becoming  a  witness. '  Hence,  wb^re  a  person  has  been 
convicted  of  treason  or  felony,  his  testimony  cannot  be  re- 
ceived in  a  court  of  justice*    At  the  common  law,  a  persoi> 
coujicted  of  petit  larceny  was  hoiden  not  to  be  a  competent 
witness,  and  consequently  was  incapable  of  attestiu5  a  de- 
vise of  land%    But  now  by  stat.  31  G.  3.  c.  35.  reciting^  that 
persons  convicted  of  grand  larceny  are  by  their  punishment 
restored  to  their  credit  as  witnesses,  it  is  enacted  •*  that  no 
person  shall  be  an  incompetent  witness  by  reason  of  a  con- 
viction for  petty  larceny/'     Every  species  of  the  crimenfalsi^ 
as  it  is  termed,  such  as  perjury,  forgery,  and  the  like,  ren- 
'  ders  persons  convicted  thereof  incompetent  to  be  witnesses. 
.  Standing  in  the  pillory  being  the  usual  punishment  inflicted 
on  those  who  are  convicted  of  the  crimen  falsi,  it  was  for- 
merly hoiden,  that  no  person,  who  had  suffered  this  punish- 
ment, or  even  had  been  sentenced  to  it,  could  be  a  witness  ; 
but  the  rule  now  laid  down  is,  that  it  ia  the  crime  and  not 
the  punishment,  which  makes  a  man  infamous ;  and  conse- 
quently, although  a  person  be  sentenced  to  stand  in  the  pil* 
lory,  yet  if  it  be  not  for  an  infamous  offence,  such  person  is 
still  a  competent  witness".    If  one  found  guilty  on  an  indict . 
ment  for  perjury  at  common  law  be  pardoned  by  the  king,  he 
will  be  a  good  witness*,  because  the  king  has  power  to  take 
off  every  part  of  the  punishment ;  but  if  a  person  be  indicted 
of  perjury  on  the  stat.  o  Eliz,  c.  9-  and  convicted,  the  king 
cannot  restore  such  person  to  his  competency  as  a  witness ; 
for  the  king  is  divested  of  that  prerogative  by  the  expresH* 
words  of  the  statute.    In  this  case  the  disability  forms  a  part 
of  the  judgment  on  the  statute,  viz.  "  that  the  oath  of  such 
person  or  .persons,  so  offending,  thenceforth  shall  not  be  re- 
ceived in  any  court  of  record  within  England  or  Wales,  or 
the  marches,  until  the  judgment  shall  be  reversed  by  attaint 
or  othervvise^"     But  oA  an  indictment  at  common  law,  the 
disability  is  only  a  consequence  of  the  infamous  judgment*. 
N.  The  party,  who  would  object  to  the  testimony  of  a  wit- 
ness, on  the  ground  of  his  having  been  convicted  of  an  infa- 
mous offence,  must  be  prepared  with  acopy  of  the  judgment, 
regularly  entered  upon  the  verdict  of  conviction;  for,  until 
snch  judgment  is  entered,  the  witness  fs  not  deprived  of  his 
legal  privileges*.    A  mere  conviction,  unless  followed  by  a 
judgment,  is  not  sufficient  to  destroy  the  competency  of  a 
witne8s\    The  admission  of  the  witness,  that  he  has  been 

t'  Pendock  V.  Mackindcr,  WiUei,  665.  y  Co.  Ent  368.  b.  2d  ed. 

a  Wils.  18.  S.  C.  1  Per  Holt,  C.  J.  in  R.  v.  Crosby,  SiOk* 
u  Cbattt  V.  Hawkins,  3  Lev.  426.  689. 

X  Glib   Evid.  108.  Dover  v.  Me«taer,  a  PeakeVEvid.  128.  2ded. 

B.  R.M.  T.  1803:  London  Sitting*,  b  Le*  t .  Ganael,  Cowp.  3. 

ilUnborough,  C.  J.  ante^  p.  638. 
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convicted  of  tli«  offence,  will  not  supersede  the  Tiecessity  of 
producing  the  record  of  conviction,  or  copy  thereof  S 

4.  The  witness  must  not  be  biassed  or  influenced  by  in- 
terest 

Previously  to  the  stat,  25  G.  2.  c.  0.  it  was  holden*,  that  if 
one  ofthe  subscribing  witnesses  to  a  will  of  land  was  a  legatee 
named  in  the  will,  and  the  land  was  charged  with  the  pay- 
ment of  the  legacy,  such  witness,  not  having  received  the 
legacy,  or  otherwise  discharged  himself  of  his  interest  at  the 
time  of  examination,  was  not  a  credible  witness  within  the 
intent  of  the  statute  of  frauds.    Whether  a  witness,  who  was 
a  creditor  or  a  legatee,  was  competent  to  be  examined  in  sup« 
port  of  a  will,  containing  a  charge  on  the  land  for  payment 
of  debts  and  legacies,  if  after  the  death  of  the  devisor,  and 
before  examination,  he  had  received  or  released,  or  upon  ten- 
der made  had  refused  to  receive,  the  debt  or  legacy,  seems  to 
have  been  a  vexata  qumsiio.    Lee,  C.  J.  had  expressed*  an 
opinion  in  Anstey  v.  Dowsing,  that  the  condition  of  the  wit- 
ness, at  the  time  of  the  attestation,  was  the  only  thing  to  be 
regarded;  and  if  the  witness  was  interested  at  that  time,  no- 
thing ex  post  facto  could  give  effect  to  his  attestation.  Lord 
Hardwicke,  C.,  in  the  case  of  the  Eari  of  Ailesbury's  will, 
{cited  by  Lord  Mansfield,  C.  J.  in  1  Burr.  427.)  where  the 
subscribiugwitnesses  were  legatees  named  in  the  will,  (which 
contained  a  charge  on  the  real  estate  for  the  payment  of  lega- 
cies»)  but  had  released  before  examination,  established  the 
wilL     In  Wyndham v.  Chetwynd*,  the  subscribing  witnesses 
were  creditors  of  the  devisor,  but  their  debts  having  been 
paid  before  examination,  thecourtwereof  opinion,  that  these 
witnesses  were  credible  within  the  intent  of  the  statute. 

In  Doe  d.  Hindson  v.  Kersey^,  where  the  testator  devised 
certain  lands  to  trustees,  to  be  applied  to  the  use  of  such  poor 
of  a  certain  parish  as  by  reason  of  infancy,  impotence,  or  old 
age,  were,  unable  to  work,  and  to  place  out  the  children  of 
such  poor,  apprentices;  the  three  witnesses,  who  attested 
the  will,  were  seised  of  lands  in  fee  .within  the  said  parish, 
at  the  time  of  the  attestation,  but  had  conveyed  away  the 
-same  before  the  trial:  the  three  puisne  judges  were  ol  opi- 
nion, that  the  witnesses  were  credible  witnesses  within  the 
intent  of  the  statute;  but  Lord  Camden,  C.  J.  expressed  an 
elaborate  opinion  to  the  contrary,  viz.  ].  That  the  credibility 

c  R.  ▼.  Castell  Careinion,  8  East*  77.        i  Hindaon  v.  Kersey,  C  B.  on  case  re- 
4  Holdiast  d.  Anstey  v.  Dowsing,  Str.        serred   from  Westmoreland  assizes 

1253.  ,  4  Burn.  £.  L.  97.     « 

c  Wyndham  t.  Chetwjnd,  1  Burr.  414. 

1  Bl.  R.  S&.  special  vardid. 
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mum  a  accessary  and  subatantial  qualtficatioti  at  the  Hm$  of 
attestatim;  9.  that,  if  the  wituew  waa  incompetent  at  that 
time,  he  could  not  purge  bioYself  afterwards,  either  by  re- 
lease or  payment,  so  as  to  set  up  the  will;  3.  that  he  could 
not  be  a  witness  in  that  case  to  establish  any  part  of  the  will, 
but  that  the  whole  was  void.    The  puisne  iudges  differed 
with  Lord  Camden  on  the  second  position,  and,  as  it  appears, 
decided  the  case  on  this  ground:  namely,  that  the  witnesses 
were  restored  to  their  competency,  by  the  removal  of  their 
interest  before  the  time  oi  examination  (24).    Having  thua 
stated  the  several  decisions,  it  will  be  proper  to  remark,  that 
the  discussion  of  this  subject  is  now  become  matter  of  curious 
speculation  rather  than  of  use;  for.  In  consequence  of  the 
doubts  which  had  arisen,  from  the  opinion  expressed  bvLee, 
C.  J.  in  Anstey  v.  Dowsing,  the  interference  of  the  legislature 
was  deemed  necessary;  and  by  stat  25  G.  2.  c  6.  it  was  en- 
acted, •*  that  if  any  person  shall  attest  the  execution  of  any 
••  will  or  codicil,  to  whom  any  beneficial  devise,  legacy,  es- 
••  tate,  interest,  gift,  or  appointment,  of  or  affecting  any  real 
**  or  personal  estate,  other  than  charges  on  lands,  &c.,  for 
'*  payment  of  any  debt  or  debts,  shall  be  thereby  given  or 
**  made,  such  devise,  &c.  shall,  so  far  only  as  concerns  such 
*'  person  attesting  the  execution  of  such  Will  or  codicil,  or 
^  any  person  claiming  under  him,  be  void ;  and  such  person 
**  shall  be  admitted  as  a  witness  to  the  execution  of  such 
**  will  or  codicil,  within  the  intent  of  the  said  act,  notwith* 
^*  standing  such  devise,  &c.''    And  by  s.  8.  "In  case,  bv 
'*  any  will  or  codicil,  any  lands,  &c.  shall  be  charged  with 
**  debts;  and  any  creditor,  whose  debt  is  so  charged,  shall 
^*  attest  the  execution  of  such  will  or  codicil,  every  such 


••Mk«*iM*i<*M^^«|W*«*^ 


(34)  The  chronological  statement  of  this  subject  is  as  follows: 
The  case  of  Holdfast  d.  Anstey  r.  Dowsing  .was  decided  in  B.  iL 
Easter  term,  19  G.  a.  1746.  The  decree  of  Lord  Hardwicke  «« 
l«ord  iLiWsbury*s  win  was  in  174a.  The  statute  was  made  in  the 
H^  Q.  S«  175^  The  Judgment  of  the  court  in  Wyndham  v.  Chtt* 
wynd  was  delivered  bv  Cord  Mansfield,  C«  J.  B,  It  M.  T.  31  G.  9. 
1757;  the  will,  on  which  the  question  arose,  being  dated  the  14th 
of  May,  1750.  The  judgment  in  Doe  d.  Hiods^  v.  Kersey  wa* 
delivered  by  Ld.  Camden,  C.  J.  C,  B.  in  E.  T.  5  G.  3.  1765;  the 
will,  on  which  the  question  arose,  being  dated  the  l6th  of  August, 
1734,  The  two  last-mentioned  cases  are  arranged  in  the  text,  as 
if  they  had  been  decided  before  the  statute  95  G.  a.,  because  it 
does  not  appear  that  in  either  of  them  the  decision  was  influenced 
by  the  provisions  of  that  statute.  lu-boch  cases^  tbt  willa  bad  been 
cxeeutMl  before  the  statute. 
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**  creditor,  notwithstanding  such  charge,  shall  be  admitted 
**  as  a  witness  to  the  execution  of  such  will  or  codicil,  within 
'*  the  intent  of  the  said  act.  Provided*,  that  the  credit  of 
^'  every  such  witness,  and  all  circumstances  relating  thereto, 
shall  be  subject  to  the  consideration  and  determination  of 
the  court  and  the  jury,  before  whom  any  such  witness  shall 
**  be  examined,  or  bis  testimony  or  attestation  made  use  of; 
•*  or  of  the  court  of  equity,  in  which  the  testimony  or  attes* 
^  tation  of  any  such  witness  shall  be  made  use  of;  in  like 
**  manner  as  the  credit  of  witnesses  in  all  other  cases  ought 
**  to  be  considered  of  and  determined.** 

It  does  not  appear  that  the  legislature^  when  they  passed 
the  statute  of  trauds,  bad  in  their  contemplation  executions 
of  wills  by  blind  men.  It  seems,  however,  that,  in  the  case 
of  a  blind  man,  stronger  evidence  will  be  required  than  the 
^ere  attestation  of  signature,  but  it  is  not  necessary,  that 
the  will  should  be  read  over  to  him  in  the  presence  of  the 
attesting  witnesses. 

Of  the  proof  by  the  subscribing  witnesses. — ^To  prove  the 
due  execution  of  a  devise  of  lands,  the  original  will  must  be 
produced,  and  one  of  the  subscribing  witnesses,  if  living, 
must  be  examined  to  prove,  that  the  solemnities  prescribed 
by  the  statute  have  been  complied  with,  ag^reeably  to  the 
rule  of  law,  that  where  a  witness  has  subscribed  an  instru- 
ment, he  must  be  produced,  because  it  is  the  best  evidence 
(25);  and,  even  where  the  will  is  in  the  hands  of  the  adverse 

f  S.  6.  h  Lonchamp  d.  Goodfellow  r.  Fiah, 

2  N.  a.  415. 


(^5)  '*  Although  the  common  course  is  to  call  one  witness  only 
to  prove  the  will*,  yet  that  is  only  where  there  is  uo  objection  made 
to  the  execution  of  the  will  by  the  heir;  for  he  is  intitled  to  have 
all  the  witqesses  examined,  but  then  he  must  produce  ttiem ;  for 
the  devisee  need  not  produce  more  than  one,  if  such  witness  shall 
prove  all  the  requisites ;  and  though  they  should  all  swear  that  the 
will  was  not  duly  executed,  yet  the  devisee  would  not  be  permitted 
to  adduce  evidence  of  circumstances  to  prove  the  due  execution  ;  as 
was  the  case  of  Austin  and  Willes,  citea  by  Lord  Hardwicke,  C.  in 
Blacket  and  Widdrington,  M.  T.  11  G.  9.  in  which  case,  notwith- 
standing the  three  witnesses  swore  that  the  will  was  not  duly  exe- 
cuted, the  devisee  obtained  a  verdictf.    In  Pike  and  Bradbury^, 

*  PerliM^  C.  J.  in  Aoitey  T.  Dowsing.    See  also  the  opinion  of  Kaqyon,  C.  J. 
in  Doe  y.  SmiUi,  1  Esp.  N.  P.  C.  391. 

t  See  a]«>  Lowe  T.  JoUife,  1  Bl.  R.  365.  S.  P. 

-     tQ-^kAv.Btdniennff,  cited  in  Sir.  1096.  sad  then  sakl  to  Ivure  iMea  deter- 
mined  by  Ptatt,  C.  J« 
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party,  who  has  notice  to  produce  it,  and  in  consequence  of 
such  notice  does  produce  it  at  the  trial,  the  party  calling  fof 
it  is  bound  to  call  one  of  the  subscribing  witnesses  to  prove 
it^  If  all  the  subscribing,  witnesses  are  dead,  or  insane*^, 
their  handwriting  and  that  of  the  devisor  must  be  proved. 

A  devisee  pr  executor  in  trust^  who  has  acted,  may  be 
examioed  as  a  witness  in  support  of  the  will.  In  like  manner 
an  executpr,  who  does  not  take  any  beneficial  interest  under 
(he  will,  is  a  competent  witness  to  prove  the  sanity  of  the 
testator.  So  the  wife  of  an  acting  executor,  who  does  not 
take  any  beneficial  interest  under  the  will,  is  a  competent 
witness  to  prove  the  execution  of  it*.  So  an  executor  of  a 
testator  possessed  of  real  and  personal  est^^te,  clothed  with 
p  trust  to  pay  debts,  and  to  lay  out  money  for  the  benefit 
pf  the  testator*s  children,  and  with  a  power  to  sell  freehold 
)ands  in  .fee,  but  taking  no  beneficial  interest  under  the  will 
|s  ^  good  attesting  witness*  to  the  will. 

If  a  person  who  is  interested,  execute  a  surrender  or  re- 
lease of  his  interest*,  he  may  be  examined  as  a  witness,  al- 
though the  surrenderee,  &c.  refuse  to  accept  the  surrender 
or  release. 

€th  SectiofL'F^**  No  devise  in  writing,  of  landp,  tepeinents» 
/*  or  hereditaments,  nor  apy  clause  thereof,  shall  be  revoca- 
l^le,  otherwise  than  byporoeotherwill  or  codicil,  iq  writing, 
or  other  writing  declaring  the  same ;  or  by  burniqg,  cap* 
**  celling,  tearing,  or  obliterating  the  same,  by  the  testator 
himself,  or  in  his  presence,  and  by  his  directions  and  con^r 
sent;  but  all  devises  and  bequests  of  lands  and  tenements 
**  shall  remain  and  continue  in  force,  until  the  same  be  burqt, 
cancelled,  torn,  or  obliterated  by  the  testator,  or  by  bis 
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i  Pte  Lpi4  Kenyon,  C.  J.  in  a  jcase  cited  1  Lowe  T.  Jolliffe,  I  BI.  R.  365. 

by  Lawrence,  J.  iii  Ctordon  v.  flecie-  m  Btttison  v.  Bromley,  12  East,  S50. 

Un,  8  East, 548.  u  Fhipps  t.  Pitcher,  6  Taunt.  220. 

k  Bennett  t.  Tiylor,  9  Vea.  381,  o  Gpodtitli^  ▼.  Welfoid,  Dou^^.  139. 

More  Lofd  Ri^rniQnd,  upon  an  i^pe  of  deviiavU  vel  fion,  the  wit- 
nettes  denying  th^ir  hands,  the  deviajee  would  have  avoided  calliiig 
them  ;  but  the  C.  ).  obliged  hiip  tp  call  them,  whereupon  the  finit 

.  Md  second  denying  thpr  hands,  it  was  contended  that  he  should 
go  no  further ;  for  it  was  argued,  that  though  if  you  call  one  wit- 

•  nes^  who  proves  against  you ,  you  may  cal  I  another,  yet,  if  the  second 
M«o  prove  against  you,  ^ou  can  go  no  farther;  but  the  chief 
justice  permitted  the  devisee  so  call  other  witnesses  to  prove 
the  wiU,  and  he  obtained  a  v«nlk%'*    Gilb.  Eyidi  fiCk  Btt|U  M. 
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*^  directions,  in  manner  aforesaid ;  or  unless  the  same  be  aU 
**  tered  by  some  other  will  or  codiciU  in  writing,  or  other 
**  writing  of  the  devisor,  signed  in  the  presence  of  three  or 
^^  four  witnesses,  declaring  the  same." 

No  devise  in  writing^  of  lands^  $c»  shall  be  revocable^  other' 
fffise  than  by  some  other  will  or  codicil^  in  writing ;  or  other 
writing  of  the  dewisor,  signed  in  the  presence  of  three  or  four 
witnesses,  declaring  the  same.']  Having  premised  that  before 
this  statute,  devises  of  lands,  made  under  the  particular 
customs  of  boroughs,  or  by  virtue  of  the  statute  of  wills 
(39  H.  S.  c.  1.)  might  have  been  revoked  by  any  express 
words  without  writing'*  the  statute  of  wills  having  given 

C>wer  to  any  person  seised  in  fee  of  lands,  to  devise  such 
nds  by  wHl,  in  writing,  but  being  silent  as  to  revocations.  I 
/ibaU  proceed  to  consider  the  several  methods  prescribed  by 
the  statute  of  frauds  for  the  revocation  of  wills  of  lands,  and 
then  aulyoin  some  remarks  on  implied  revocations. 

This  section  prescribes  three  methods,  by  which  a  devise 
of  land  may  be  revoked  ;  eitb'er  by  another  will  or  codicil  in 
Mrriting,  or  by  other  writing,  declaring  the  intention  of  the 
devisor  to  revoke  the  former  devise ;  or  by  burning,  cancell- 
ing. Sec  With  respect  to  the  first  method,  (the  only  subject 
now  under  consideration)  it  is  to  be  observed,  that  the  words, 
*'  signed  in  the  presence  of  three  or  four  witnesses,'*  having 
been  holden  to  refer  to  the  next  preceding  words  **  other 
writing*'  only,  and  not  to  the  words,  '* will  or  codicil  in 
writing*'  it  is  not  necessary  (hat  a  will,  whereby  a  former 
will  is  revoked,  should  be  signed  by  the  devisor  in  the  pre* 
aence  of  three  witnesses'*;  but  that  a  second  will  may  operate 
as  a  revocation  of  a  former,  it  is  necessary,  1.  That  the  se- 
cond will  should  expressly  revoke  or  be  clearly  inconsistent 
with  the  first  devise,  quoad  the  particular  subject  matter  of 
such  devise'.  If  it  be  merely  found,  that  another,  or  even  a 
different  disposition  has  been  made  by  the  testator  from  that 
which  be  had  first  willed,  yet  if  it  do  not  appear  to  the 
court,  what  that  difference  is,  it  will  not  be  a  revocation*. 
%  It  18  necessary  that  the  second  will  should  be  subsisting 

|>  Dyer,S10.b.pI.Sl.Adm.inSyiiuoQ    s  Hitchiiu  t.  Bassett,  Salk.  502.     1 

T.  KiitoD,  Cro.  Jac.  115,  and  Cran-  Show.  537. 3  Mod.  203.  Show.  P.  C. 

yeli  T.  Saaden,  Cro.  Jac.  407.  Gilb.  146.  Harwood  v.  Ooodiight,  Cowp. 

De^.  93.  ed.  1739.  S7.  S.  C.  in  C  B.  3  Wils.  497.  S  Bl. 

q  Set  HoU  T.  aerk|^  M«)d.  918.  xe-  R.  037.  and  in  Dom.  Fit).  7  Bro.  P. 

cognised  bj  Ld.  HMwicke,  C.  in  C.  p.  344.  but  in  Tomlins*i  edit.  p.  . 

XlUt  T.  ^mith,  4  Bum.  E.  L.  190»  4S9.  Thomas  ▼.  Bvana,  2  Bast,  488.     ^ 
r  Be*Cox*s  niMc  to  Onions  t.  TyttJ, 

I  P.  W»9*  346. 
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9od  efibcti v«  tt  tbe tuneof  the deftth  of  ike Uatator ; 
4|iMBtly,  if  the  second  will  be  nol  executed  vitb  the  formili* 
tks  prescribed  by  the  6th  eection  of  the  statute^,  or  if  the  se- 
cond will  be  etfectually  cancelled  in  the  life^time  of  the  tea* 
tator"»  the  first  will  shall  operate,  as  if  no  other  bad  existed 
(to).  3.  As  before  the  statute  of  frauds,  parol  decUu^tioot 
of  an  intention  to  revoke  in  future,  were  holden  not  to 
anu>unt  tQ  a  present  revocation',  so,  since  the  statute,  such 
declarations,  although  executed  with  the  formalities  required 
by  (he  statute,  will  not  operate  as  a  revocation^  4-  It  is  aa 
established  principle,  that  an  instruroept,  which  was  intended 
to  operate  as  a  devise,  if  it  cannot  take  effect  as  sucby  shall 
never  operate  as  a  revocation*. 

Or  otk$r  writing  of  the  d^ifor  ^edisuting  l4e  a9i^e»  sign^ 
in  the  presence  of  three  or  four  ffiitnesees*]  I  am  not  avara^ 
that  there  has  been  any  case  decided  upoft  an  inatrsimaol  of 
revocation,  intended  metely  to  operate  as  aucb,  and  not  as  a 
devise.  It  appears,  however,  to  have  been  the  opinion  of 
Lord  Cowper,  C,  in  Onions  v.  Tyrer,  1  P.  Wnia.  345.  Cox^s 
ed.  that  such  an  instrument  would  be  effective^  if  signed  by 
the  devisor  in  the  presence  of  three  witnesses,  as  this  clauae 
directs,  and  without  the  other  formalities  required  in  the 
case  of  wills  by  the  5th  section,  viz.  the  attestation  and  sub* 
scription  of  the  witnesses  in  the  presence  of  the  devisor. 

94f«  Method  of  express  renocation^  By  Aumiw,  ^cmOt 
ty  bnming,  esmcelling^  tearing^  or  ebliterating  we  same^  hy 
the  testator  himself  or  in  his  presence,  and  by  his  direetions 
and  eon&ent.']  The  acts  here  meotioned.  aire  in  themselves 
equivocal  acts;  and,  consequently,  in  order  to  make  them 
.  operate  as  revocations,  it  must  be  shewn,  that  they  were  done 
animo  reeocandi^  that  is,  with  an  intention  to  revoke :  for 
unleaa  that  appears,  the  prior  devise  will  not  be  revoked\ 
Hence,  if  the  devisor  were  to  throw  the  ink  upon  his  will, 
instead  of  the  sand ;  though  it  m  ight  be  a  complete  de&ciag ' 
of  the  instrument,  it  would  not  be  a  revocation ;  or  suppose 

t  Ecckitoii  T.  apeke,  168S,  Cailh.  SI.  y  Thomas  ▼.  Etum,! £Mt»4aS. 

OniAni  T.  Tyrer,  1716,  1  P.  Wms.  z  Exp.  E.of  Ilchesler,?  Yea.  juxi.34a. 

344.  a  Per  Ld.  Mansfield,  C.  J.  in  Burtca* 

u  Goodrifht  T,  Glaxier,  4  Suit.  3S12.  thaw  t.  Gilbeit,  Covp.  ttl. 
x  Cianvcil  V.  Saunders,  Cro.  J«c.  497. 


■>■■»  I 


(26)  Where  mi  effective  devise  appeare  to  bare  beeo  once  made 
IB  disherison  of  the  heir  at  law,  it  will  lie  upon  the  heir  to  prove* 
that  such  devise  has  been  effectively  defeated.     Cowp.  87« 
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ft  pev80ii»  having  two  wills  of  different  dates  by  him*  should 
dltrect  the  first  will  to  be  cancelled,  and,  through  mistake, 
the  person  to  whom  the  devisor  gav;e  his  directions,  should 
canoel  the  last  will :  such  an  act  would  not  be  a  revocation 
of  the  last  will :  or,  suppose  a  person  having  a  will  consist* 
ing  of  two  parts,  throws  one  unintentionally  into  the  fire^ 
where  it  is  burnt,  it  would  not  be  a  revocation  of  the  de- 
vises contained  in  such  part.  The  intention,  therefore, 
must  govern  in  such  cases. 

A.,  by  will,  duly  executed  and  attested^  devised  land  to 
trustees  to  several  uses ;  and  at  the  same  time  executed  a 
duplicate  thereof,  with  all  the  solemnities  prescribed  by  the 
fifth  section  of  this  statute.  Some  time  after,  having  been 
desirous  to  change  one  of  bis  trustees,  be  ordered  his  will 
to  be  written  over  again,  without  any  variation  from  the 
first,  except  only  iu  the  name  of  that  trustee,  and  a  clause 
revoktBg  all  former  wills.  When  it  was  so  written  over,  he 
execnteid  it  in  the  presence  of  three  witnesses,  and  the  three 
witnesses  subscribed  their  names,  but  not  in  his  presence^ 
(as  the  &th  section  directs).  Some  evidence  was  adduced, 
that  the  testator  afterwards  cancelled  the  duplicate  of  the 
first  will,  by  tearing  off  the  seal.  The  question  was,  whe- 
ther the  cancelling  the  duplicate  of  the  first  will  should  be  a 
revocation  thereof  within  this  clause.  It  was  admitted, 
that  if  a  devisor,  having  duplicates  of  his  will,  cancels  one  of 
them  animo  revocandi^  this  is  a  good  revocation  of  the  whole 
will,  and  of  both  the  duplicates  (97).  But  it  was  decreed  in 
the  present  case^,  **  that  it  was  plain  the  testator  did  not  mean 
to  revoke  his  former  will  by  cancelling,  but  by  substituting 
another  perfect  will  in  lieu  thereof,  and  not  otherwise ;  and, 
therefore,  the  cancelling  thereof  (if  any)  was  but  a  circum- 
stance shewing  that  he  thought  he  had  made  a  good  disposi- 
tion by  the  second  will,  and  in  confidence  thereof  it  was 
jdone  with  no  other  intent,  but  that  the  second  will  should 
thereby  more  surely  take  place.** 

h  Onaom  t.  Tjnr,  t  Vera.  741.  P)r«c.    c  Res-  Lib.  B.  1716.  fbl.  34S.  Cox*8  P. 
in  Chan.  459.  Qilb.  Ilq>.  130.  1  £q.        Wmt.  toI.  1.  p.  346. 
Ca.  Abr.  407.  pi.  1.  but  best  reported 
iaP.Wiu.Tol.l.p.344.    Cox*t  ed. 


(t7)  '*  Where  there  are  duplicates  of  a  will,  one  in  the  poMSMion 
iof  the  devisor,  the  other  not ;  and  the  devisor  cancels  that  which  is 
in  kis  custody,  it  is  sn  effectud  cancelliog  of  both.*'  Per  Aston,  J. 
in  Burteoshaw  t.  Gilbert,  Cow  p.  34. 


848  FRAUDS,  STATUTE  OF 

In  carder  to  efiectuate  a  revocation',  it  is  not  necegsary* 
that  the  will  should  be  actually  destroyed ;  hence,  a  sUght 
tearing  of  a  will,  and  throwing  it  on  the  fire,  with  adetibt" 
rate  intent  to  consume  it,  by  the  testator,  though  it  fell  off 
and  was  preserved  by  a  bystander  without  his  consent  or 
knowledge,  has  been  holden  to  be  a  sufficient  revocation. 

A.  having  made  a  will  ofIaud%  and  a  duplicate  thereof, 
(both  duly  executed  and  attested)  but  declaring  that  it  wad 
not  a  wil)  to  his  liking,  and  that  he  should  alter  it,  delivered 
the  duplicate  to  B.  (a  devisee  named  therein).    Afterwards 

A.  executed  another  will,  disposing  of  his  estate  in  a  dif- 
ferent noanner  from  what  be  had  done  under  the  former 
will,  and  thereby  revoked  alt  former  wills,  and  at  the  same 
time  cancelled  the  first  will,  which  remained  in  his  own 
custody,  observing  to  the  person  who  made  thfe  second  will, 
that  there  was  a  duplicate  of  his  first  will  in  the  bands  of 

B.  A  short  time  before  A/s  death,  one  of  the  principal 
devisees  in  the  last  will  died  ;  whereupon  A.  sent  for  aa  at* 
torney  to  prepare  another  will,  but  before  the  attorney  ar- 
rived A,  became  senseless,  and  shortly  afterwards  died* 
After  his  death,  the  first  and  second  wills  were  found  toge- 
ther in  a  paper,  both  cancelled ;  but  the  duplicate  of  tbe 
first  will  (which  duplicate  had  been  delivered  to  B.)  was 
found  aifiong  some  deeds  and  papers  of  the  testator  «ra« 
cancelled.  It  did  not  appear,  how  the  duplicate  came  to  be 
found  among  the  testator's  papers.  It  was  holden,  that  at 
the  time  of  making  the  second  will,  the  first  was  clearly  re- 
voked, and  that  it  was  not  set  up  again  by  cancelling  the  se* 
cond  will. 

The  testator,  after  devising  all  his  land^  to  trustees  upon 
trust  to  sell,  *'  except  the  house  at  Bath,"  gave  to  his  wife 
his  bouse  in  Bath  for  her  life,  and  after  her  death,  to  his 
eldest  son,  and  after  the  execution  of  the  will  sold  his  house 
at  Bath,  and  struck  out  of  his  will  the  exception  and  the  de- 
vise respecting  it.  It  was  holden,  that  the  devise  to  the 
trustees  ^as  not  revoked  by  the  erasure,  as  to  the  house  at 
Bath(S8);    So  where  a  testator  by  will  duly  executed  and 

d  JSibb  d.  Mole  ip.  Thomai,  2  fil.  R.    e  Builexish&w  v.  GHbert,  Cowp.  49. 
1043.  f  Sutton  V.  Sutton,  Cowp.  812. 


B\)  If  A.  by  his  will  devises  all  the  residue  of  his  personal  estate 
.  aud  C,  and  makes  them  executors ;  and  after,  by  a  codicil, 
cancels  and  revokes  every  thing  relating  to  B.,  and  also  revokes 
the  appointment  of  B.  as  execHtor,  C.  snail  have  the  whole.     A 
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mttest«d(»  deyised  lands  to  A.  aod  B*,  as  joint  tenanls  in  fee. 
and  afterwards  struck  out  the  name  of  B.  by  drawing  a  peiv 
through  it.  It  was  holden,  that  the  erasure  was  te  be  een« 
sidered  as  a  revocation  of  the  devise  pro  tanto  only  {99)^ 

A.,  by  will  duly  executed  and  attested^  devised  land  to 

B.  and  C,  in  trust,  and  afterwards  struck  out  the  name  of 

C.  and  inserted  the  names  of  D.  and  E.  leaving  the  general 
purposes  of  the  trust  unaltered,  though  vaiying  in  certain 
particulars,  and  did  not  republish  his  will.  It  was  holden, 
that  the  intent  of  the  testator  appeared  to  be  to  revoke  by 
the  substitution  of  another  good  devise  to  the  new  trustees, 
and  not  by  the  obliteration ;  but  such  devise,  not  havin<r 
been  executed  with  the  proper  solemnities,  would  not  ope- 
rate as  a  revocation  ;  and,  admitting  that  the  obliteration  of 
the  name  of  C.  would  have  revoked  the  devtse^to  C,  yet  the 
heir  could  not  recover,  inasmuch  as  the  devise  to  B.  re* 
inained  unrevoked,  and  competent  to  sustain  all  the  trusts 
in  the  will  in  exclusion  of  the  heir. 

Having  treated  of  theexpressacts  of  revocatfon  mentioned 
in  the  statute,  it  will  be  proper  to  take  notice  of  implied  re* 
vocations  (SO). 

•  Implied  Revocations, — Although  the  section  of  the  statute 
of  frauds  now  under  review  has  enumerated  several  methods 
by  which  a  devise  of  lands  may  be  revoked,  and  although  it 
should  seem  to  have  been  the  intention  of  the  legislature  to 
have  excluded  every  other  method  of  revocation,  yet  has  it 
been  holden,  that  implied  revocations  are  not  within  the  sta- 
tute. 

Implied  revocations,  strictly  so  termed,  are,  1st,  when 
certain  acts  are  done  by  the  testator,  inconsistent  with  or  con- 
tradictory to  the  dispositions  made  by  the  will,  so  necessarily 

g  Larkxns  7.  Larkina,  3  Bot.  k  Pul.  16.    h  Short  d.  Oaibrell  t.  Smith,  4  £ut, 

419. 


revocation,  without  a  new  gift,  shall  have  the  same  effect  at  if  it 
had  been  expressly  given,  and  whether  it  be  by  codicil  or  obliter- 
ation, it  is  the  ^anie.  Humphries  v.  Tajlos,  in  Cane.  Hil.  S5  G.  3. 
7  Bac.  Abr.by  Gwillim,  p.  363. 

(89)  A  mere  change  of  trustees  will  not  revoke  a  prior  devise  of 
tlie  equitable  estate.  Willetv.  Sandford,  1  Vez.  178.  186.  Doe  v. 
Pott,  Doug.  710.     Watts  v.  Fullarton,  (cited)  Doug.  7 1 8. 

(30)  For  further  informatipn  on  this  subject,  see  Gilb»  Devises^ 
p.  93— 103.  Ed.  1739. 
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ioferring  an  intention  te  revoke,  that  the  law  will  presomi! 
iucb  an  intention.  Aa  where  tbe  deviaoH,  by  aauMequent 
deed,  gives  to  the  devisee  in  fee  a  lesser  interest,  e.  g.  en 
estate  for  years,  to  commence  after  the  death  of  tbe  devisor ; 
in  such  case  the  intenoed  devisee  cannot  have  both  interests ; 
that  which  is  conveyed  by  the  deed  must  take  effect,  and. 
therefore,  tbe  law  makes  a  necessary  implication,  tbat  tbe 
first  disposition,  which  is  by  the  will,  is  revoked.  In  like 
manner,  where  tbe  devisor  having  devised  a  reversion  to  A., 
afterwards  grants  the  same  to  B.,  this  will  be  a  revocation, 
even  though  the  lessee  has  not  attorned.  So  where  the  tea* 
tator  having  devised  land  to  A.  bargains  and  sells  the  aaoie 
land  to  B.,  although  the  deed  be  not  inrolled  within  aix 
months,  according  to  the  statute,  and  consequently,  nothing 
can  pass  to  the  bargainee,  yet  this  will  amouot  to  a  revoca^ 
tion,  because  here  is  a  solemn  act  done,  whereby  the  testa*- 
tor  has  clearly  evinced  bis  intention,  tbat  the  devisee  should 
not  have  the  land  devised  (31). 

9.  It  has  been  bolden,  that  revocations  are  niecesssrily  to 
be  implied  or  presumed,  from  a  total  change  in  the  circum* 
stances  of  the  testator's  family  after  the  execution  of  tbe 
will. 

This  head  of  revocation  was  originally  borrowed  from  tbe 
civil  law  (SS),  and  applied,  in  the  first  instance,  to  bequests  of 
personal  estate^,  and  afterwards  extended  to  devises  of  land, 
such  revocation  not  having  been  considered  as  excluded  by  the 
provisions  of  the  6th  section  of  the  statute  of  frauds.  What 
changesoralterationinthecircumstancesof  tbe  testa  torwill  be 
sufiicient  to  work  a  revocation  of  a  devise  of  land,  may  often  be 

i  Coke  V.  BuUock,  Cro.  Jac.  49.  ciud    k  tagg  t.  Logs,  Salk.  Mt.    OttAmj 
in  HaikneM  t.  Btyley,  Ft.  Gh.  514.       T.OTeriiiii3ra8lioir.a4a. 
aiid2AUL.7d. 


(31)  I  am  not  aware,  that  the  two  last  mentioned  instaoces  have 
ever  been  solemnly  decided.  They  are  mentioned  in  I  BoU.  Abr, 
615.  (P.)  pi.  5, 6,  as  the  opinions  of  Popham  and  Gawdy,  Js. ;  but, 
from  subsequent  cases,  where  they  have  been  cited,  it  appears  that 
tliey  have  been  considered  as  law.  Gilbert  has  insarted  them  in  his 
Treatise  on  Devises,  p.  95, 96.  ed.  1739. 

(39)  N.  By  the  common  law,  before  the  statute  of  frauds,  a  sub- 
^uent  marriage  was  holdea  to  revoke  a  will  of  land  made  by  • 
feme  sole ;  although  such  marriage  was  had  with  the  person  in 
whose  favour  tbe  will  was  made.  Forsc  v.  Hembtinge,  4  Rep. 
6o»  b. 
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dlifflcu1ttod€cMe.Itlmft,lioweTer,beeii«o)€mnlydetermiMd^ 
thmt  a  subsequeot  marriage,  and  the  birth  of  a  child^wUhmt^ 
pramiswi^  made  far  the  6bj€Cts  of  these  relations^  is  stich  n 
naterial  change  ih  the  ctrcuimtaDceaof  the  testator's  family, 
as  will  work  a  nerooatioD  of  a  devise  of  land  (SS.)  And 
iia  a  case  where  after  making'  bis  will  the  testator  married, 
and  hfs  wife  became  pregnant  with  bis  knowledge,  the  j^osni 
tbomotts  child  was  considered  for  this  parpose  in  the  sama 
condition  as  a  child  born  during  the  testator's  life-time". 

This  fnle  of  revocation,  like  the  preceding,  was  formerly 
considered  as  grounded  upon  a  presumed  alteration  of  tnten« 
tion  in  the  testator;  but  in  a  modem  cas^,  Ld.  Kenyon,  C.  J. 
thought  it  was  founded  ''  on  a  tacit  condition  annexed  to 
the  will  when  made,  that  It  should  not  take  effect  if  there 
should  be  a  total  change  in  the  situation  of  the  testator^s 
family"  (34.)    But,  upon  whatever  grounds  this  rule  of  re- 

1  See  otp!  £.  of  Uchcster,  7  Vet.  jaa.    m  Doe  v,  Laacstliire^  5  T.  ft.  49. 
348.  a  lb. 


(33)  An  opiDit>n  had  been  expressed  in  Drotrn  ▼•  Thompson,  at 
the  Rolls,  8  Dec.  1731,  by  Sir  John  Trevor,  M.  R.  and  afterwards 
in  the  same  ease  by  Loitf  Keeper  Wright,  ( I  P.  Wms.  304.  a.  I  Eq. 
Ca«  Abr.  413.)  that  revocfltioas^  a  devise  of  land  might  be  im* 
plied  from  a  subsequent  marriage  and  birth  of  a  child^  aotwitb- 
standingtbe  provision  of  the  6th  section  of  the  statute  of  frauds; 
but  this  pomt  was  not  considered  as  settled  until  the  case  of  Chris* 
topherv.  Christopher,  Exch.  177 If  9  Dickens,  445.  when  it  was 
solemnly  determined,  by  Adams,  B.,  Smythe,  B.,  andiParker,  C.  B. 
against  the  opinion  of  Perrot,  B«,  who  thonght  the  case  within  the 
statute,  and  that  the  dispute  concerning  the  reality  of  a  subsequent 
ttmrriage,  and  the  legitimacy  of  children,  was  as  open  to  peijary  as 
any  other,  and  that  the  statute  intended  an  actual  and  not  a  pre« 
sumptive  revocation.  The  case  of  Christopher  v.  Christopher  has 
been  recogntssed  in  several  sahsequent  cases,  viz.  in  Spraage  v. 
Stone,  at  the  Cockpit,  27  March,  1773.  AmbL  731.  Bra<^  v.  Cu- 
bitt,  B.  R.  M.  17B9>  Doug.  31.  Doe  v.  Lancashire,  B.  R.  M. 
17d«»  5  T-  R.  49. ;  and,  lastly,  in  Kenebel  v.  Scrafton,  B.  R.  T. 
1 802,  2  East,  530.  N.  Marriage  alone,  or  the  subsequent  birth  of 
children  unprovided  for  alone,  is  not  sufficient  to  operate  as  a  re- 
vocation of  a  will  of  a  personal  estate*.  Per  Dr.  Hay,  in  Shepherd 
V.  Shepherd,  Hill  1770.  in  the  Prerogative  Court.  Nor  of  real  es- 
tate.    Doe  v.  Sarford,  4  Maule  3c  Selwyn,  10. 

(54)  Lord  Eltenboroagh,  C.  J.,  delivering  the  judgment  of  the 
ooart  in  Kenebel  v.  Scrafton,  seems  to  have  approved  of  Lord 
Kenyon's  opinion. 

•  Jackson  t.  Huikick,  M^  5  Q.  3.  Lord  Nortbiastoo,  C.»  S.  P.  Amb.  484. 
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▼oeation  raty  be  sumxMed  to  stand,  it  Jbas  been  holden  C<f 
apply  only  in  eaaea  where  the  wife  and  children,  the  new 
objects  of  duty,  are  wholly  unprovided  for,  and  where  there 
is  nn  entire  disposition  of  the  whole  estate  to  their  exclusioik 
and  prejudice.  Hence^  where  A.  devised  certain  4ands  to 
B.  in  trust,  and  directed  brm  to  pay,  out  of  the  rents  and 
profits,  an  annuity  to  M.  S.-  with  whom  he  cohabited,  and  iq 
case  he  should  leave  any  child  or  children  by  M.  S.^  to  raise 
a  supa  of  money  to  be  paid  among  hh  children,  and  then* 
devised  the  remainder  of  his  estate  to  several  of  his  relatives; 
and  afterwards  A.  married  M.  S.  by  whom  he  bad  several 
children ;  it  was  holden  that  the  will  was  not  revoked  » 
either,  Ist,  On  the  ground  of  a  ucit  condition  annexed  ta 
the  will,  viz.  that  it  should  be  void  in  the  event  of  a  mar- 
riaee  and  children,  without  provision  ;  inasmuch  as  that  con- 
dition ;  viz.  of  marriage,  and  of  the  birth  of  children  tiitpro^ 
tided  for^  had  not  taken  effect ;  or,  Sdly,  on  the  ground  of 
an  intention  to  revoke,  to  be  presumed,  in  favour  of  a  wife 
and  children  unprovided  for; -because  the  fact,  upon  which 
such  presumption  could  be  formed,  did  not  exist  m  the  pre- 
sent case (35 }•  And  it  must  further  be  remarked,  that  both 
the  circumstances  of  a  subsequent  marriage  and  the  having 
of  child  or  children  must  concur  to  work  an  implied  revo^ 
cation:  the  birth  of  a  posthumous  child  alone,  although  the 

testator  die  childless,  is  not  sufficient^ 

* 

Having  endeavoured  to  illustrate  the  nature  of  implied 
revocations,  strictly  so  called,  it  will  be  proper,  in  the  nexC 
place,  to  take  notice  of  those  acts,  by  which  a  devise  of  land 
may  more  properly  be  said  to  be  annulled  than  revoked; 
though  the  latter  term  is  most  frequently  applied  to  this 
subject  The  acts  here  alluded  to  are  such,  whereby  a  ma- 
terial alteration  is  made  by  the  testator,  in  his  seisin  of  the 
estate  devised,  after  the  execution  of  the  will.    The  autho- 

o  Kenebel  r.  Scrafton,  2  East,  530.  p  Doe  d.  White  r.  Barfbid,  4  Maule  ft 

Selwyn,  10. 


(35)  Whether  the  revocation  holden  to  arise  from  subsequent 
marriage  and  birth  of  a  child,  without  pVbvision  made  for  these 
relations,  can  be  rebatted  by  parol  declarations  in  favour  of  the 
will,  is  a  question  which  does  not  appear  to  be  at  rest.  Affirmed 
per  Cur.  in  Lugg  v.  Lugg*,  Lord  Kayra.  441.  decided  expressly 
in  the  affirmative  in  Brady  v.  Cubitt,  Doug.  31.  Affirmed  per 
Eyre,  C.  J.  in  Goodtitle  v.  Ottway,  2  H.  Bl.  52«.  Negativedper 
Lord  Alvanly,  M.  R.  in  Gibbons  v.  Caunt,  4  Ves.  jun^  848.  and 
Lord  Ros»lyn,C.in  Kenebel  v.  Scrafton,  5  Ves.jun.  664. 

*  This  was  a  case  of  personal  estate. 
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ritks  on  this  subject  are  of  very  ancient  date,  beginning  in 
the  isitter  enil  of  Queen  ElizabetU's  reign,  and  continued 
down  in  a  reojular  series  to  the  present  time  (3G),  with  a  few 
exceptions  (37).  , 

The  rule  to  be  collected  from  these  authorities  appears  to 
be  thife,  that  where  a  person  seised  of  an  estate^  devises  it^ 
and  ajierwards  conveys  his  whole  interest  ^  either  by  feoffment^ 
lease  and  releaet^^  bargain  and  sale,  fne^,  or  recovery*, 
though  but  for  an  instant,  and  though  he  takes  back  the  estate 
to  the  same  use  as  before^  or  though  the  old  use  results  to  him 
again^  so  as  to  descend  in  the  same  line  as  before,  still  the 
conveyance  operates  to  annul  his  will.  This  rule  is  founded 
CD  a  technical  principle  of  law,  introduced,  as  it  should  seem, 
originally  in  favour  of  the  heir:  viz.  that  in  order  to  render 
a  deviae  valid  and  eifectual,  it  is  necessary  that  the  seisin  of 
the  devisor  should  remain  unaltered  from  the  execution  of 
the  will  until  the  death  of  the  devisor  (3d).    The  foundation 

q  E*  of  LiacoIii*8  case,  2  Fteem.t02.    s   Do6d  Lushington  v.  Bp.  of  Landatf, 

Show.  P.  C.  154.  S.  C.  2  N.  a.  491 . 

w  Doed.DiliiotT.Dilnot»2N.R.401. 


(36)  The  most  important  case  on  this  subject  is,  that  of  -Good- 
title  V.  Otway,  in  which  all  the  learning  is  collected.  See  the  re- 
ports of  this  case  in  its  several  stages,  3  H.  HI.  51 6.  1  Bos.  & 
Pul.  576.  7  T.  R.  399.  2  Ves.  jun.  C04.  n.  3  Ves.  jiin.  684. 
7  Brown,  P.  C.  Tomhn's  ed.  p.  593.  Sec  also  Harinood  v.  Og- 
lander,  6  Ves.  jun.  199.  and  8  Ves.  jun.  106.  and  Atlorney-Geue- 
ral  V.  Vigor,  ^  Ves.  jun.  25b'. 

(37)  The  exceptions  here  alluded  to  will  be  found  in  the  cases  of 
Webb  V.  Temple,  Freem.  542.  and  Luther  v.  Kidby,  reported  in 
Yin.  Abr.tit.  Devise,  (K.  6.)  pi.  30.  In  the  latter  case  it  was 
holden,  that  where  A.  and  B.  were  tenants  in  common  of  I6nds  in 
fee,  and  A.»  by  will  dated  25th  January,  I7I9>  devised  his  moiety 
in  fee,  and  afterwards  A.  and  B.  made  partition  by  deed,  dated 
J6th  May,  17:22,  and  fine,  declaring  tlie  use  as  to  one  moiety  in 
aeveralty  to  A.  in  fee,  and  as  to  the  other  moiety  in  severalty  to  B. 
in  fee,  this  deed  of  partition  and  fine  was  not  a  revocation  of  the 
will  of  A.  See,  however,  the  remiirks  of  Hetith,  J.  on  this  case  in 
Goodtitle  V.  Otway,  1  Bos.  &  PiiL  565.  and  of  Lord  Eldon,  C.  in 
Attpmey-Generui  v.  Vigor,  B  Ves.  jun.  281. 

(9e)  In  this  instance  as  in  many  othera,  the  language  of  plead- 
ing is  evidence  of  the  law,  viz.  «*  that  J.  S.  was  seised  of  certain 
lands  in  his  demesne  as  of  fee,  and  being  so  seised  on  such  a  day 
made  his  last  will  and  testament  in  writing,  and  thereby  devised, 

N 
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of  the  rale  being  wholly  independent  of  the  intention  of  the 
testator  to  revoke,  the  rule  will  operate  where  the  provisions 
of  the  subsequent  conveyance  are  consistent  with  the  provi- 
sions of  the  will ;  and  even  where  such  conveyance  is  made 
for  the  express  purpose  of  confirming  the  will.  Hence, 
also,  parol  evidence  to  shew  that  the  testator  did  not  intend* 
1^  the  subsequent  conveyance,  to  revoke  his  will,  isinadmis* 
tible^.  In  conformity  with  the  preceding  rule",  it  has  been 
holden,  that  where  the  whole  esiaie  is  conveyed  by  lease  sad 
release  to  uses,  although  there  be  a  resulting  use  in  the  ulti- 
mate reversion  to  the  grantor  by  the  same  instrumeiit,  yet 
the  con  veyance  will  operate  as  a  revocation  of  a  prior  will  (dSU 
It  will  be  observed,  that  in  the  preceding  instances,  the  whole 
estate  was  conveyed ;  and  therefore  the  party  did  not  die 
seised  of  that  estate  which  he  had  at  the  time  of  making  his 
will ;  and  consequently  the  devise,  which  will  only  operate 
upon  that  seisin,  which  the  testator  had  at  the  time  of  mak«- 
ing  his  will,  was  annulled  or  revoked  :  But  where  the  de- 
visor does  not  part  with  his  whole  estate,  e.  g.  where  Im 
grants  an  estate  for  years  only,  to  the  devisee,,  to  commence 
in  the  life  of  the  devisor,  in  such  case,  the  conveysnce  will 
not  operate  as  a  revocation  of  the  fee".    In  like  manner, 

t  GoodUUe  ▼.  Otwfty,  2  H  Bl  516.  x  2  Atk.  72.  Vawaer  v  Jeffeqr*  B. R>H . 

u  GooddUe  Y.  Otway,  1  Bos.  &  Pul.        60Geo.3.&ud  1  Geo.  4th. 
676.7T.R.399. 


&c.;  and  afterwards,  to  wit,  on  &c.  the  said  J.  S.  died,  geisedqf 
ike  mkd  kukdi  m  firm  afireiaid.''  See  Co.  Ent  653.  b.  654  a. 
9d  ed. 

(39)  **  So  if  a  person  seised  of  a  real  estate,  devise  it,  and  after- 
wards cH>D%-ey  tlie  legal  estate,  thongh  there  be  ooly  a  partial  decla- 
ration of  trust,  yet  as  he  hn$  granted  the  whole  estate,  it  is  a  revo- 
cation of  the  will."  Per  Lord  Hardwicke,  C,  in  Sparrow  v.  Hard- 
castle,  7  T.  R.  417.  n.  But  where  tenant  in  tail,  by  bargain  and 
sale,  conveyed  to  J.  5.  in  fee,  in  order  to  make  him  tenant  to  the 
precipe  in  a  common  recovery,  the  nse  of  which  was  declared  to 
btm  in  fee,  and  Sth  Jane  (Trinity  term  in  that  year  having  begun 
on  the  7th  June,)  made  his  wilt,  and  afterwards  a  writ  of  entry  was 
sued  ant  returnable  in  Quind.  Tr.  (17U1  June)  and  the- recovery 
suffered :  it  was  holden,  that  the  land  passed  by  the  wiH,  on  the 
ground  that  the  deed  and  recovery  made  one  conveyance  only,  of 
which  the  deed  w^  the  principal  part ;  and  that  the  wh#le  of  a 
cooveyai^ce  should  be  taken  together,  and  the  several  parts  of  it 
sliould  relate  back  to  the  princifwl  part.  Selwyn  v.  Sdwy n.  ft  Bnrr* 
1131.  recognised  by  Lord  Mansfield,  C.J.  in  Roe  d.  Noden  v. 
Griffits,  4  Burr.  1962.     i  Bl.  R.  605.  S.  C. 
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if  a  man  devises  land  in  fee  to  A.^  and  afterwards  makea  a 
mortgage  thereof  in  fee,  either  to  the  devisee^  or  a  stranger*, 
this  mortgage  in  fee^  though  a  revocation  of  the  v?ill  in Tavfr, 
will  not  operate  as  such  in  equity,  rnd  the  right  of  redemp- 
tion will  pass  by  the  will.  And  the  same  rule  holds  in 
equity  with  respect  to  a  conveyance  in  fee  for  payment  of 
debts*. 

y  Baxter  y.  Dyn^  6  Va.  jun.  656.  Ld.  Jefferiei,  C.  in  Hall  t.  Duncliy 

B  AdnUked  to  be  a  lettled  point  in  1  Tern.  329. 342. 

Yoik  T,  Stone, 8alk.  -158.    Adjudged  a  Adm.  in  Cave  v.  Holford,  3  Vet.'Jbn. 

bj  Sir  ioto  dmicbini  M.  R.  aod  6M. 
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GAME. 

I.  OJiht  Right  oftakifig  and  deslroifing  the  Gam§ 
at  Common  Law,  and  of  the  Reslrainis  unptrnd 
on  the  Exercise  of  such  Right  b if  Statute. 
II.  Of  tlu  Appointment  and  Auihoritg  of  Game^ 

keepers. 

III.  Of  the  Statutes  5  Ann.c.  14.— O^wi.c.SS. — 
28  G.  2.  c.  12.  relating  to  the  Preservation  of 
the  Game ;  the  Penalties  imposed  for  Offences 
against  these  Statutes;  the  Modes  of  recovering 
ike  Penalties,  1st,  By  Distress^2dty,  By  Ac- 
tion  of  Debi,  and  herein  of  the  Slat.  SG.l.c. 
19.— 26G.2.c.2.-r-2  G.  3.c.  19. 58Geo.3.c.76.. 

W.  Of  the  Statutes  relatifig  to  the  Destruction  of  the 
Game  at  improper  Seasons  of  the  Year,  Stat. 
2  G.  3,  c.  JL».~13  G.  3.  c.  55.-39  G.  3.  c.  34. 
^^Deciaration^Evidence. 
V.  Of  the  Duties  made  payable  m  respect  of  killing 
Game. 

I.  Of  the  Right  of  taking  and  destroying  the  Game  ai 
Common  Law,  and  of  tlu  Restraints  imposed  on 
the  Exercise  of  such  Right  by  Statute. 

It  has  beeen  asserted  By  Sir  W.  Blackstone  in  his  Com- 
mentaries (vol.  9.  p.  14.  13,  417,  vol.  4,  p.  174.),  that  by  tb« 
eocpmon  law,  ibe  sole  property  of  ail  tbe  game  in  England 
\s  vested  in  the  king  alone,  and  that  tbe  sole  right  of  taking 
and  destroying  the  game  belongs  exclusively  to  the  king; 
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^ridvcohfceqiieiitly  thut'no  person,  of  wbnteirer  estate  or  d^ 
gree,  has  a  right  to  kill  game,  even  upon  his  own  lanfi,  on- 
Jess  by  licence  or  gmnt  froni  the  kinc^.  .  This  position,  how- 
ever, has  been  questioned  hy  Mr.  Christisn,  in  .a  note  to  his 
edition  of  the  Coramentaries,  9  vol.  p.  4ip.  n.  \^. 

If  A.  start  a  hare  in  the  ground  of  B.,  and  hunt  and  kill 
ittbere,  the  property  continues  all  the  while  in  B.:  but  if  A. 
start  a  hare  in  the  ground  of  B.,  and  hunt  it  into  the  ground 
of  C,  and  kill  it  there,  the  property  is  in  A,,  the  hunter, 
but  A,  is  liable  to  An  action  of  trespass  for  hunting  in  the 
groutid,  as  well  of  B.  as  C\ 

Trespass  for  a  dead  hare  the  property  of  plaintiff.— The 

I)Iaintifir,  a  farmer,  being  out  bunting  with  hounds  of  which 
)e  bad  in  part  the  management,  and  actually  liad  such 
managennent  at  the  time,  though  the  bounds  belonged  to 
other  persons,  the  hounds  put  up  a  bare  iifa  third  person's 
ground^  and  followed  her  into  a  field  of  the  defendant,  where. 
Being  quite  spent,  she  run  between  the  legs  of  a  labourer 
who  was  accidentally  there,  where  one  of  the  dogs  caught 
li«r,  and  she  was  taken  up  alive  by  the  labourer,  from  whom 
the  defendant  immediately  afterwards  took  the  hare  and 
killed  her*  Shortly  after  the  plaintiff  came  up,  and  claimed 
to  have  the  hare  as  his  own,  but  the  defendant  refused  to 
give  it  up,  and  questioned  the  right  of  the  plaintiff  to  be 
where  he  then  was.  The  labourer^  upon  his  examination  at 
the  trial,  swore  that  when  he  took  the  hare  from  the  dogs, 
he  did  not  mean  to  take  it  for  his  own  use,  hut  in  aid  of  the 
hunters*  Verdict  for  the  plaintiff,  40s.  damages.  Rule  for 
new  trial  after  argument  was  discharged ;  Ld.  Ellenborough, 
C.  J.^  observing  that  the  plaintiff,  through  the  agency  of  bis 
dogs,  bad  reduced  the  bare  into  his  possession.  The  labourer 
took  it  for  the  benefit  of  the  hunters,  which  is  the  same  as 
if  it  bad  l)een  taken  by  one  of  the  dogs,  Secus,  if  the  la« 
bourej-  had  taken  it  *^up  for  the  defendant,  before  it  was 
caught  by  the  dogs,  or  if  he  had  taken  it  as  an  indiffereMt 
person  in  the  nature  of  a  stakeholder. 

■ 

An  exception  in  a  convej'ance  made  in  the  year  1655,  of 
the  free  liberty  of  poaching  and  hunting  does  not*  include 
the  liberty  of  shooting  feathered  game  with  a  gun* 

I  shall  proceed  to  shew  how  far  the  right  of  taking  and 
destroying  the  game  has  been  abridged  by  statute ;  having 
premised  tliat  this  right  can  only  be  exercised  on  a  person^s 

a  Per  Hojt,  C  J.  in  Suton  v.  Mbody,  b  Chuicbwsid ▼.  Stadd^,  UEtft,  949. 

1  Ld.  Rajm.  251.     2  ^alk.  566.  5  e  Moore  ▼.  Ld.  Plymouth,  7  Tau&t. 

Mod.  375.  S.  C.     Deans  v.  Clayton,  614. 
7T«nnt.4S0. 
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own  €fttete,  and  that  not  eTes  a  lord  of  a  tnanor  (1),  or  hii 
gamekeeperi  can  go  into  any  part  of  tha  matior,  wbicb  ia  not 
the  lord's  own  estate  or  waste^  without  being  a  traapawer, 
«4  any  other  person  woald  be ;  unless  a  ri^bt  of  eatiy  m 
pursuit  of  the  game  be  specially  reserved  to  nim.    • 

By  Stat  22  &  9t  Car.  9.  c.  25.  s.  3.  (9)  '*  Eveiy  perion, 
not  naving  lands  and  tenements,  or  some  other  estate  of  in- 
heritance^  in  bis  own  or  his  wife*s  right*  of  the  dear  yearly 
value  of  lOOL  per  aunum,  or  for  term  of  life,  or  having  leaae 
'  or  leases  of  09  yeaKS»  or  for  any  longer  term,  of  the  dear 
yearly  yalue  of  1601.  (other  than  the  son  and  bek  aopareot 
of  an  esquire,  or  other  person  of  higher  degree,  and  toe  own- 
^ts  and  keepers  of  forests,  parks,  (biases,  or  warrensi)  ia  pm- 
hlbited  from  haying,  keeping,  or  using  any  guns,  bows, 
greyhounds,  setting  dogs,ferrets,coney  dogs.iQCchers,  hays, 
nets,  lowbeU,  Jiarepipes,  gins,  8n;ares«  or  other  engines 
afbresaid." 

In  the  construction  of  this  statute,  it  has  beep  holden,  that 
it;  18  not  necessary  that  the  estate  ahootd  be  a  freehold,  or 
that  it  should  be  a  legal  estate':  for  a  copyhold  estate  or  fin 
equitable  estate  of  ioneritance,  of  the  clear  yearly  vaUie  of 
lOOl.  is  a  qualification.  .  But  it  is  not  suOicient,  ^if  the  rent 
qf  the  estate  be. reduced  below  the  sum  required  by  paying 
th^  interest  of  a  mortgage*"  (S),  or  if  the  estate  be  an  estate 
for  life  only»  under  the  yearly  value  of  1501/  (4) 

A  lirct^t»alT^H«al,Cald.ft^O.  cited  in  a  doU^  to  ]t.ir.C]aik%  a  t.  a 

e  W^epU  V.  Hall,  B.  E.  M.  S3  G.  3.        2%l.    Cald.  ^30.  S.JC. 

f  Lowndes  ▼.  Lewis,  Cald.  188. 

^  -  ^    -■  -  ■  • 

(t)  Mt*.  Christian  has  remarked,  that  the  common  Opinion,  that 
the  Ibikl  of  the  manor  has  a  pecuTiur  right  to  the  game,  superior  to 
'  that  of  «ny  other  duly  quaUfied  hind-owner  within  the  manor,  is 
'  l^rMtieous.  He  conceives  that  this  opinion  owes  its  rise  to  the  power 
whtdi  lords  of  taanors  hate  of  apponittng  i^mekeepers,  a  pov^ar 
ofigioaHy  gif«n.  to  them  by  stet.  aa  &  23  Car.  a,  c.  35»,  the  fiist 
Sisfafcn  An  wkich  lords  of  maaora  are  distiogoisbed  ficam  other  laad* 
owners  with  respect  to  the  ganiek 

{^\  Prior  qualificaiion  acts  are  13  R.  2.  stat.  1.  c.  13— -1  Jac.l. 
c«  ^7*  s*  ^«  repealed  by  7  Jsc.  I.e.  1 1 .  s.  6.  and  3  Jac«  !•  c«  13.  s.  5* 
relating  to  deers  and  conies  only.  The  provisions  of  these  statutes 
(which  retnain  unrepealed,  but  are  seldom  put  id  force)  will  be 
fonnd  under  title  ^am^  in  Btim*s  Justice; 

(3^  Ott  a  qiTBsttonilristcig  upon  an  mfortnatiaii  before  magisitrates, 

^  e»  Iq  the  defendant,  be'ui^  qoaiified*  the  masistfates  may  grotiisl 

their  opinion  of  his  not  beinffqualiBed  on  the  ract  of  the  defendant's 

hsviBi^  iwocn  on  a  former  day  under  the  ineorae  act  ix>.  aa  estate 

mider  leo/.  per  amnim,    R.  r.  Clarke,  8  T;  R;  eto. 

(4)  A  vicar,  in  right  ofhis  church,  has  not  an  esta^  of  iDherit* 
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A  lease  for  99  years',  dependent  on  three  lirea,  of  the 
value  of  150L  per  annum,  though  neither  a  lease  for  life, 
nor  a  lease  for  99  years  certain,  has  been  holden  to  be  a  suffi- 
4:ient  qualification  within  Ibis  statute;  because  tiiere  is  noSt 
any  reasonable  probability  of  any  life  in  being  extending 
.  beyond  99  years ;  and  the  legislature,  in  admitting  leases 
for  99  years,  of  a  certain  value,  to  be  a  qualification,  did  not 
xneafi  to  require  that  they  should  positively  endure  so  long; 
It  was  sufficient  if  they  mis;ht  extend  to  that  period,  sun- 
ject  to  the  contingency  of  the  party's  so  long  living. 

Doubts  had  been  entertained  whether  the  words  othef 
person  in  this  statute  should  be  taken  to  be  in  the  nomina- 
tive or  in  the  genitive  case;  but  it  was  solemnly  determine^ 
in  R.  V.  Utlev,  iA  G.  S.  B.  R«  recognised  in  Jones  v.  Smart, 
IT*  It.  44.  toat  these  words  must  be  taken  to  be  in  the  ge- 
nitive case,  in  the  same  manner  ^s  if  the  word  "  of*  ba^ 
been  aptual^y  inserted,  and  that  the  meaning  of  the  statute 
is  *^oth^ir  than  the  son  and  heir  apparent  of  an  esquire,  of 
the  son  of  any  other  person  of  higher  degree.**  It  follows, 
.  as  a  necessary  condeauence  from  this  interpretation  of  the 
statute,  that  althougn  the  son  and  heir  apparent  of  an 
esgurre,  or  of  other  person  of  higher  degree,  be  qualified  by 
Tirtue  of  this  statute,  yet  an  esquire  or  person  of  higher  de« 
gree,  as  such,  is  not  qualified. 

A  diploma  conferring  the  decree  of  doctor  of  physio^, 
granted  by  either  of  the  universities  in  Scotland,  does  not 
give  a  qualification  to  kill  game  under  this  statute. 

A  commission  of  captain  of  volunteers,  sicned  by  the 
lord  lieutenant  of  a  county,  does  not  confer  the  degree  of 
eaquire ;  and  consequently  the  son  of  such  captain  is  not 
thereby  qualified  to  kill  game'. 

{JB.ofFtixiaiY.HentGii,  ST. R.MS.    i  TUbot ▼. £agit^  1  TiQBt 610. 
Jones  ▼.  Small,  1  T.  R.  44. 


ance,  but  for  his  life  only ;  cooaeqnently  snch  estate  must  be  of  the 
fahl€i  of  150/.  per  annum,  in  order  to  exempt  him  from  the  penal- 
ties of  thew  statutes.    Lowndes  y.  Lewis,  Cald.  188. 
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11.  Of  the  AppoifUment  and  AHthotity  of  Gamekeepers 

The  st^t.  29  and  93  C.  2,  c.  25.  s.  2.  authorises  lords  of 
manors,  or  of  olher  royallies[d)  not  under  the  degree  of  an 
^squire,  to  appoint  by  writing  under  their  hands  and  sealSy 
gamekeepers  within  t^eir  manors  or  royalties,  who  may 
gei^e  giins,  dogs,  nets,  and  other  engines  used  for  the  de- 
struction ol  the  game  by  unqualified  persons  within  the  pre- 
cincts of  their  manors,  and  the  said  gamekeepers,  or  other 
persons  authorised  by  a  warrant  from  J.  P.  may  ^^arcU  in 
the  day-time,  the  houses  of  uncjualified  persons,  upon  g^Qod 
ground  qf  suspicion,  and  seize  for  the  use  of  the  lord,  or  de- 
.  stroy  such  guns,  dogs,  nets,  &c. 

The  preceding  statute  does  not  limit  the  number  of  game- 
keepers, which  may  be  appointed  for  each  manor.  But  by 
Stat.  9  Ann.  c.25.  s,  1.  lords  of  manors  can  appoint  (6)  only 
one  gamekeeper  with  power  to  kill  game  for  one  manor;  and 
further,  the  name  of  each  gamekeeper  must  he  entered  with 
the  clerk  of  the  peace,  &c.  Such  gamekeeper,  by  stat. 
3  Geo.  1.  c.  11.,  must  have  been  either  a  person  qualitied^or 
!( servant  of  the  lord,  or  a  person  immediately  employed  to 
kill  game  for  the  sole  use  of  the  lord.  But  now  by  sta^. 
48  G.  3.  c.  93. 8.  2.  any  lord  or  lady  of  a  manor  may  cfepute 
any  person,  whether  acting  as  a  gamekeeper  to  any  other 
person  or  not,  or  whether  retained  and  paid  for  as  the  male 
servant  of  any  other  person  or  not,  or  whether  a  qualified 
person  or  not,  to  be  a  gamekeeper  to  any  suci)  manor,  with 
authority  to  such  person  as  gamekeeper,  to  kill  game  within 
the  same,  for  his  own  use,  or  for  the  use  of  any  other  per- 
son, to  be  specified  in  such  appointment  or  deputation,| 
whether  quaiiHed>or  not. 

The  preceding  statutes,  authorizing  the  appointment  of 


>  (5)  i.  e.  Royalties  of  the  same  nature  with  manors:  If  royalties 
of  a  higher  nature  had  been  meant,  the  statute  would  have  begun 
with  them.  Per  Lord  Mansfield,  C.  J.  in  £•  of  Ailesbuiy  v*  Fat- 
tisony'Doucr.  28. 

(6)  **  A  lord  of  a  manor  cannot  convey  to  another  the  power  of 
appointing  a  gamekeeper,  without  a  conveyance  also  of  the  manor 
itself.  Such  a  power  is  »  mere  emanation  of  the  manor,  and  inse- 
parable from  it.*'     Per  Uprd  Kenyon,  C.  J.  5  T.  R.  SO. 


GAME.  8(JS 

'gamekeepers,  do  not  extend  to  the  lords  of  a  wapentake  o^ 
hundred^ 

By  Stat  $5  G.  3.  c.  50.  &  %  deputations  of  gamekeepers 
must  be  registered  with  the  clerk  of  the  peace,  kc  and  cer- 
tificates thereof  (stamp  duty  one  guinea,  that  is,  10s.  6d.  by 
this  statute,  and  lOs.  6d.  by  stat.  31  G.  3.  c.  21.)  must  be 
taken  out  annually ;  and  a  penalty  of  201.  is  imposed  on 
gamekeepers  neglecting  to  register  their  deputations  within 
90  days  after  they  are  granted,  and  neglecting  to  take  out 
their  certificates*  By  stat  5«  Geo.  3.  c.  93.  Sched*  (L.)  VIL 
On  an  appointment  of  a  new  gamekeeper  within  the  vear, 
the  certificate  of  the  former  gamekeeper  may  be  renewed  free 
of  duty  or  fee. 

A  deputation  to  a  gamekeeper,  who  is  neither  himself 
qualified  to  kill  gam^,  nor  is  a  servant  to  the  lord  of  the 
manor,  need  not  state  on  the  face  of  it,  that  be  is  appointed 
to  kill  game  for  the  use  of  the  lord ;  and  it  will  be  presumed^ 
that  whatever  g^me  he  kills  is  for  the  lord's  use  till  the  con- 
trary is  proved.  N.  This  case  occurred  before  the  stat  48 
G.  3.  c.  93. 

A  gamekeeper  was  authorized  by  his  deputation  to  seize 
greyhounds,  setting  dogs,  ferrets,  and  to  do  all  things  belong- 
ing to  the  ofiice  of  gamekeeper,  according  to  the  direction  of 
the  acts  of  parliament :  it  was  holden**,  tl»t  he  was  not  there- 
by authorized  to  seize  hounds. 

The  stat  4  &  5  W.  &  M.  c.  23.  s.  4.  gives  to  k>rds  of 
manors,  or  their  gamekeepers,  the  same  protection  in  resist- 
ing offenders  within  the  precincts  of  their  manors  in  the 
night-time,  as  the  law  affords  to  the  keepers  of  ancient 
chases,  parks,  or  warrens. 

It  is  no  defence  to  actions  of  debt  for  penalties  on  the 
game  laws",  that  the  defendant  acted  bona  fide  as  gamdceeper 
of  the  manor,  in  which  the  ofience  was  committed,  under  a 
deputation  from  a  person  claiming  a  right  to  appoint  the 
gamekeeper,  there  not  being  any  ground  for  such  claim. 

A  question  respecting  the  boundaries  of  a  manor*,  or  the 
right  to  a  manor^  cannot  be  tried  in  an  action  on  the  game 
laws.  ; 

Trespass  for  killing  a  dog^.    Plea  by  King,  that  Ld.  Caw^ 

k  £.  of  Ailesbuiy  v.  Pattuon,  Doug^.  28.  p  Blunt  y.  Grimes,  per  BuUer,  J  Wilt- 

1   Spuirier  v.  Vale,  1  Camp.  N.  P.  C.  shire  Lent  Ass.  1789^  cited  in  Csl« 

457.     10  East,  413.  cTaftT.6ibbs,4  t.R.6Sl. 

m  Giant  v.  Haltou,  1  B.  &.  A.  134.  q  Vere  v.  Loid  Cawdor  and  Kilg^  II 

n  Calcraft  v.  Gibbs,  5  T.  R.  19.  Kast,  56S. 
o  Hankins  v,.  Bailey,  per  BuUer,  J.  So- 

meiset  Sum.  Ass.  1781. 


Il 
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itxwuffmeaaei  oF-a  ckwe  within  wd  parpcl  oT  Ae  Bmaer 
of  £.  of  tfbich  he  was  lord,  and  the  defeodrat  Kii^waitbe 
£amekeei)er,  aiKl  becsuie  the  dog  wm  hunting  hares  in  the 
ctose.  King,  as  gamekeeper,  for  tlie  preiervation  of  the  harei^ 
hilled  the  dog.  On  demurrer  the  plea  was  bolden  bad;  L^ 
Elleiiborough,  C.  J.  obserTing,  "The  question  ia*  whether 
the  pUintiff*B  dog  incurred  toe  penalty  of  death'  for  runoinf 
lifter  a  ban;  in  aiiotber'a  ground  ?  TTiere  it  no  question  bere 
as  to  the  right  to  the  Mme.  The  gamekeeper  had  no  right 
tokitl  the  plaintiff's  dog  for  following  it.  The  plea  doe» 
not  even  stitr  that  the  hare  was  put  in  peril,  so  aa  to  induct 
any  necessily  for  killing  the  dog  in  order  to  save  the  bare." 


JIL  QT  At  S4atut$a  5  jinn.  e.  14.— O^nn.  e.  Sfi. — 
38  6.3.  c,  12.  relating  to  the  Preservation  of 
the  Game;  the  JPenalties  implied  for  OJfentet 
agaimtt  thete  Siatutes;  the  Modtt  of  recoetring 
lh$  Fenaltiety  U^  By  Dittreu,  Hdly,  Bjf  4elioit 
ef  De^,  and  kerem  of  the  Stat.  8G.I.  a  19. 
—36  G.  2.  c.  3.-3  G.  3.  c.  19. 58  Geo.  3.  c.  75. 

'  Br  Stat  5  Ann.  c.  14.  (made  perpetual  by  s(at  9  Ann. 
b  65.)  Bk  3.  "every  higgler,  chapmei^,  carrier,  inn-keepet, 
▼lotiMller,  or  alebouse-Keeper  (7],  who  shall  haT«  in  his  cu»- 

T  8«e  Koirit  T.  BeolMi,  Say.  R.  191. 


(7>  By  •  swkNqvcnt  stal.  88  O.  3.  c.  13.  (racitinf  the  aM. 
A  Ann.  c  14-)  "  PeraoM)  lUAlified  ur  not  qinlifiad,  Mllingt  cx- 
pwing,  w  offering  to  rale,  uuy  hare,  |>heas8n(,  purbidg^  tnM>r> 
nnth^lganie,  or  gToose,  are  for  every  Euch  ofFeoce  made  liable  to 
tka  tittrn  forfriturei  and  penaltiei  aa  are  inflicted  by  the  recited  act 
upon  higgUn,  &c.  And,*  "  IF  any  hare,  pheUBDt,  partridge,  &c' 
•l|pU  b^ftfuml  in  the  ihop,  houK,  or  poaaeaaioa  of  aoy  poaltcrer* 
■alnioan,  fishmonger,  cook,  or  paHtry  cook,  the  same  aball  be  ad- 
judged to  be  Ml  expoaing  thervof  to  aat«  within  the  meaning  et 
thra  act,  and  the  recited  act,  or  any  otlier  act;  the  forfeiturt*  to 
W  recovered  and  penotties  inilicted  to  Ik  applied  iu  mamn  pre- 
•cribed  b^  the  recited  act,  or  by  any  other  act  hkc  made  for  the 
preiervation  uf  the  gauic." 
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tbdgr  or  po^MiAm  aay  liare»  pheaaaiit,  pirtrid|^  iMOi, 
lKrai^iiie»  Of  ffiouie»  or  shall  buy,  aelU  or  omr  to  sdl, 
«ny  hare^  &&  unkw  Mch  game  in  the  hAnds  of  such  ctrvier 
bt  weak  up  by  a  penoii  qualified  to  kill  the  gafiie»  «haU»  upon 
eveiy  such  offedce,  be  carried  before  some  J.  P.  for  the 
4Sfmnty,  cily,  be.  where  the  ofience  ia  committed,  and  beii^ 
onmcted  upon  view,  or  upon  the  oath  of  one  or  more  cie- 
diUe  witneBses^  sfaali  forfeit  for  every  hare,  kc.  the  sum  of 
51;-  Okie  hrif  to  the  informer,  and  the  other  half  to  the  poor 
•cf  the  partthwiwre  the  offence  is  committed;  (thesubso* 
.qoeiit  part  of  this  sectioQ  directs,  that  the  penalty  shall  be 
levied  by  distsess,  and  for  want  of  distress,  the  offender 
^all  be  punished  by  three  months'  imprisonmeDt  for  the 
first,  and  by  four  months'  for  the  second  offence,  and  that 
before  the  allowance  of  any  certiorari  to  remove  conviction 
.^uttdarthis  statute,  the  party  convicted  shall  enter  into  a  m* 
oQgnisance,  with  sureties,,  conditioned  for  the  payment*  of 
«osts  to  the  prosecutor  within  fourteen  days  after  convictioii 
or  procedenao  granted,  and  in  default  thereof,  J.  P.  may  pro- 
ceed to  execution,  &c.)    And  for  the  better  diecoveiy  of 
oflfenders",  "  any  person  who  shall  destroy,  sell,  or  buy  any 
hare,  &c«  and  shall  within  three  months  make  discoveiy  of 
any  higgler,  &c.  (who  hath  bought  or  sold,  or  offered  to  bm 
.or  sell,  or  bad  in  his  possession,  any  hare,  &C  so  as  the  on 
•fender  shall  be  convicted),  shall  be  discharged  of  all  penalties, 
and  entitled  to  all  the  advantages  of  an  informer  under  diia 
ati^ute." 

^*  If  any  personS  not  qualified,  shall  keep  or  use  any  grey- 
'hound,  setting  dogs,  hayes,  lurchers  (8),  tunnel  or  other  en- 
gines (9)  to  kill  and  destroy  the  game,  and  shall  be  tbereof 

•  S.  3.  t  S.  4. 


(a)  A  b<Hind  is  not- within  this  statute,  not  beioff  expressly  men- 
^tioned,  and  the  words  **  other  eogiues'*  coming  after  taonels,  are 
applioftble  to  ioaoimate  thiugs  only.    Hooker  r.  Wilks,  Str.  1  l!26L 

(9)  *^  As  greyhounds,  setting  dog,  hayes,  larchers^  and  tonnek 
-are  expressly  mentioned,  in  this  statute,  it  is  not  neeessary  to  allege 
'that  any  of  these  have  been  used  for  killing  or  destroying  the  game; 
and  the  rather,  as  they  can  scarcely  be  kept  for  any  other  purpose 
than  to  kill  or  destroy  the  game;  but  as  guuH  are  not  expressly 
mentioned,  and  as  a  gun  may  be  kept  for  the  defence  of  a  man's 
'hotise,  and  for  other  lawful  purposes,  it  is  necessary  to  allege,  in 
«rder  to  Its  being  compn^hended  within  the  meaning  of  the  words, 
Many  other  engines  to  kill  the  game,*'  that  the  gun  had  been  ased 
ihr  killing  tbegame«''    P^  Lee,  C.  J.  in  Wingtield  r.  Stratford, 


L 
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upon  the  oqUi  of  one  or  two  ciedible  witDenei,  bf 
4he  justice  or  juaticesof  the  peace  where  sachoffenoe  is  com- 
mittedf  the  person  so  convicted  shall  forfeit  61. ;  one  htlf  to 
be  paid  to  the  informer,  and  the  other  half  to  the  poor  of  the 
parish  where  the  same  was  committed ;"  (the  subsequent 
part  of  this  section  prescribes  the  like  mode  of  execution  as 
IS  prescribed  in  the  second  section,  and  then  proceeds  tD 
enact,  **  that  J.  P.  within  their  districts,  and  lords  and  ladies  of 
manors,  within  their  manors,  may  take  away  any  such  hare* 
i^c,  from  any  such  higgler,  &c.  or  other  person  not  qualified  to 
kill  the  same ;  and  may  take  to  their  own  use  such  dogs, 
nets,  or  other  engines  in  the  power  or  custody  of  persona  not 
qualified  to  keep  (10)  the  same/')  **  and  lords  and  ladies  bf 


Say.  R«  15.  N*  "  If  a  person  go  in  pnrsnit  of  ^me  with  a  dog  and 
gun  on  the  flame  day,  he  can  only  be  convi(?ted  m  one  fienahy.**  Per 
Ld.  Kenyon,  C.  J.  in  R.  ▼.  Leret,  7  T.  U.  153.  In  Molton  r. 
Cheeaeley,  I  Esp.  N.  P.  C.  193,  it  waa  proved  that  a  phc«siuit  had 
been  killed  bjf  accitUmi  by  the  defcodaut^s  dog ;  and  the  defendant 
had  afterwards  carried  it  away*  Two  penalties  were  longht  to  bt 
recovered,  one  for  having  the  pheasant  in  hi&  poxf ^mion,  not  being 

Saalificd,  the  other  for  keeping  a  dog  to  kill  gapae.  Mr.  Justice 
iuller  is  said  to  have  ruled  that  the  plaintiff  could  go  for  one  pe- 
nalty only,  **  for  thai  both  offences  being  by  the  same  acl,  the 
plaintiff  could  recover  but  one  penalty  under  the  same  statute.** 
The  wording  being  equivocal,  it  was  considered  at  first,  as  if  by 
the  word  act  was  to  be  understood  statute ;  which*  it  was  agreed  on 
all  ha»ds»  could  not  have  been  ruled  by  the*  learned  judge,  who 
probably  said  that  two  penalties  could  not  be  recovered  under  this 
statute  for  the  same  act  done  by  the  defendant.  N.  A  farmer  who 
Iceeps  a  setting  dog  for  his  landlord,  is  not  to  be  considered  as  keep- 
ing a  dog  for  the  destruction  of  the  game  within  this  statute*  Reed 
v.  Fhelps,  B.  R.  E.  52  G.  3.  There  was  not  any  evidence  in  this 
case  of  the  dog  having  ever  been  used  by  the  party  for  killing  game. 
See  15  East,  ^71. 

( f  0)  A  justice  of  the  pence  under  this  stat  cannot  seise  the  gun 
of  a  gameketper,  although  lie  is  sporting  for  the  purpose  of  killing 
game  in  another  manor  than  that  for  which  he  has  received  his  de» 
pntation ;  for  the  power  of  seizure  nnder  this  act  extends  to  those 
persons  only  who  are  not  qualified  to  keep  engines  for  the  destruc- 
tion of  the  gatne,  and  gamekeepers  are  qualified  to  keep  such  en* 
gtnes  anywhere.  Rogers  v.  Carter,  C.  B.  2  Wils.  387.  It  was 
a<lmitted,  howei*er,  in  this  rase,  that  if  the  gamekeeper  had  actually 
ki/fed  game  beyond  the  limits  of  his  own  manor,  he  would  liave 
been  liable  to  the  penalties  of  this  ^tatute.  A  magistrate,  w  ho  coD^ 
victs  an  unqualified  person  of  killing  game  under  the  statute  5  Ann. 
c.  14.  and  caus^es  hii$  do;;  to  be  brought  for  the  purpose  of  seizing 
it,  may  order  the  dog  to  be  killed  witliout  any  formal  adjudtcati(M 
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manors  may,  by  writing,  under  hand  and  seal,  empower  tlieir 
gamekeepers  upon  their  manors  to  kill  any  game ;  but  that 
such  gamekeepers  who  shall  under  colour  of  authority  kill  or 
take  gam^,  and  afterwards  sell  the  same  to  any  person,  with- 
out the  consent  of  their  lords,  and  shall  be  convicted  thereof 
upon  complaint  by  the  lord  of  the  manor,  upon  the  oath  of 
one  or  more  witnesses  before  a  J.  P.,  shall  be  committed  to 
tb^.  hq;^  of  <^rrection  for  three  months,  &c."  ' 

ny  a  subt^uent'  statute",  **  if  any  hare,  pheasant,  par- 
tridge, &c.  shall  be  found  in  the  shop*  house,  or  possession 
til)  of  any  person  not  qualified  in  his  own  right  to  kill  game, 

u  Stat.  9  Ann.  c.  i5.  s.  2. 


of  seiEure.  Kingsnorth  r.  Bretton,  5  Taunt.  41<).  Before  game 
in  the  lands  of  an  unqualified  person  can  be  seized  withiu  a  manor 
for  the  use  of  the  lord,  the  lord  must  exercise  on  the  speqific  case 
bis  judgment  whether  the  person  possessiog  the  game  is  or  is  not 
qualifira.*  But  after  such  judgment  exercised,  the  lord  may  take 
the  game  by  the  hauds  of  aiiotht* r.  The  lord  of  a  manor  who  is 
.also  a  Justice  of  peace  is  entitled,  by  stat.  24  Geo.  2.  c.  44.,  to  a 
iuonth*8  notice  of  an  action  brought  against  him  for  faking  away  a 
gun  in  the  house  of  an  unqualiBed  person,  for  it  will  be  presumed 
be  acted  as  a  justice*     Briggs  v.  Evelyn,  2  H.  Bl.  II 4* 

(II)  The  plaintiff  declared  iu  debt  for  the  5/.  penalty  given  by 
this  stat.  against  the  defendant  for  ejtpwfkig  to  sale  a  hare,  not  be- 
ing, qualified  in  his  own  rightto  kilt  game,  nor  entitled  thereto  un* 
der  any  penou  so  qualified.  At  the  trial  it  was  proved  that  the  plain* 
tiff  went  out  coursing,  and  killed  a  hare  on  Shipston  manors  when 
the  defendant,  who  was  employed  as  a  carpenter  aiid  woodn)aa  b}' 
Mr.  Earl,  the  lord  of  the  manor,  and  had  directions  from  him  to 
detect  poachers,  came  up  and  took  the  bare  from'  the  dog,  and  car- 
ried it  away,  notwithstanding  the  pluinti ft' claimed  it,  to  Mr.  EarFs 
steward  accordins^  to  his  instructions.  It  was  hoiden,  that  the  pos- 
session of  the  defendant  was  not  such  as  constituted  an  offence  and 
subjected  him  to  the  penalty  under  the  statute;  Ld.  Bllenborongh 
C  J .  observing,  that  the  defendant  did  not  claim  the  hare  as  his 
proj^erty  nor  acquire  the  possession  of  it  for  himself,  but  for  hU 
master,  on  whose  manor  it  was  taken;  and  if  this  were  an  offence, 
no  case  could  be  stated  in  which  an  unqualified  person  could  in- 
nocently come  in  contact  with  game.  It  might  as  well  be  said  that 
if  a  qualified  man  returning  home  with  a  bag  of  game  were  to  fall 
from  his  hone*  another  person  could  not  lawfully  take  up  the  bag, 
in  order  to  assist  the  owner.  Grose*  J.  added»  that  the  possession 
of  the  game  by  the  defendant  was  rather  for  the  purpose  of  protect* 
iog  the  game,  than  in  breach  of  the  laws  for  preserving  it.  Warne- 
ford  V.  Kendall,  10  East,  \9. 

•  Per  Gibba,  C.  S.  in  Bird  v.  Dale,  7  Taunt.  566. 
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or  being  entitled  thereto  under  some  person  so  aualified,  the 
same  shall  be  adjudged  to  bis  an  exposing  to  sale  within  the 
meaning  of  this  act  and  the  statute  5  Ann.  c.  14.'*  And  Tiy 
s.  9.  **if  any  person  shall  take,  kill,  or  destroy  any  hare,  &c. 
in  the  night  time,  the  person  so  offending  shall,  for  every 
such  offence,  incur  the  forfeitures"  mentioned  in  the  stat, 
5  Ann.  c.  14". 

By  the  preceding  statutes,  the  penalties  are  given  half  to 
the  common  informer,  and  half  to  the  poor  of  the  parish, 
itpon  summary  conviction.  .  But  by  stat  8  G*  1.  c.  19.  a.  I.  it 
is  enacted,  that  for  the  recovery  of  the  penalties,  an  action 
of  debt  may  be  brought  in  any  of  the  king's  courts  of  record 
before  the  end  of  the  next  term  after  the  offence  committed, 
and  the  plaintiff,  if  he  recover,  shall  be  entitled  to  double 
costs.  It  is,  however,  expressly  provided  by  this  otaftntei 
tint  the  party  shall  not  be  prosecuted  twice  for  the  same 
•ffenoe,  i  e.  both  by  action  and  upon  summary  conviction. 
Ttie  time  limited  by  the  last  mentioned  stat  8  G.  1.  c  19. 
for  brmgin?  such  action,  viz.  ••  before  the  end  of  the  next 
term  after  the  offence  committed,"  having  been  found  incon- 
venient,  and  in  many  cases  not  sufficient,  it  was  enacted  by 
Stat 26 G.  2.  C.9.  that  such  action  might  be  brought  ''be* 
fore  the  end  of  the  second  term^  after  the  offence  com* 
mitted." 

It  having  been  found  difficult  to  maintain  the  action  of 
debt  given  by  tbe  statute  8  G.  1.  c.  19.  because  the  evidence 
of  the  rated  inhabitettts*  of  the  parish  (to  the  poor  of  which 
the  moiety  of  the  penalty  was  directed  by  stat.  5  Ann.  c.  14. 
to  bo  applied)  was  disallowed ;  the  interference  of  the  l^s- 
lature  was  again  deemed  necessaiy,  and  it  was  enacted  by 
stat.  2  G.  3.  c.  Id.  8.  5.  ^  that  any  person  might  sue  for  and 
recover  the  whole  of  the  penalty  lor  his  own  use  by  action 
of  debt,  or  on  the  case,  to  be  brought  within  six  iQonths% 
i.  e.  lunar  months,  after  the  offence  committed,  in  any  cf  his 
Majesty's  courts  of  record  at  Westmiaslvr,  and  that  jbhe 
plaurtiff*  if  he  recovered,  should  have  douik  ofsU,  aod  tbsit 
no  part  of  ttie  penalty  should  be  paid  or  Applied  to  the  use 
of  the  poor  of  the  perish  wherein  the  offence  was  committed.'* 
It  is  to  be  observed,  that  this  statute  gives  the  w4iole  penalty 
to  the  informer,  and  not  merely  the  <Sfaer  half,  tn  Edition  to 
the  one  half,  which  was  recoverable  by  him  in  an  action  of 
debt  under  stat  8  G.  1.  c.  19. 

X  Sec  fuithei  provisions  for  the  prescr-  y  See  post.  n.  (12). 

vAtion  of  g^me  during  the  night-time,  z  See  Portman  v.  Okeden,  Say,  K.  J70^ 

and  on  Sunday  and  Chiistmaa  day,  a  S  0. 
13  G.  3.C.  80.  and  66  G.  3.  c.  130. 
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By  Stat.  58 feeo.  3.  c.  75.  it  is  enacted,  •* tfiatif  any persoii, 
whether  qualified,  or  not  qualified  to  kill  game,  buying  any 
hare,  pheasant,  partridge,  moor,  heath-game,  or  grouse,  aiid 
being  convicted  before  any  one  or  more  justice  or  justioes 
of  the  peace,  acting  for  the  county  or  place  wlware  such 
offence  sliall  l>e  committed,  by  the  oath  of  one  or  more  wit»- 
nesses,  shall,  for  «vety  hs|re,  &c.  so  bought  as  aforemid,  iin> 
firit  Md  pay  the  sum  of  5l«  one  half  to  be  paid  to  Ihe  in- 
fermer,  and  the  other  to  the  poor  of  the  parish  whafe  such 
oll^Qoe  shall  bb  cMHnitted ;  the  same  to  be  levied  fay  di*- 
treas  aud  sale  of  the  offender's  goods,  provided  that  such  coo- 
Tiction  be  made  within  six  calendar  months  after  the  oflfenoa 
comniitled."    By  sect  5L.  any  person  buying,  setting,  or  off» 
mg  to  seN,  or  having  unlawfully  in  bis  possession,  atty  iaut^ 
ftc*  and  making  discovery  of  any  person  that  hath  wishin  nxca^ 
^endar  months  bought  or  sold  any  such  game,  so  as  any  one 
flhall  be  convicted  by  virtue  of  this  or  any  other  stat  shall  he 
tlischarged  from  aH  penalties  to  which  he  may  be  liable  be- 
lore  and  at  the  time  of  making  such  discovery,  provided  that 
nothing  in  this  act  shall  discharge  such  diacoverer  froas  any. 
penalties  in  respect  of  a  prosecution  actuailv.pending,  or  a 
conviction  or  judgment  had  against  him,  at  the  time  of  mak- 
ing such  discovery,  and  the  Srd  sect  of  the  same  act  autho- 
rizes any  other  person  to  recover  the  whole  of  the  penalty,  to 
Ilia  MTD  use  by  action  of  debt,  or  on  the  case,  in  any  of  *liis 
•majesty's  courts  of  record,  wherein  the  plaintiff,  if  he  recor 
ver,  shall  have  double  costs,  and  no  part  of  the  said  penalty 
reoovered  in  such  action  shall  be  paid  to  the  use  of  the  poor 
of  the  parish,  provided  that  no  such  action  shall  be  brought 
but  within  six  calendar  months  next  after  tlie  oH'ence  com- 
mitted:" 


m* 


IV.  0/i/ie  Staiules  relating  to  the  Destruction  of  the 
Oame  at  improper  Seasons  of  the  Year — Stai. 
la  G.3.  c.  19.— 13  G.  3.  c.  55.— 30  G.  3*  c.  34. 

Declaration — Evidence. 

**  Persoits  taking,  killing,  destroying,  carrying,  selling^ 
buying,  or  having  in  their  possession  or  use,  any  partridge 
within  the  kingdom  of  Great  Britain,  between  the  fiort  day 
of  February  and  the  first  day  of  September^ ;  or  any  phea* 

b  Stat.39G.3.c.  34.  S.3. 
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^Miit  between  the  first  day  February  and  tbe  first  day  of 
October*,  excepting  pheasants  taken  in  the  season  allowed), 
and  kept  in  a  mew  or  breeding  place,  are  subject  to  a  penalty 
of  5L  for  every  bird." 

By  Stat.  13  6.  3.  c.  55.  a  similar  provision  is  made  for  tbe 
preservation  of  black  game  between  tbe  10th  of  December 
and  the  20th  of  August,  and  red  game  between  tbe  lOtb  jof 
December  and  tbe  l£tb  of  August ;  but  the  penalty  imposed 
on  persons  ofiending. against  this  last-mentioned  statute  is, 
*  for  tbe  first  offence,  a  sum  not  exceeding  201.  nor  less  than 
lOl*  and  for  every  subsequent  offence,  a  sum  not  exceeding 
30L  nor  less  than  5201.  recoverable  by  action  of  debt,  at  the 
suit  of  any  person,  in  any  of  the  King*s  courts  of  record  at 
Westminster,  or  great  sessions  in  Wales ;  the  action  to  be 
commenced  within  six  calendar  months  after  the  act  com- 
mitted, to  which  defendant  may  plead  the  general  issue,  and 
J:lve  the  Hpeoial  matter  in  evidence.  It  is  provided  further, 
jy  this  statute',  that  if  the  plaintiff  be  nonsuited  or  discon- 
tinue, or  if  there  be  a  verdict  for  defendant,  or  judgment 
against  plaintiff  on  demurrer,  tbe  defendant  shall  be  intitled 
to  treble  costs. 

Declaration. 

In  an  action  on  the  statutes  for  the  preservation  of  the 

game,  it  is  usually  stated  in  the  declaration,  that  the  de> 

^ndant,  six  mouths  next  before  the  commencement  of.  the 

'  action  (12),  kept   a  gun,  or  snare,    &c*  as  the  case  may 

c  Stat  2  G.  3.  c.  19. 1. 1.  d  S.  12. 


(12)  It  ife  usual,  but  not  necesrary,  to  allege,  that  tlie  action  was 
commenced  within  the  limited  time ;  it  must,  however,  be  proved 
at  the  trial  to  have  b^n  tto  commenced.  If  the  time  has  lapsed, 
the  defendant  may  take  adiranta^  of  it  on  the  plea  of  mi  debet.  It 
will  be  proper  to  remark,  that  by  stat.  86  G.  3.  c.  2.  the  action 
mutt  be  commenced  before  the  end  of  the  second  term  after  the 
offence  committed ;  and  by  stat.  9  G.  3.  c.  1  [K  s.  5.  within  lUX  months 
(by  which  must  be  understood  lunar  months.)  In  Lee  v.  Clnrk  *, 
it  was  objected,  on  error  after  verdict,  Ist,  that  the  declaration  al- 
leged the  action  to  have  been  commenced  within  six  calendar  months 
instead  of /wMir  months ;  and  3dly,  that  it  was  not  averred  that  the 
action  was  commenced  within  two  terms,  as  well  as  within  six 
months.  In  support  of  this  objection,  it  was  contended^  that  though 
the  last  statute  (3  Ct.  3.  c.  \%)  says  within  tnx  montlis,  yet  that 

•  2  £sst,  333. 
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be,  for  the  defttruction  of  the  game,  the  defendant  nbt 
being  a  person  qualified'  by  the  laws  of  the  realm  (13) 
8<\  to  do  contrary  to  the  form  of  the  statute (14),  where- 
by and  by  force  of  the  statute  (15),  an  action  hath  ac- 
crued, &c 


would  not  in  all  cases  extend  the  time  given  by  the  former  statute, 
'80  that  the  latter  only  operated  as  a  repeal  pro  tanto^  and  both  sta- 
tutes w«re  still  in  force,  and  must  be  taken  to  have  limited  the  ac- 
tion to  be  commenced  within  six  months,  provided  it  did  not  extend 
beyond  two  terms ;  that  the  words  in  stat.  2  G.  3.  c.  Ip.  were  nega- 
tive words,  and  not  words  of  extension.  But  the  court  over-ruled 
the  objection^f  observing  that  the  allegations  were  not  material,  and 
that  the  court  coutd  not  presume,  that  the  fact  was  not  proved  to 
have  happened  within  the  time  prescribed  by  law  for  the  commence- 
ment of  the  action. 

(13)  It  is  not  necessary  in  actiows  to  negative  the  qaalificatioiis 
specially.  Bluet  q.  t  v.  Needs,  Comyn^s  K.  5««.  The  modern 
practice  is  in  conformity  to  this  decision,  against  the  authority  of 
which,  however,  Foster,  J.  in  R.  v.  Jarvis,  inclined.  See  1  East's 
R.  647-  n.  A  diflerentrule  holds  in  the  case  of  convictions  on  this 
statute,  for  there  the  qualirfi cation  must  be  specifically  negatived. 
R.  V.  Jarvis,  H.  30  G.  2.  B.  R.  cited  by  Kenyon,  C.  J.  from  Dun* 
ning*s  note  in  1  East^  649.  R.  v.  Earnshaw,  E.  52  G.  3«  15  East» 

» 

(14)  Where  an  action  is  founded  on  a  statute,  it  is  necessary  in 
some  manner  to  shew  that  the  offence  on  which  the  party  proceed^, 
is  an  o£Eence  against  the  statute ;  and  if  it  be  not  shewn,  it  will  be 
error  after  verdict.  Lee  v.  Clarke,  2  East's  R.  333.  In  proceed- 
ings on  tlie  Stat.  5  Ann.  c.  14.  it  i«  to  be  observed,  that  (hat  statute 
alone  creates  the  offence  and  igrvea  the  penalty.     This  Ktutute  was 

.originally  a  temporary  law,  but  before  it  expired,  it  was  made  per- 
petual (by  Stat.  9  Ann.  c.  25*)  Consequently,  in  such  cas(e,  the 
allegation  that  the  defendant  committed  the  oneoce  contrary  to  the 

-form  of  the  statute  is  proper.  Adjudged  on  motion  in  arrest  of 
judgment,  £.  of  Clanricardev,  Stokes,  7  East.  5lG. 

(15)  FormeHy,  1  believe,  it  was  usual  to  say,  <*  whereby  and  by 
force  of  the  statutes;"  but,  in  the  case  of  E.  of  Clanricarde  v. 
Stokes,?  East,  &l6.  the  court  were  of  opinion,  that  upon  a  suppo- 
sition that  it  was  necessary  that  the  count  should  refer  to  the  statute 
giving  the  remedy,  for  which  it  was  admitted  that  no  express  au- 
thority could  be  found,  yet  they  thought,  that  in  the  case  before 

.  the  court,  thestat,  9  G.  3.  c.  ig.  s/(me  gave  the  remedy,  tvitbout 
reference  either  to  the  stat.  8  G.  !.  or  th^  Stat.  26  G.  2,  iciasmjich 
as  it  gave  the  whole  penalty  to  the  informer,  and  not  merely  the 
other  half  in  addition  to  the  one  half  given  bythe  stat. '8 -G*  I.  and 
consequently,  that  the  declararion,  concluding  by  reason  whereof, 
and  by  foree  of  the  staiuie^  was  correct. 
Voi,.Il.  .  o 


870  GAME. 

In  an  action  on  staf.  5  Ann.  c»  14.  for  keeping  and  using  a 
dog  to  kill  game,  it  must  be  stated  in  the  declaration  w^at 
sort  of  a  dog  it  was*. 

In  an  action  on  the  stat  9  Ann.  c.  25.  for  exposing  a  hare 
to  sale  it  is  sufficient  to  allege,  that  the  defendant,  not  being 
a  person  qualified  in  his  own  right  to  kill  game',  nor  being 
intitled  thereto  under  a  person  so  qualified,  had  a  hare  in 
his  possession ;  for,  by  s.  2.  if  a  hare  be  found  in  the  posses^- 
sion  of  such  person,  it  shall  be  deemed  an  exposing  to  sale. 
But  see  Warneford  v.  Kendall,  ante  n.  (11)  as  to  tbecircum' 
stances  under  which  possession  of  game  shall  not  be  deemed 
an  offence  against  this  statute. 

A  joint  action  may  be  maintained  against  several  detenfl- 
antas,  e.  g.  for  keeping  a  lurcher  to  kill  and  destroy  the  game* 
and  although  the  jury  find  a  verdict  for  the  pjaintifi*  as  to 
sofcne  of  the  defendants  only,  the  plaintiff  will,  be  intitled  to 
recover  the  penalty;  for  the  action  is  founded, on  a  tort^  and 
not  on  a  contract. 


)Evide 


nee. 


The  plaintiflT  must  prove  tbat  the  defendant  comihitted 
the  act  of  constituting  the  offence,  and  that  the  action  was 
brought  within  tlie  limited  time*^.  It  is  not  necessary,  for 
the  plaintiff  to  give  negative  evidence  of  the  want  of  the 
qualification  in  the  defendant';  for  the  proof  of  the  fact 
Iiaving,.  been  committed  by  the  defendant  is  sufficient  to 
throw  the  onus  upon  him,  of  proving  that  be  was  qu^lilied 
to  do  it 

In  c0mictions  on  the  game  laws,  a  diJSTerent  rule  ho^dn,  and 
some,  though  slight,  evidence  of  the  want  of  qualification  U 
required^  to  be  given  by  the  prosecutor;  but  the  better. opi- 
nion seems  to  be,  that  the  prosecutor  ought  not  to  be  required 
to  give  such  evidence ;  however,  in  R.  v.  Stpne,  1  East,€30« 
•the  Court  of  King's  Bench  were  equally  divided  on  this 
point,  Kenyon,  C.  J.  and  Grose,  i.  being  of  opinion,  tbat  the 

Erosecutor  ought  to  give  such  evidence,  Lawrence,  J.  and 
e  Blanc,  J.  contra. 

.    During  the  period  when  part  of  tbe  ,penalty  was  given  ip 
the  poor  of  the  parish^  the  name  of  the  parish  was  matter  of 

e  BeuoQ  ▼.  Lisle,' Comyn's  ft.  676.  i  Ata*  In  R.  v,  Stoi^,  1  East,  63d. 

/  »j0MI.4i.,t.v.  BiB4Mip,Say.R.64*.  k  PerChambre,  J.  1  Bos.&Pul.  307. 

g  Hardyman    v.    Whilaker,    2    Easi,  1   Cli?rk  v.  Taylor,  Hertforti  3um.  Ass. 

673.  n  1800  per  Kcayon,  C  J.  S Esp.  N.  P. 

h  See  ante,  p.  868.  C.2I8. 
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Mbstance ;  but  tince  the  making  ttie  ttiit  %  6. 3.  c.  19*  whidh 
gjjyeB  the  whole  penalty  to  the  infonner,  the  name  of  the  pa- 
rish, stated  in  the  declaration*  is  considered  merely  aa  a  ve- 
nue, and  the  plaintiff  may  prove  the  defendant  guilty  in  at))r 
other  fMtrish  wUhin  the  county. 


saBsssssBsaBsssae 


V«  Of  (he  Outies  made  payable  in  respect  of  killing 

Cranie. 

By  Stat.  .48  G.  3.  c.  65.  intitled  Hnter  alia)  an  act  for  r6- 
pe&ling  the  duties  on  game  certincates,  ana  granting  nevv 
duties  to  be  placed  under  the  management  of  the  commis- 
sioners of  taxes,  "  Every  person  using  any  dog,  gun,  nek, 
or  other  engine,  for  the  purpose  of  taking  or  killing  game, 
or  any  wpodcock,  snipe,  quail,  or  landrail,  or  any  conies  {n 
G.  B.;  if  such  persoYi  be  a  servant  to  a  person  charged  In 
respect  of  such  servant  by  this  act,  and  shall  use  any  do^, 
&c.' for  any  of  the  before-mentioned  purposes,  upon  a  manor 
or  royalty  in  England,  Wales,   or  Berwick-on-Tweed,  or 
Scotland,  by  virtue  df  a  deputation  or  appointment  duly  re- 
gistered or  entered  as  gamekeeper,  is  chained  with  the  annual 
aum  of  11.  Is.  (16)  and  if  not  a  servant  fc^  whom  the  duties 
on  servants  shall  be  charged,  the  annual  sum  of  31. 38.  (17) ; 
and  every  other  person  using  any  dog,  &c.  for  any  of  the 
purposes  before»mentioned,  is  chaigeiabte  with  the  annual 
sum  of  31. ds.  with  two  exceptions  only;    1.  the  taking 
tvoodcocfcs  asfd  snipes,  with  nets  and  springs ;  ind  2.  the 
tsdting  or  destroying  conies  in  warrens,  or  in  any  inclosed 
gronnd,  or  by  any  person  in  land  in  bis  occupation^  titber 
by  himself  or  by  his  direction/'    These  duties  are  to  be  paid 
to  tiie  collector  of  assessed  taxes,  for  the  place  where  pkrty 
resides ;  and  the  collector  is  authorized  to  give,  a  receipt, 
md  to  demuid  la.  of  the  party  for  the  same,  ova*  and  above 
die  duty,  as  a  compensation  for  his  trouble.    Thie  receipt 
bein^  mltvered  to  the  clerk  df  the  cpmmissioners  of  toe 
disincty  he  will  exclutnge  it  for  a  certifieate,  gratis.*    Game- 
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(16)  Four  shillings  were  added  by  ttat.  52  Geo.  3.  c.  93. 

(17)  Ten  shillings  and  sixpence  added  to  this  and  the  following 
sum  by  stat  52  G.  3.  c.  93. 

02 
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keepers,  in  whose  behalf  a  receipt  and  certificate  have  beea 
obtained  by  their  masterB,  are  not  required  to  obtain  a  cer- 
ti6cate  for  themselves ;  but  it  is  provided  that  the  certifi- 
cate shall  be  void  upon  the  revocation  of  the  deputatioii, 
but  the  same  may  be  renewed,  for  the  remainder  of  the  year, 
in  behalf  of  the  new  gamekeeper.    The  same  statute  pro- 
vides that  unqualified  persons  shall  not  be  protected  by  the 
certificate ;  and  that  the  protection  of  gamekeeper's  certifi* 
cates  shall  not  extend  beyond  the  limits  of  the  manor  for 
which  they  are  appointed.    The  following  persons  may  de- 
mand the  production  of  certificate,  and  permission  to  read  or 
take  a  copy  of  it,  viz.  the  assessor  or  collector  of  the  fmrish 
where  the  party  is  using  dpg,  &c;;  commissioners  of  assessed 
taxes  for  the  county,  riding,  division  or  place ;  lord,  lady» 
or  gamekeeper  of  the  manor ;   inspector  of  jtaxes  for  the 
district;  any  person  duly  assessed  to  4hese  duties  for  kill- 
.  ing  game ;  and,  lastly,  the  owner,  landlord,  lessee,  or  occu- 
pier of  the  land.    If  certificate  is  not  produced,  then  the 
party  who  has  made  the  demand,  may  require  the  person 
using  the  dog,  gun,  &c.  under  a  penalty  of  20l.  to  neclare 
his  christian  and  surname,  and  place  of  residence,  and  parish 
or  place  in  which  he  has  been  assessed ;  lastly,  persons  Who 
use  dogs,  guns,  &c.  without  having  obtained  certificate,  are 
.  to  pay  the  duty  of  31.  38.  by  way  of  surcharge,  and  a  penalty 
of  201.    By  Stat  52  G.  3.  ^.  93.  Sched.  (L.)  XIII.    The  pe- 
nalties are  recoverable  before  any  two  or  more  commissioners 
for  the  affairs  of  taxes»  who  shall  give  judgment  for  the  pe- 
nalty ;  or  for  such  part  thereof  as  the  commissioners  shall 
think  proper  to  mitigate,  not  being  less  than  one  moiety. 

By  Stat  54  Geo.  3.  c.  141.  (27  July,  1814.)  The  duties 
and  penalties  contained  in  the  schedule  of  the  52  Geo.  3.  c  93. 
relatmg  to  persons  aiding  or  assisting  or  intending  to  aid  or 
assist  in  the  taking  or  killing  of  any  game,  or  any  woodcock,, 
snipe,  quail,  landrail,  or  coney,  shall,  ailer  the  passing. of  this 
act,  severally  cease  and  determine ;  provided  that  the  act  of 
aiding  and  assisting  as  aforesaid,  and  in  the  said  act  men- 

.  tioned,  shall  be  done  in  the  company  or  presence  and  £>r  tlie 
use  of  another  person  who  shall  duly  have  obtained  a  certifi- 
cate in  his  own  right,  according  to  the  directions  of  the  said 
act,  and  who  therein  shall  by  virtue  of  such  certificate  then 

-and  there  use  his  own  dog,  gmi,  net,  or  other  engine,  for  the 
taking  or  killing  of  such  game,  &c.  and  who  shall  not  act 

'  th^nrein  by  virtue  of  any  deputation  or  appointment 
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CHAP.  XXIV. 


IMPRISONMENT. 

I.  Of  the  Nature  of  the  Action  for  JaUe  Imprison-^ 
metit,  and  in  what  cases  it  may  be  mainiainett^ 

IL  Statutes  relatiug  to  the  Action  of  false  Imprison- 
ment, 21  Jac.  1.  c.  12 — 2A  G.  2.  c.  44. 

I!I.  Of  the  Pleadings. 


I.  Of  the  Naiureof  the  Action  for  false  Imprisonment^ 
and  in  what  Cases  it  may  be  maintained.^ 

Jr  ALSB  imprisonment  is  a  restraint  on  the  liberty  of  the 
person  without  lawful  cause;  either  by  confinement  in  pri- 
son, stocks,  house,  &c.  or  even  by  forcibly  detaining  the  party 
in  the  streets,  against  his  will*.  For  this  injuiy  an  action 
of  trespass  vi  et  armis  lies,  usually  termed  an  action  for  false 
imprisonment 

Id  Buller's  Nisi  Prius,  22,  it  is  said,  that  every  imprison- 
ment  includes  a  battery,  and  it  appears  that  Kenyon,  C.  J.  was 
of  this  opinion  in  Oxley  v.  Flower  and  another,  but  this  has 
been  otherwise  decided  since,  in  Emmett  v.  Lvne,  I  Bos.  & 
PuL  N.  R.  955.  and  ante,  p.  43.  n.;  the  court  observing,  that 
it  was  absurd  to  contend  that  every  imprisonment  included  a 
battery. 

An  unlawful  detention  is  a  new  caption,  and  may  be  de- 
clared on  as  8ucb^ 

An  arrest  on  mesne  process,  which  is  not  returned,  is 
wrongful^,  and  false  imprisonment  will  lie  a^inst  the  she- 
riff'; so  if  an  officer  of  an  inferior  court  does  not  return 

H  F«r  Tborpc,  C.  J.  32  Ass.  fo.    104.    c  SKol.  AlMr.S63.pl.  9. 

pi.  86.  d  Id.  pi.  IS. 

b  Cfo.  Jac.  879: 
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the  process  directed  to  him,  he  is  a  tre9pa88er  ab  initio^  wod 
false  imprisonment  lies  against  him;  for  be  is  as  sheriff  within 
thejurisdiction. 

The  sheriff  most  at  his  peril,  execute  the  writ  upon  the 

Eerson  really  named  therein*;  and  if  be  mistakes  the  person^ 
e  is  liable  to  an  action  for  false  imprisonment 

A.  B.  brought  false  imprisonment  i^inst  C/  who  jostiBed 
that  he  had  a  warrant  to  arrest  J.  S.  and  haTine  asked  A.  B. 
the  plaintiff,  what  his  name  was,  he  answered  J.  S.  wher^ 
upos  C.  arkested  A.  B^  Plaintiff  demurred,  and  judgmetit 
for  plaintiff,  because  C^  the  defendant,  ought  at  bia  peril  to 
have  taken  notice  of  tiie  person  pamed  in  the  writ 

A  sheriff's  officer*  having  received  a  warrant  to  arrest  A., 
whose  persoa  he  Imd  never  seen,  went  to  her  hoose,  where 
he  found  her  and  the  plaintiff  tc^ther.  Addressing  himself 
to  the  plaintiff,  he  said,  "I  have  a  writ  against  you;**  upon 
which  A.  desired  the  plaintiff  to  go  with  the  officer.  The 
officer  immediately  took  plaintiff  to  a  sponging  house,  where 
he  kept  her  all  night;  but  the  next  morning,  having  disco- 
vered his  mistake,  be  released  her.  Kenyon,  C.  J.  admitted 
the  law  to  be  as  stated  in  the  preceding  case;  but  considering 
this  as  a  trick  op  the  officer,  directed  the  juiy  to  give  the 
plaintiff  nominal  damages  only,  which  tbey  did  accordingly. 
But  if  a  person  whose  real  name  is  W.  is  asked  before  pro* 
qess  issues  against  him,  whether  his  name  is  not  John,  and  he 
says  it  is,  \\e  cannot  maintain  trespass  for  imprisonment  under 
process  against  him  by  the  wrong  name\ 

If  a  magistrate's  warrant  be  shewn  by  the  constable^  who 
.  has  the  execution  of  it,  to  the  person  charged  with  an  of« 
fence,  and  he  thereupon  voluittarily  and  without  a»iy,  eoen  the 
slightest  compulsion,  attends  the  constable  to  the  ma^ia- 
tn^te,  who  after  examination  dismisses  him,  it  seems  that 
this  will  not  constitute  an  arrest,  so  as  to  enable  the  party 
to  maintain  treapass  fcgr  an  asaaiUt  and  false  impriaoA* 
peut(l). 

f  For  HaaUbid,  J.  |1  H.  4*  01.  a.  See  h  Per  Ld.  EHenboioui^  C.  J.  Pr^oe 

.  alM  Tbuf^e  and  another,  Haidr.  t.  Hanrood,  3  Camp.  N.  P.  C.  1Q6. 

323..  per  Hale,  C.B.  i  Anowsmith  v.  Le  Meiurier,  2  Boi^ 

f  Moor,  457.Hardr.323.S.P.  &Pul.N.  R.  ?11.  See  also  Bieten  t. 

a   O&lcy  y    Flower,  B.  A.  Middx  Sit-  Bumdce,  ^  Canm. M.  P.  C.  139. 

ting»,  Dec.  i.  1800.  M5S.    See  Mor-  • 
,    ^ans  T.  Bridges,  1  B.  &  A-  647. 


to  Words  merely  i^iH  not  noake  ai^  i^rr^t.     Qenner  v.  Spar|:s 
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All  action  for  false  imprisonment  was  brought  by  a  native 
and  inhabitant  of  Minorca*,  (then  part  of  the  dominions  of 
the  crown  of  Great  Britain)  against  the  governor  of  the  island^ 
for  imprisoning  the  plaintiff  at  Minorca,  and  causing  him  to 
be  carried  thence  to  Carthagena,  in  Spain.     The  plaintiff 
laid  the  venue  in  London,  stating  the  injury  tb  have  been 
committed  at  Minorca,  to  wit,  at  London  in  the  parish  of 
St  Mary-le-Bow,  &c.      The   defendant  justified,   on   the 
ground  that  the  plaintiff  had  endeavoiited  to  Create  a  mutiny 
among  the  ihhaoitants  of  Minorca,  whereupon  ther  defend- 
ant, as  governor,  was  obliged  to  seize  the  plaititift",  and  im* 
prison  him,  &c.    The  plaintiff  replied  de  ifijietii  stid  proprii^ 
After  verdict  for  plaintiff,  with  3000L  damages,  a  bill  of  ex- 
ception  was   tendered,    and   error   having  been    assigned 
thereon,  it  was  contended,  (among  other  things)   1st,  That 
the  plaintiff,  bein^  a  Minorquin,  was   incapacitated  from 
bringing  an  action  m  the  king's  courts  in  England :  but  it  was 
jbolden,  that  a  subject  born  in  Minorca  was  as  much  intitled 
^appeal  to  the  king's  courts  as  a  subject  born  in  Great  Bri- 
tain; and  that  the  objection  of  its  not  being  stated  on  the  re- 
cord, that  the  plaintiff  was  born  since  the  treaty  of  0trech^, 
did  not  make  any  difference.    2dly,  It  was  objecf  ed,  that  the 
injury  having  been  done  at  Minorca,  out  of  the  realm,  could 
not  be  tried  in  the  king's  courts  in  England ;    but  it  waft 
faolden,  that  an  action  for  false  imprisonment  being  a  tran- 
sitory action,  it  was  competent  to  the  plaintiff  to  Uy  it  in 
any  county  of  England^  although  the  matter  arose  beyond 
the  seas  (2). 

If  a  person  causes  another  to  be  impressed,  he  does  it  at 
his  own  peril,  and  is  liable  in  damages,  if  that  person  can 
shew  that  he  was  not  subject  to  the  impress  service. 

The  defendant  went  to  the  place  of  rendezvous*  for  the 
impress  service,  near  the  Tower,  and  gave  information  that 
there  was  a  young  man  (meaning  the  plaintiff)  at  a  house 
she  describecC  who  was  liable  to  be  impressed,  and  who  was 
a  (it  person  to  serve  his  Maiesty.  In  consequence  of  this, 
the  plaintiff  was  seized  by  the  press-gang,  and  carried  on 
board  the  tender,  where  he  was  detained,  until  it  was  dis- 

Jt  MoslyD  V.  Fabrigu,  in  error,  M.  T.        1   Flewiter  v.  Royle,  1  Camp.  N.  P.  C. 
15  G.  M.  B.  R.  Cowp.  161  (2).  ]  87.  Ld.  EUenborougb,  C.  J. 


(3)  The  proceedings  in  all  the  stages  of  the  canse  frill  be  found 
reported  at  great  length  in  the  eleventh  volume  of  the  State  Trialti 
p.  Iti2.  edited  by  Mr.  Hargrave. 
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covered  that  he  had  never  been  in  a  ship  before,  except  once, 
when  he  had  been  in   like  manner  wrongfully  impressed. 
An  action  for  trespass  and  false  imprisonment  having  been 
brought,  it  was  objected  that  the  form  of  action  should  have 
been  ah  action  on  the  case,  and  not  an  action  of  trespass ; 
but  Ld.  Ellenborough,  C.  J.  was  of  a  different  opinion,  ob- 
serving,  that   this  was  not  like  a   malicious  prosecutiooy 
where  a  party  g6ts  a  valid  warrant  or  writ,  and  gires  it  to 
an  oSicer  to  be  executed.    There  was  clearly  a  trespass  here 
in  seizii^  the  plaintiff,  and  the  defendant  therefore  was  a  tres- 
passer in  procuring  it  to  be  done. 

An  action  will  not  lie  at  common  law  for  false  imprison- 
ment", where  the  imprisonment  was  merely  in  consequence 
of  taking  a  ship  as  prize,  although  the  ship  has  been  ac- 
quitted. 

Trespass  for  false  imprisonment  will  lie  against  overseers 
of  the  poor  for  imprisoning  a  man  under  a  justice's  war- 
ranty until  he  should  pay  a  sum  of  money  for  the  mainte- 
nance of  a  child  which  should  be  bom  of  a  woman  then 
pregnant  by  plaintiff,  but  who  had  not  as  yet  been  delivered. 

If  A.,  having  been  robbed*,  suspect  B.  to  be  guilty  of  the 
robbery,  and  take  B.,  and  deliver  him  into  the  charge  of  a 
constable  present,  6.  (if  innocent]  may  maintain  trespass  and 
false  imprisonment  against  A. 

If  a  prisoner  in  execution  escape  by  the  voluntary  permis- 
sion of  the  gaoler,  and  the  gaoler  retake  him,  he  is  liable  to 
an  action  of  false  imprisonmentP.  But  an  officer  who  has 
arrested  a  prisoner  on  mesne  process,  and  voluntarily  per- 
mitted him  to  escape,  may  retake  him  before  the  return  of 
the  writ,  without  being  liable  to  such  action. 

Trespass  for  false  imprisonment  will  lie  for  a  detention 
under  a  lawful  process,  if  it  be  executed  at  an  unlawful 
time  as  on  a  Sunday^;  for  by  stat.  29  Car.  2.  c.  7.  s.  0\  it  is 
provided,  '•  That  no  person  upon  the  Lord's  day  shall  sen'e 
or  execute,  or  cause  to  be  served  or  executed,  any  writ, 
process,  warrant,  order,  judgment,  or  decree,  (except  in 
cases  of  treason,  felony,  or  breach  of  the  peace)  (3) ;  but  that 

m  Le  Caux  ▼.  Eden,1)ouj.  594. .  o  Ston«house  v.  Elliot,  6  T.  R.  315. 

n  WenmanT.  Kisher,  M  2G.2.B.  R.  p  Atkinson  v.  Mattewn,  2T.R.  172. 

MSS.  cited  iu  R.t.  Bangrhutst,  H.  5.  q  Wilson  v.  Tucker,  Salk.  78.  5  Mod. 

O.2.B.R.  Sen.  Ca.Tol.  l.p.  14».  95.  S.  C. 


(3)  In  Taylor  v.  Freeman  and  another,  Gloua  Lent  Ass.  1/57. 
MSS.   it  api^eared,  that  the  defendunta  as  convtables,  had  arreste^l 
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tiie  service  of  every  such  writ,  &c,  shall  he  void,  and  the. 
person  or  persons  so  serving  or  executing  the  same  shall  be 
as  liable  to  the  suit  of  the  party  grieved,  and  to  answer  da- 
mages to  hira  for  doing  thereof,  as  if  he  or  they  had  done  the 
same  without  any  writ,  process,  &c.*' 

Trespass  for  false  imprisonment  may  be  maintained  against 
the  sberijOf  for  an  arrest  made  by  his  bailiff  after  the  return 
day  of  the  w^it^ 

So  against  commissioners  of  bankrupts,  who  commii  a  per« 
soil  suspected  to  detain  effects  of  the  bankrupt  for  not  at« 
tending  on  ih^  first  summons ;  for  the  statute'  directs,  Ist, 
a  summons  to  the  party  (4) ;  ^ly,  on  his  default  or  neglect, 
a  warrant  to  bring  him  before  the  commissioners  in  custody 
in  order  to  be  examined  (5),  or  else  a  second  summons,  at 
their  discretion ;  3dly,  if  when  brought  in  custody  he  re- 
fuses to  be  examined »  or  upon  a  second  summons  refuses  to 
come  (6),  then,  and  not  before,  the  commissioners  have  power 
to  commit 

r   Pianot  v.  Mumlbid,  2  Esp.  N.  P.  C.  s  Batty«  v.  Gresley,  8  East,  319. 

685.  Prior,  C.J.  t  1  Jac.  1.  c.  15.  s.  10. 


the  plaintiff  upon  a  Sunday,  by  virtue  of  a  warrant  from  a  justice  of 
the  peace,  for  getting 'a  bastard  child.  An  action  for  false  impri- 
sonment having  been  brought,  Adams,  Baron,  held,  that  plaintiff 
was  intitled  to  recover. 

(4)  It  is  not  necessaiy,  npon  the  summons,  to  tender  the  witness 
the  expenses  of  his  journey  beforehand;  though  if  he  be  in  fact 
without  the  means  of  taking  the  journey,  it  may  be  an  excuse  for 
not  obeying  the  summons ;  it  lies,  however,  on  the  party  so  sum- 
moned having  a  lawful  excuse  for  not  attending,  to  prove  the  fact, 
in  an  action  of  trespass  and  false  iniprisonment  brought  by  him  for 
such  arrest.     Batty e  v.  Gresley,  8  East,  319. 

(5)  The  warrant  for  the  arrest  of  the  witness,  in  order  to  examine 
kintt  may  issue  after  his  disobedience  to  the  first  summons.  The 
propriety  of  granting  the  warrant  of  commitment  being  an  act  of 
discretion,  must  be  determined  upon  the  commissioners  acting 
together  at  the  time ;  and  their  order  to  their  officer,  to  make  out 
such  warrant,  must  be  taken  to  include  their  direction  as  to  .the 
persons  to  whom  it  is  to  be  directed  ;-  but  the  mere  act  of  signing 
the  names  of  the  commissioners  to  the  warrant,  may  be  done  by 
them  eeparately*  S.  C. 

(6)  The  general  practice  has  been  to  issue  a  second  summoifs 
upon  the  neglect  of  the  first,  before  the  warrant  of  commitment ;  but 
the  act  does  not  require  a  second  summons.  It  is  in  the  disjunc* 
tive.     The  first  branch  is  complete,  and  the  next  may  well  be  taken 
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either  in  or  out  of  this  kingdoro,  and  who,  by  yiitue  of  such 
employnient,  have  power  to  commit  persons  to  safe  custody; 
provided,  that  where  any  action  shall  be  brought  against 
such  persons  in  this  kingdom,  for  any  thing^  done  out  of  this 
kingdom,  the  plaintiff  may  lay  the  act  to  have  been  done 
in  Westminster,  or  in  any  county  where  the  defendant  shall 
reside. 

By  Stat  24  G.  9.  c.  44.  s.  1.  ^No  writ  shall  be  sued  out 
against,  nor  any  copy  of  any  process  at  the  suit  of  a  sutyect^ 
shall  be  served  on,  any  J.  P.,  for  any  thing  by  him  done  in 
the  execution  of  his  office,  until  notice  in  writing  of  such 
intended  writ  or  process  shall  have  been  delivered  to  him,  or 
left  at  the  usual  place  of  his  abode,  by  the  attorney  or  agent 
for  the  party  who  intends  to  sue,  at  least  one  calendar  month 
before  the  suing  out  or .  serving  the  same,  in  which  notice 
shall  be  clearly  .and  explicitly  contained  the  cause  of  ac- 
tion (8);  on  the  back  of  which  notice  shall  be  indorsed  the 


(8)  Tivt)  things  are  required  by  this  clause  before  ao  action  can 
be  broa^ht  against  a  magistrate,  one  that  the  plaintiff  shall  gire 
notice  of  the  writ  or  proce;i8  which  he  intends  to  sne  out;  the  other, 
that  such  notice  shall  also  contain  the  cause  of  action.  This  form, 
prescribed  by  the  statute,  must  be  retigiously  adhered  to,  as  will 
appear  by  the  following  case : 

Plaintiff  gave  defendant  notice,  which,  after  recitrog  the  canse 
of  complaint,  stated,  that  plaintiff  would  cause  an  action  to  be 
commenced  against  defendant;  such  notice  was  holden  insufficient* 
because  it  did  not  mention  any  writ  or  process.  Lovelace  v.  Curry. 
7  T.  R.  631.  It  is  not  necessary,  however,  that  the  fwrm  of  acu 
lion  should  be  stated  in  the  notice*;  but  the  plaintiff  naving  given 
notice  of  one  form  of  action  cannot  declare  in  another ; 

Plaintiff  gave  notice  of  an  action  oh  ihe  case  for  false  imprison* 
roent,  and  afterwards  brought  an  action  of  trespass  and  false  im« 
pnsoriment.  Yates,  J.  held  the  notice  insufficient,  as  tending  to 
mislead  thtt  J*  P.  who  might  know  that  an  action  on  the  case  was 
improper,  and  such  wherton  the  plaintiff  might  be  nonsuited,  and 
neglect  to  tender  amends.  Strickland  v.  Ward,  Winchester  Sam.. 
Ass.  1767,  reported  in  a  note  to  Lovelace  v.  Curry,  7  T.  R.  6S1. 

Where  the  subject  matter  is  within  the  junsdiclion  of  the  magis- 
trate, and  he  intends  to  act  as  a  magistrate  at  the  time,  however 
mistaken  he  may  be,  he  is  still  within  the  protection  of  the  statute; 
Hence,  where  one  magistrate  committed  the  mother  of  a  bastard  t«» 
custody  for  not  filiating,  it  was  holden  Chat  such  magistrate  waa 
entitled  to  the  notice  prescribed  by  this  statute,  before  an  action 
for  false  imprisonmet\t  was  brought  against  him,  although  the  stat. 
19  Eliz.  c.  3.  8.  9.  .only  gives  jurisdiction  in  such  matters  to  tw(k 
justices  of  the  jieace,     Weller  v.  Toke,  9  East,  364. 

■ 
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name  of  such  attorney,  with  the  place  of  his  abode  (9)»  who 
shall  be  entitled  to  the  fee  of  ^Os.  for'preparing  and  serving 
such  notice."    And  by  s.  2.  *'  It  shall  be  lawful  for  such 
J.  P.,  at  any  time  within  one  calendar  month  after  such 
notice  given,  to  tender  amends  to  the  party  complaining,  or 
to  his  attorney,  and  in  case'  the  same  i^  not  accepted,  to 
plead  such  tender  in  bar  to  any  action  grounded  on  such  writ 
or  process,  together  with  the  plea  of  not  guilty,  and  any 
other  plea,  with  leave  of  the  court;  and  if  upon  issue  joined 
'  the  jury  find  the  amends  so  tendered  to  have  been  sufficient, 
they  shall  give  a  verdict  for  the  defendant;  and  in  such  case, 
.  or  m  case  the  plaintiff  become  nonsuit,  or  discontinue  his 
.  action,  or  judgment  be  given  for  such  defendant  upon  de-  * 
/  murrer,  such  J.  P.  shall  be  entitled  to  the  like  costs  as  if  he 
had  pleaded  the  general  issue  only;  and  if  the  jury  find  that 
no  amends  were  tendered,  or 'that  the  same  were  not  suffi* 
cient,  and  also  against  the  defendant  on  such  other  plea,  they 
shall  give  a  verdict  for  the  plaintiff,  and  such  damages  as 
they  think  proper,  which  he  shall  recover,  together  with  his 
costs.'*    And  by  s.  3.  "No  such  plaintiff  shall  recover  any 
verdict  against  such  J.  P.  where  the  action  is  grounded  on 
.any  act  of  the  defendant,  as  J.  P.,  unless  it  is  proved  upon 
the  trial  that  such  notice  was  given;  but  in  default  thereof, 
such  J.  P.  shall  recover  a  verdict  and  costs.'*    And  by  s.  4. 
.  "  In  case  such  J«  P.  n^Iect  to  tender  any. amends,  or  have 
tendered  insufficient  amends  before  the  action  brought,  he 
may,  by  leave  of  thei 'COurt  where  such  action. depends,  at 
any  time  before  issue  joined,  pay  into  court  such  sotB  as  he 
shall  see' fit;   whereupon  such. proceedmg  shall  be  had  as 
m  other  actions  where  the  defendant  is  allowed  to  pay 
money  into  court."*    And  by  s.  6.  "No  evidence  shaH  be^ 
given  by  the  plaintiff,  on  the  trial  of  any  such  action,  of  any 


(9)  A  notice  written  by  the  attoroey,  and  signed  by  him  thas : 
'*  Given  under  my  band^  at  Darhani,"  was  hoklen  insafficient,  be- 
came it  did  not  expressly  state  that  Durham  was  the  place  of  at- 
torney's rasidenee.  Tayiorv.  Fenwick,  M.  93  Geo.:3.  B.  R*  cited 
by  Lawrence,  J.  in  Lovelace  v.  Curry,  7  T.  R.  635.  But  a  notice, 
indoreed  with  the  name  of  the  plaintiff's  atU>rDey»  with  the  addi- 
tion of  the  words'*  of  Bimiingham,"  has  been  holden  tofficiently 
descriptive  of  the  attorney's  place  of  residence  Osborn  v.  Gough, 
3  Bos.  &  Pnl.  55L  So  it  is  sufficient  in  indorsing  the  attorney's 
nume  to  put  the  initial  only  of  his  christian  name;  as  where  the  iif» 
dorsement  was  thus,  "  D.  Shuter,"  ^ith  the  pisce  of  abode  in 
words  at  length.  Mayhew  v.  Locke,  2  Marsh,  R.  377*  7  Taunt. 
fi3.  S.C.        '  . 
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am^  of  ^MiioQ*  icSKCcipt  such  as  10  coafcaiBed  in  the  notice.'^ 
AmI  bV  8.  6.  ''  No  aottoa  (10)  shall  be  brought  aigcdiist  auy 
constable^  headborougb^  or  other  officer  (11),  or  against  any 


(lO)  This   action  does  Dot  extend   to  actions  of  astmiopsit. 
H^neei  where  an  i^ctipn  for  mone^  had  and  received  was  brought 

'    ft^bst  an  oiScer,  who  had  levied  money  on  a  conviction  hy  a  J.  P.» 
TOe  conviction  having  been  quiishea,  it  was  holden,  that  a  demand 
6fi\ik  copy  of  the  warrant  Was  not  necessary.     Felthain  v.  Tehry*» 
JB.  13  G.  3.  B.  ft.    Whether  the  term  "  action'*  extehded  to  re- 
p^'ttk  or  tn&t,  seems  fermerlr  to  hat^  bten  a  vejMa  qu4Fsiio.    la 
FeMon  v.  Robeitb  abd  another,  Wiiks^  6€ld.  it  viras  holden  to  ejc* 
HeM  to  unions  of  replevin  to  recover  damagesf:  hot  WiUes>  C.  J. 
In  dettvenag  the  opinioii  of  the  court,  took  m  distinction  between  a 
Wj^lbvinof  plaint,  in  tiie  tberifiP's  oourt,  for  the  iccovery  of  the, 
^ood%  andrcolevin  by  lAmy  of  action,  to  Recover  damages,  admit- 
ting that  the  tbrmer  could  not  be  considered  as  an  action  within  the 
meaning  of  die  statute.     In  iVtilward  v.  Caffin,  2  Bl.  R.  1330.  it 
was  holdeo,  that  replevin  was  a  proceeding,  to  which  the  statute 
had  never  been  held  to  extend.     On  the  last  cited  case,  Lord  .Ken- 
yon  made  the  following  observations,  in  Rarper  v.  Carr,  7  T.  R. 
270.    **  I  will  not  now  enter  into  an  examination  of  th^  case  of 
Milward  V.  Caffin,  because  that  was  decided  on  the  form  of  the 
a<^Ciob,  replecikf,  to  which  it  was  ruled  this^statute  did  not  extend; 
had  it  not  been  for  that  decision,  I  should  have  thought  that  the 
iet dU  ektend  to  a  replevin,  and  ceitainLy  oonvenience  re«uir^ 
that  It  lAMMld ;  otherwise  it  is  in  the  phuntiff't  povner  to  evade  the 
pMviaiooi  'of  tlbe  ttct,  by  ndcptiiig  a  particniar  mode  of  proceedi^g» 
#hicbdapcbda  dn  ^  own  choicie.    Perhaps,  hpwever,  it  may  be 
'thkmn  oo'etHoliiuitiodk  that  this  case  was  rightly  deoMed)  whatever 
floubl^i  isay  have  been  coocerning  it*"   Such  was  the  opinion  of 
Lbid  Kenyoo(  but  the  question  to  which  it  relates  is  now  com- 
pletely at  rest:  for,  in  Fletcher  v.  Wilkins»  6  East,  983,  it  was  ex- 
pressly determined,  that  ireplevin  was  not  an  action  within  the 
BBcaoiBg  of  thia  statute^  Lord  Ellenborough,  C.  J.  (who  delivered 
the  judgment  of  the  court)  observing,  that  the  reason  assigned  by 
Lord  Kienyo^,  06  thconttAwmll,  had  utadouhtedly  great  weight  ; 
Imton  the  other  hand,  it  appeased  to  the  courts  tbt  the  incim* 
▼enienfe  of  depririBg  the  subject  of  Us  remedy  by  rep^vin  was 
Ml  .a  (^at;  ^  it  might  happen^  that  uo  (damages  which  a  jufy 
Wis  prOpMy  MthoHzed  to  give,  ceuhl  compensate  for  the  kossof 
a  pu^uilff  cbattelv  tvhidi  the  ofwner  might  be  for  ever  deprived  ^f, 

'  9f  he  eooid  iM>sbe  replevin. 

XU)  Chnrch'wardent},  and  6vemiers  'd[  the  t>oor§,  acting  under 
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t  Q.  whether  there  be  any  mode  of  proceeding,  by  action  of  replevHi,  tOT»- 
eoVer  ddbiages,  tis  contiadistinfiruished  fiom  proceedipn  to  have  the  ffoods  oiaiQ. 
fine  dEut, 286.  o        -^ 


Tfr- 


t  Harp«r  v.  Cair,  7  T.  R.  271. 


Nutting  V.  Jackson,  £.  3  G.  3.  B.  R.  BuU.  N.  P.  24. 
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person  acting  bv  lii«  order  atid  !ti  his  aid,  fer  atiy  thing  dohfe 
in  ohe^ierice  (li)  to  any  Warrdht  under  the  haild  or  6^al  of 
any  J.  P.  until  demand  has  been  made  or  left  at  the  usual 
place  of  his  abode,  by  the  party  intending  to  bring  such 
action,  or  by  his  attorney,  in  writing  (13),  signed  by  the 
]6a]iy  (14)  deinandii^g  the  sariie,  of  the  perusal  and  copy  of 
Such  warrant,  and  the  same  hab  been  refused  or  nlsg)ect«d 
for  six  days  after  such  demand :  and  in  case,  after  sdch  d6- 
nia&d.  and  corbpliance  th^rewitb^  any  a^tiop  be  brought 
^^inat  suph  constable.  Sec*  for  any  such  cause  as  aforesaid, 
without  making  the  J.  P.  who  signed  or  sealed  the  said  wai*- 
rant,  defendant,  on  producing  and  proving  such  wmrant  at 
the  trial,  the  jury  shall  give  their  verdict  for  the  d^fend^nt;, 
notsrith^tandio^  any  defect  of  Jurisdiction  in  such  J.  P« ; 
and  if  such  action  be  brought  jointly  against  pucb  i.  P.  ai^ 
aiich  jconst^Lbte,  &c.  then,  on  proof  of  sach  warrant,  the  jury 
.shall  find  for  such  constable,  &c.  notwithstanding  such  de- 
fieofc  of  jurisdiction;  and  if  the  verdict  be  given  against  the 
J*  P4  the  plaintiff  shall  recover  his  costs  against  hioi,  to  be 
jfiaaed  ittsuch  manner  as  ta  include  the  costs  which  the  pl^n- 
tiff. is  liable  to  psy  to  the  defendant  for  whom  such  verdict  is 
found  as  afoitesaid/' 

'Si  7.—*'  Where  plaintiff  in  arty  liuch  action  oMinst  km 
J.  P.  obtains  a  verdict,  he  ^hall  be  entitled  to  doable  costs,  (f 
Ifiejiidge  (before  whom  the  cause  is  tried)  in  open  court  will 


*i^iq9agl8tT^le*8  wairant^^^  ajtoor^  rale,  are  within  the 

ineapiD^of  the  words  ^''bther  officer**  m  this  statute,  attd  obiM- 
auently  entitled  to  the  protection  %hich  it'liflbrdfl,  When  sited  In 
those  actions  to  which  tlie  itattite  extetkb,  i.'  g.  trespass,  &&«  bdt 
secus  when  sued  in  replevin,  that  beiog  a  prooseding  not  within  the 
statute.    See  the  preoeding  note* 

(18)  The  officer  must  prove  that  he  acted  in  obedience  to  the 
wa^at,,  a^  where  the  J.  P.  cannot  be  liable,  the  office^  is  not 
entitled. ^o  t^e  protection  of  the  statute, .  Money  ▼•  LeeichA  3  Burr. 
1766.  Mitton  V.  Green,  5  East,  2^3.  Betl  v.  Oakley, «  M.  &  S. 
359.  ,But  if  the  officer  act  in  obedieDce  to  the  warrant  it  is  iinnia- 
terial  whether  the  warrant  6e  legal  or  not.  If  the  warrant  direct  the 
officer  to  seize  **  stolen  goods,"  and  he  seizes  goods  which  fall  within 
the  description  contained  in  tbe  warrant  io  onier  respects,  although 
they  .turn  out  not  to  be  stolen,  he  is  still  under  the  protection  of  tne 
statute.  '  Price  v.  Messengier, «  Bos.  &  Pul.  \SS.  /^/^y/^uyd,iUif;r 

(13)  A  duplicate  ori^nal  of  demand  is  sufficient  evidence.  Jory 
V,  Orchard,  2  Bo8«  &  Pul.  39. 

(14)  Demand,  signed  by  attorney,  is  within  the  meaning  of  this 
section,     lb.  per  Bailer,  J. 
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certify,  on  the  back  of  the  record,  that  the  injury  for  which 
such  action  was  brought  was  wilfully  and  maliciously  com- 
mitted." 

S.  8. — *^  No  action  shall  be  brought  against  any  J.  P. 
for  any  thing  (lone  in  the  execution  of  his  office,  or  against 
any  constable,  &c.  acting  as  aforesaid,  (15)  unless  com- 
menced within  six  calendar  months  after  the  act  commit- 
ted (16)." 

For  the  further  protection  of  magistrates  it  is  enacted,  by 
Stat.  43  G.  3.  c.  141.  that  in  all  actions  brought  against  any 
J.  P.,  on  account  of  any  conviction  made,  by  virtue  of  any 
act  of  parliament,  or  by  reason  of  any  thing  done,  or  con^ 
manded  to  be  done,  by  such  J.  P.,  for  the  levying  of  any 
petmlty,  apprehending  any  party,  or  for  or  about  the  cariy- 
mg  such  conviction  into  effect,  in  case  such  conviction  fhall 
have  been  quashed,  the  plaintiff,  in  such  action,  (besides  the 
value  and  amount  of  the  penalty,  whicli  may.  have  been 
levied  upon  the  plaintiff,  in  case  any  levy  thereof  shall  have 
been  made,)  shall  not  be  entitled  to  recover  any  more  or 
greater  damages  than  the  sum  of  two-pence,  nor  any  costs 
of  suit,  unless  it  shall  be  expressly  alleged  in  the  cfeclarei- 
lion  in  the  action  wherein  th^  recovery  shall  be  bad,  and 
iffhich  shall  be  in  an  action  upon  the  case  only,  that  such  acts 
were  done  maliciously,  and  without  any,  reasonable  and 
probable,  cause.  Sect.  2.— i-And  further^  that  such  plaintiff 
shall  not  be  entitled  to  recover  against  such  justice  any 
penalty  which  shall  have  been  levied,  nor  any  damages  or 
costs,  in  case  such  justice  shall  prove  at  the  trial,  that  such 
plaintiff  was  guilty  of  the  offence  whereof  he  had  beencon- 
vict^d,  pr  on  account  of  which  he  had  been  apprehended, 
or  had  otherwise  suffered,   and  that  he  bad  unaergone  no 


(15)  "  Acting  as  aforesaid,"  that  ig,  under  the  warrant  of  a 
magistrate*     If^  therefore,  a  constable  acts  without  a  warranty  this 

'  statate  doi^s  not  apply,  and  the  action  against  such  constable  may 
be  brought  a(\er  the  expiration  of  six  calendar  months,  and  at  any 
time  within  the  period  allowed  by  the  statute  of  limitations,  21  Jac. 
1.  c.  16.  Postlethwaite  v.  Gib'son,  Middx.  sittings  after  M.  T. 
41  G.  3.  Kenyon,  C.  J.  MSS.  and  3  Esp.  226.  S.  Cf. 

(16)  if  a  man  be  imprisoned  by  a  warrant  of  J.  P.  on  the  1st 
day  of  January,  and  kept  in  prison  till  the  1st  day  of  February,  he 
may  bring  his  action  within  six  months  after  the  1st  of  February, 
for  the  whole  is  one  entire  trespass.  Pickersgill  v.  Palmer,  Bun^ 
N«  P.  94« 
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greater  puniiihnient  th«n  was  asaigned  by  law  for  audi  of- 
fence. 

This  statute  applies  to  those  cases  only  where  there  has 
been  a  conviction^ 


III.  Of  ike  PUadingfi. 

The  general  issue  to  an  actioD  for  false  imprisomneot  is, 

not  guilty. 

By  Stat  7  Jac.  I.e.  5.  (made  perpetual  bf  SI  Jac.  1.  a  It.) 
in  an  action  upon  the  case,  trespass^  battevy,  or  fidae  impri* 
sonment,  against  a  J.  P.,  mayor,  battff,  constable,  fcc.  for 
any  thing  done  by  virtue  of  tbeir  offices,  or  against  any 
other  persons  acting  in  their  aid,  and  by  their  commands  con* 
ceming  their  offices,  the  defendant  may  plead  the  g^nefal 
issue,  and  give  the  special  matter  in  evidence. 

In  other  cases,  matter  of  justification  moat  be  pleaded 
specially,    Evejy  plea  of  justification  must  admit  the  tres- 

{MSS. 

To  an  action  for  ikise  imprisonment  brought  by  A.  against 
B.,  C,  and  D.%  they  pleaded  a  plea  of  justification,  under 
process,  wherein  B.  said,  that  he,  as  attorney  for  the  plaintiff 
mthe  original  action,  delivered  the  warrant  made  by  the^ 
sheriff  upon  the  process  to  C.  and  D.  as  his  bailiffs,  to  be 
executed  in  due  torm  of  law,  and  that  C.  and  D.  thereupon 
arrested  the  plaintiff  A.,  and  detained  him  in  prison.  This 
was  holden  to  be  a  sufficient  admission  by  B.ot  the  trespass, 
for  the  purpose  of  his  justification ;  for  h&  who  commands 
or  directs  another  to  do  a  trespass  is  guilty  of  the  trespass,  if 
done  by  the  other  person  pursuant  to  his  direction. 

To  trespass  for  false  imprisonment,  the  defendant  may 
plead  that  be  did  it  by  lawful  authority. 

It  is  a  general  rule  of  pleading,  that  where  a  party  justi- 
fies a  trespass  under  afi  authority  given,  he  must  shew  that 
authority'  There  is  a  difference,  however,  in  this  respect, 
where  the  justification  is  under  judicial  process,  between 
the  party  to  the  cause,  or  a  mere  stranger,  and  the  offi- 
cer who  executes  the  process  of  the  court.  The  party  to 
the  dause,  or  mere  stranger,  must  set  forth  in  their  plea 

d  Vmej  V.  Jdhosoii,  B.R.TriiL  49     f  1  Inst.  283  «.  Matthewi  ▼.  Gary, 
•  G.  3. 12  Eaat,  67.  3  Mod.  137,  8.  Caxth.  73.  S.  C. 

•  Rowe  ▼.  Tutte,  WUtaa,  14, 
Vol.  U.  P 
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the  judgment*,  as  well  as  the  ^rit:  bht  the  officer  need 
only  shew  the  writ^  (17)  under  which  he  acted,  for  he  i« 
bound  to  execute  the  process  of  the  court,  having  com- 
petent jurisdiction,  witnout  inquiring  afber  the  judgment. 
And  it  is  to  be  observed,  that  where  the  party  to  the  cause 
and  the  offioer  ioin  in  pleading,  the  plea  must  contain  all  the 
requisites  which  woula  be  necessaiy  in  case  they  had  pleaded 
separately^  for  it  is  a  general  rule,  that  where  two  or  more 
join  in  a  defence,  although  the  justification  may  be  suffici^t 
for  one  or  more,  yet  if  it  be  not  sufficient  for  the  rest  it  will 
be  bad  as  to  all  the  defendants.  Such  are  the  rules  of  plead- 
ing, where  the  justification  is  founded  oh  process  oat  of  the 
superior  courts:  but  in  justifying  under  process  issuing  out 
of  inferior  courts^  a  greater  strictness  is  required^:  as,  1.  The 
nature  and  extent  of  the  jurisdiction  of  the  court  below 
ought  to  be  set  forth  (18) ;  for  the  judges  of  the  superior 
courts  are  not  bound  to  take  cognizance  of  it  N.  This  rule 
holds  even  in  justifications  by  officers.  2.  It  ought  to  be 
stated,  that  the  cause  of  action  below  arose  within  the  juris- 
diction of  the  court  below ;  on  this  point,  indeed,  there  has 

f  IPer  H6lt,  C.  7.     Burton  v.  Cole,  Boucher,  Str.  994.      MMdletoB  ▼. 

CarUi.  443.  Price,  Str.  1 1 84. 

li  TAmeff  V.  Fe1g«te,  1  Lev.  95.  Cotei  k  Moravw  v.  Sloper,  WilUs,37.  reeog- 

T.  Michill,  3  LeT.  30.  nixed  by  Lavrence,  J.  iu  ETant  ▼. 

i  Philips  ▼.  Biron,  Str.  509.  Smith  t.  Munkley,  4  T&unt.  50. 


(17)  Where  final  protess  issues,  a  return  is  not  necessary  (Hoci*0 
case,  5  Rep.  90.)  ;  consequently  it  is  not  necessary  to  Sllege  tbit 
snch  process  was  returned.  (Rowland  v.  Veale,  Cowp.  18.  recog^ 
nised  in  Cheasley  ▼.  Barnes,  10  East,  73.  but  there  said  by  Lord 
Ellenborough,  C.  J.  that  if  any  ulterior  process  in  executioo  is  to 
be  resorted  to,  to  complete  the  justification*  there  it  majr  be  ne- 
cessary to  shew  to  the  court  the  return  of  the  prior  writ,  in  order 
to  warrant  the  issuing  of  the  other.)  But  an  officer  who  justifies 
under  process,  which  he  ought  to  return  (and  all  mesne  procesa 
ovght  to  be  returned)  must  shew  that  such  process  was  returned. 
Middleton  v.  Price,  Str.  1 184.  "  There  is  a  difference,  however^ 
between  the  principal  ofiicer,  to  whom  the  writ  is  directed,  and  a 
subordinate  officer;  the  fooaer  shall  not  justify  under  the  process^ 
unless  he  has  obeyed  the  order  of  the  court  in  returning  it ;  other- 
wise, it  is  of  ope  who  has  not  the  power  to  procure  a  return  to  be 
mad^.'^  Per  Holt,  C.  J.  in  Freeman  v.  Blewett,  Ld.  Raym.  633, 
034.  ^ 

(18)  It  is  not  neceiiary,  however,  to  make  a  profert  of  the  let* 
ters  patent  by  which  the  court  is  erected.  Titlcy  t.  Foxall. 
Willes,  (589. 
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beeQ  a  diversity  of  ofuoion ;  for  in  Gwyiuie  y.  Poole  and 
others,  Liitw.  936.  it  was  holden,  that  a  justificeition  by  the 
V^^»  judge,  and  officer,  to  whom  the  process  was  directed, 
was  good,  although  it  did  not  state  that  the  cause  of  action 
below  arose  within  the  jurisdiction  of  the  court  below :  but 
in  Moravia  v.  Sloper  and  others,  Willes,  30.  (where  Witles, 
C.  J.  controverts  with  great  ability  the  reasonipg  of  Powell, 
J.  in  Gwynne  v.  Poole)  the  propriety  of  this  decision  was 
questioned,  and  it  was  ruled,  that  although  it  jnight  not  be 
necessaiy  for  the  officers  (19)  of  the  court  below  to  make  this 
averment  in  their  plea,  because  they  were  punishable  if  they 
did  not  obey  the  process  of  the  court,  yet  when  the  party,  or 
bis  attorney,  or  a  mere  stranger,  pleaded  a  justification  under 
process  of  an  inferior  court  of  record,  it  was  necessary  for 
them  to  state,  that  the  cause  of  action  arose  within  the  ju- 
risdiotion  of  the  court  (20).  Merely  statin^^  in  the  plea  the 
decbiration  in  the  court  below,  which  contamed  an  averment 
that  the  cause  of  action  arose  within  the  jurisdiction,  is  not 
sufficient,  for  such  averment  is  not  traversable'.  3.  Before 
the  time  of  Charles  the  Second,  it  was  necessary  to  set  forth 
the  proceedii^  had  in  the  inferior  court  at  length  (21) ;  but 

1  Adney  ▼.  Vernon,  3  Lev.  343. 


(19)  But  see  Morse  v.  James,  Willes,  198.  where  it  was  holden,  , 
that  though  an  officer  need  not  set  forth  the  proceedings  at  length,   . 
stud  though  he  may  justify  under  an  erroneous  process,  yet  it  must 
appear  that  the  process  issued  in  a  cause  wherein  the  court  below 
liad  jurisdiction. 

(20)  But  it  is  not  necessary  to  set  forth  the  cause  of  action,  Row- 
land  ¥•  Vealey  Cowp,  18.  recognized  in  Belk  r.  Broadbent,  3  T.  R. 
183.  where  the  same  doctrine  was  applied  to  a  justification  under 
meme  process  iasoiDg  out  of  a  superior  court,  and  in  which  the  de* 
fendant  merely  stated,  that  the  writ,  upon  which  the  plaintiff  had 
been  arrested,  had  been  issued  upon  an  affidavit  to  kold  to  bail, 
without  stating  any  cause  of  action  for  which  the  plaintiff  was  liable 
to  be  arrested. 

(%i)  There  is  an  obiier  dieium  in  Morse  v.  James,  Willes,  138. 
fmt  tne  plaintiff,,  or  a  mere  stranger,  must  set  forth  the  proceed- 
ipgs  at  length*  and  it  is  there  said  to  have  been  estatblished  in  . 
Iforavia  v.  Sloper.    Upon  an  examination  of  that  case,  I  cannot 
find  that  any.  such  point  was  expressly  decided  in  it.    The  court, 
iod^t  in  that  case  were  of  opinion,  that  the  party,  having  set  . 
^wlh  ac|ipias,op^feto  haftvahewn  a  precedent  summonf,  and  that. 
mm  the  tdUer  processwsik  est,  as  there  pleaded,  a  summons  could 
not  be  pitsaincd.    It  is  worthy  of  remark,  that  Willes,  C.  J., 

PS 
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now  tbey  oaay  be  set  out  shortly  ^th  a  talUer  processum  esi^; 
but  if  the  party  justify  under  a  capias  ad  respondendum^  a 
precedent  summona  ougiit  to  be  set  forth",  or  at  least  the 
plea  ou^bt  to  be  so  framed,  that  the  court  may  intend  that 
a  precedent  suintnons  had  issued*,  for  a  capias  without  a 
suiumoiis  is  illegal.  Where  it  is  stated  that  the  capias  is- 
sued at  the  same  court  at  which  the  plaint  was  levied,  this 
intendment  cannot  be  made' ;  but  where  it  appears  on  the 
plea  that  the  plaint  was  levied  at  one  court,  and  the  capias 
issued  atti  subsequent  court,  and  this  allegation  is  introduced 
by  a  taliter  processum  est,  there  such  intendment  may  be 
Tnadi;*>. 

In  justifythg  a  trespass  uiider  the  process  of  a  foreign 
court,  it  seems  that  the  plea  should  be  formed  in  analogy 
to  similar  justifications  undet  the  process  of  our  inferior 
courts ;  but,  at  any  rate,  a  plea  which  only  states  that  the 
court  abroad  was  governed  by  foreign  laws,  that  the  pro- 
perty seized  was  within  its  jurisdiction,  that  certain  legal 
proceedings  were  had,  according  to  such  foreign  laws, 
against  the  property  in  question,  in  such  coutt  having  dokn- 
petent  jurisdiction  in  that  behalf,  et  taliter  processum^  ^c. 
that  the  defendant  was  ordered,  by  the  said  court  having 
competent  authority  in  that  behalf,  to  seize  the  property, 
is  bad,  as  being  too  general,  and  not  giving  the  plaintiff 
notice,  whether  the  defendant  justified  as  an  officer  of  the 
court,  or  party  to  the  cause,  or  of  what  nature  the  chaise 
was,  or  by  whom  instituted,  or  what  the  order  of  sefzure  was, 
whether  absolute  or  quousque,  &c/ 

m  Patrick  v.  Jobnaoo,  3  Lev.  403.  Row.  .  q  TiUey  v.  Foxall,  Willes,  6S8.  Adami 

land  T.  Veale,  Cowp.  IS.    Higfinson  ▼.  Freeman,  repoxted  in  Say.  81 .  and 

y.  Martin,  2  Mod.  197.  2  Wib.  5.  and  illnstiated  by  Duin- 

n  Marpole  v .  Batnet,  WUks,  38  n.  (a.)  ford,  Willes,  38. 

•  See  Titley  ▼.  Foxall,  Willea,  688.  r  CoUett  y.  Ld.  Keitii,  2  fiait,  260. 

p  Marpole  v.  Bosnett,  ubi  gup.    Mur- 
phy V.  Fitzgerald,  WiUaa,  38,  n.  (a.) 


tpealcing  of  Moravia  v.  Sloper,  in  Titley  v.  FoxaH*,  says,  «« we 
held,  in  Moravia  v.  Sloper,  ikat  iafiier  processum  est  nnmld  be  sufi^ 
/eientf  if  it  did  not  appear  (as  it  did  in  that  case]  that  there  could 
not  have  been  a  precedent  summoins.  So  in  Johnson  v.  Warner. 
Willes,  528.  it  was  holden  that  this  mode  of  pleading,  by  taOter 
vrocessum  est,  was  good,  and  the  modern  practice  is  in  conformity 
with  it.  Rowland  v.  Veale,  Cowp.  18.  and  1  'Wms.  Saand.  $«• 
>  («). 

•  Willes  690. 
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'  Regulai1y»  process  ought  to  describe' the  p#ty  against 
whom  it  is  meant  to  be  issued,  and  the  arrest  of  one  person 
cannot  be  justified  under  a  writ  sued  out  against  another. 

To  trespass  for  false  imprisonment*  by  A.  B.  the  defend- 
ant pleaded,  that  J.  S.  sued  out  a  writ:  of  latitat  against  the 
plaintiffs  A.  B.,  therein  calUd  hy  the  name  ofC  B.  directed 
to  the  sheriff  of  L.,  and  then  set  forth  the  writ,  authorising 
the  sheriff  to  arrest  C.  B.  &c ,  who  directed  hJs  warrant  to  the 
defendant,  and  thereby  commanded  him  to  take  the  said  A.  B. 
tfierein  called  by  the  name  of  C.  B.  &c.,  concluding  with  an 
averment,  that  the  said  A.  B.  and  C.  B.,  in  the  said  writ  and 
warrant  mentioned,  are  one  and  the  same  person.  On  general 
demurrer,  the  plea  w^s  holden  to  be  bad.  Lord  EUenborough, 
C.  J.  observing,  that  this  case  was  exactly  the  same  in  prin- 
ciple as  Cole  V.  Hindson,  6  T.  R.  234.  (22).  And  Lawrence, 
J.  said,  in  Cole  v.  Hindson,  Lord  Kenyon  observed,  that  tljere 
was  not  any  averment  that  the  plaintiff  was  known  as  well  by 
the  one  name  as  the  other  ;  neither  was  there  any  such  aver- 
ment  in  this  case. 

A  peace-officer  may  justify  an  arrest  in  the  day-time  on 
a  reasonable  charge  of  ielony  without  a  warrant,  although 
it  should  afterwards  appear,  that  a  felony  had  not  been 
committed^  So  watcnmen  and  beadles  have  authority 
at  common  law  to  arrest  and  detain  in  prison  for  examinat 
tion,  persons  walking  in  the  streets  at  night,  whom  there 
is  reasonable  giouna  to  suspect  of  felony,  although  there 
is  no  proof  of  a  felony  having  been  committed^  But 
when  a  private  person  apprehends  another  on  suspicion  of 
felony,  he  does  it  at  his  peril,  and  is  liable  to  an  action,  unless 

ft  Sbadgett  v.  Clipson,  8  East,  3*28.  aUo  Cald.  391 .    2  Eip.  N.  P.  €.  640. 

t  Samuel  ▼.  P&>ne,  Dovig.  358.    See         aod  3  Gapip.  N.  P.  C.  420. 

u  Lawpence  v.  Hedger,  3  Taunt  14. 


(t9)  Id  that  case  to  trespass  for  taking  the  goods  of  A.  B.  the 
defendant  (ao  officer)  pleaded  that  he  took  them  under  a  distringas 
against  C.  B.,  oieaning  the  said  A.  B.,  to  compel  an  appearance, 
averring  that  A.  B.  and  C.  B.  were  the  same  person.  N^  A.  B. 
had  not  appeared  in  the  original  action.  On  demurrer,  the  plea' 
was  holden  to  be  bad ;  Lord  Kenyon,  C.  J.  obaervin^^,  that  this  was 
distinguishable  from  Crawford  v.Satchwell,  Str.  1218.  where  it  was 
determined,  that  the  defendant  might  be  taken  in  execution  by 
virtue  of  a  ea,  sa.  under  a, wrong  name ;  for  there  the  party  had ' 
appeared  in  the  original  action,  <md  done  an  act  to  avom  that  he  was 
sued  by  the  right  vanie.  See  Price  v.  Harwoo<).  3  Camp.  N.  P.  C 
i08.  and  ante',  p.  874. 
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lie  CM  eilibliBh  in  proof  that  tlie  party  hu  actually  been 
guilty  of  a  felony'.  Proof  of  mere  auapicion  will  not  bar  the 
action,  although  it  may  be  given  in  eyideoce  in  mitigation  of 
damagesi^.  And  the  plea  juatifying  an  arrest  by  a  private 
person,  on  suspicion  or  felony,  must  shew  the  cipcumstaocea, 
from  which  the  court  may  judge,  whether  the  suspicion  were 
reasonable". 

It  is  lawful  for  a  private  person  to  do  any  thin|;  to  prevent 
the  perpetration  of  a  felony.  Hence  the  imprisonment  of  a 
husband  by  a  private  person,  to  pravent  him  oommitting 
murder  on  his  wife  is  justifiable^.  So  if  two  persons  are 
fighting,  and  there  is  reason  to  fear,  that  one  of  them  will  be 
killed  by  the  other,  it  is  lawful  to  part  them  and  imprison 
them,  until  their  anger  is  cooled\ 

'  A  justice  of  the  peace  may  commit  a  feme  covert  who  is  a 
material  witness,  upon  a  charge  of  felony  brought  before 
him,  and  who  refuses  to  appear  at  the  sessions  to  give  evi- 
dence or  to  find  sureties  for  her  appearance^. 

A  justice  of  peace  cannot,  for  a  contempt  of  himself  in  his 
oflSce,  commit^  for  punishment  unless  by  warrant  in  writing. 

In  general  where  an  affray  takes  place  in  the  presence  of  a 
constable*,  be  may  keep  the  parties  m  custody  until  the  affray 
is  over,  or  he  may  carry  them  immediately  before  a  magis* 
trate. 

A  constable  may  justify  under  the  general  issue,  although 
he  acted  without  a  warrant,  provided  there  were  a  reasonable 
cbaige  of  felony  made ;  although  he  afterwards  dischai^gea 
the  prisoner  without  taking  him  before  a  magistrate ;  Sod 
although  it  should  eventually  appear  that  no  felony  was  com- 
mitted. But  a  private  individual  who  makes  the  chaige  and 
puts  the  constable  in -motion,  cannot  justify  under  the  general 
issue :  he  must  plead  the  special  circumstances,  by  way  of 
jiistifioatioB,  in  order  that  it  may  be  seen,  whether  his  suspi« 
cions  were  reasonable'. 

If  a  plea  of  justification  consist  of  two  facts*,  each  .pf 
which  wpuld,  when  separately  pleaded,  amount  to  a  gcod 

ic  Adiuns  y,  Mpore,  C.  B.  Middlesex  d  Mayhcw  v.  Locke,  2  Manh.  R.  377, 

'   Sittings  after  H.  T.  $r  O.  3.  coxun  7  Taunt.  63.  S.  C. 

Heath;  i.M*S.  e  ChnrcfaiU  t.  Matlliewi,  Nutty  fc 
7  S«C.  HiU,  8om««et.  Bumm.  Am.  ISOS^ 
s  Muce  T.  Kaye.  4  Taunt  84.  Bayl^,  J.  ^ 
a  Haudcock  t.  Baker,  2  Bos.  k  Pul.  f  M«Clou|hany.Cla7tOD,Holt*kI(.P.C. 
'  '260.  478.  Lancaster  dumin.  Ass.  1816.  per 
b  « EolPs  AbT.'S69.  (R)  pi.  3*  Bayiey,J.  ^ 
t  fieooM  T.  W«taon>  a  M.  t  S.  1 .  g  BpUtbuiy  v.  Mlcklethwalte,  |  Ttain- 
ton's  R»146. 
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defedoe,  it  will  sufficioitly  support  the  jusUiicatioii  if  one 
of  Aeee  facts  be  found  by  the  jury.  Hence,  whcfe  to  an  ac- 
tion for  fake  tmpriBonment  against  a  sheriff,  he  pleaded  tbat^ 
-at  the  time  when  tb^  trespass  was  committed,  the  defendant 
^was  sheriff  of  the  county  of  S*,  and  in  that  character  was 
presiding  at  the  election  of  knights  of  the  shire  to  serve 
•fi>r  the  county  in  parliament;  and  because  the  plaintiff  as- 
-saulted  the  defendant,  and  made  a  great  noise  and  disturb- 
ranee,  and  obstructed  the  defendant  in  the  execution  (^  his 
-dutyy  he  ordered  a  constable  to  take  the  plaintiff  into  cus- 
tody-and  cany  him  before  a  J.  P. ;  and  the  jury  found  that 
the  plain|;iff,  who  was  a  freeholder,  did  not  assault  the 
defendant,  but  that  all  the  other  facts  contained  in  the  plea 
were  proved :  it  was  holdoi,  that  that  part  of  tibe  plea, 
which  the  jury  had  found,  constituted  a  good  defence ;  for 
.9UiK>\^  the  sheriff  had  not  any  authority  to  commit,  yet  it 
Wj^  his  d4ity  to  preserve  order  and  decency  ia  the  county 
couit. 

Jn  an  action  for  false  imprisonment,  if  the  defendant  can 
t^e  advantage  of  the  statute  of  limitations,  he  must  plead 
that  he  was  not  guilty  within  four  years. 

If  an  action  be  brought  for  detaining  plaintiff  in  prison^ 
from  ■■  to  ■  ■  ■     ■>  ,  and  defendant  plead  (as  he  may) 

as  to  part,  not  guilty  within  four  years^  plaintiff  may  reply, 
that  it  was  one  continued  iniprisonmeQt,  and  so  oust  the  de- 
fendant of  the  benefit  of  the  statute. 

Where  a  declaration  for  false  imprisonment  against  A.  and 
B.  contained  two  counts^  to  both  of  which  the  defendants 
pleaded  not  guilty,  and  justified  the  first  under  mesne  process, 
A.  as  the  plaintiff  in  that  action, and  B.  as  the  bailiff,  and  the 

{>laintiff,  bv  a  new  assignment,  admitting  the  arrest  to  be  law* 
ul,  repliea  that  B.,  with  the  consent  of  A.,  voluntarily  re-^ 
leased  him,  and  that  they  afterwards  imprisoned  him  for  the 
time  mentioned  in  the  first  count ;  the  plaintiff  having  failed 
in  proving  the  new  assignment,  by  not  shewing  the  consent 
of  A. ;  it  was  bolden  that  he  should  not  be  permitted  to  prove 
the  same  trespass  against'B*  under  the  other  count 

The  pla'mtiff  declared  for  an .  assault,  battery,  and  impri- 
sonment, and  having  proved  a  trifling  imprisonment",  but  not 
any  battery,  obtainra  a  verdict,  with  one  farthing  damages, 
Sif  James  Mansfield,  C.  J.  certified  under  stat  43  Eliz.  c.  6. 
An  application  was  made  to  the  court,  .that  the  plaintiff 
might  have  full  costs,  notwithstanding  the  certificate,  on  the 

\k  Coveutiy  T.  Apsley,  Salk.  420.  k  Ginniett   v.  Lyne,'  1  Bcs.  k  Pul. 

i  Atkinson  ▼.  MaitctoDy  2  T.  R.  172.  H.  ii.  26/>. 
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ground  that  eveiy  imprisonment  induded  a  battery,  and  con- 
sequently, that  this  case  fell^  within  the  exception  mentioned 
in  the  statute ;  but  the  conrt  were  clearly  of  opinion,  that  the 
plaintiff  was  deprived  of  his  costs  by  the  certificate ;  observe 
ing,  that  it  was  absurd  to  contend  that  every  imprisonment 
included  a  battery.  It  may  be  remarked,  that  Kenyon,  C.  h 
bad  ruled  otherwise  in  Oxley  v.  Flower  and  another,  B.  R. 
Middlesex  Sittings,  December  4th,  ISQO,  MSS. '  In  an  action 
for  ftilse  imprisonment,  the  jury,  by  the  direction  of  the  C  J., 
found  a  verdict  fpr  the  plaintiff  with  Is.  damasks.  Er^kine, 
for  the  defendant,  requested  the  C-  J^  to  certify ;  but  h^  re- 
fused, on  the  ground  taken  by  the  counsd  for  tpe  plaintiff  in 
the  preceding  case,  that  every  imprisonment  included  a  bat- 
tery, and  consequently  that  this  case  fell  withia  the  exception 
mentioned  in  the  statute* 

> 

It  might  be  inferred  from  the  preceding  case  of  Eknmett  v. 
Lyne,  that,  if  a  battery  were  proved,  the  judge  could  not 
certify ;  but  it  has  been  solemnly  decided,  in  WifBn  v.  Kin- 
card,  2  New  R.  471.  that  whether  there  be  a  prbof  of  a  battery 
or  not,  still  the  judge  may  certify,  with  respect  to  the  impri- 
sonment, and  thereby  deprive^ the  plaintiff  of  his  costs. 
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4.  By  Barratry* 

5.  By  Fire. 

6.  By  other  Losses. 

Vw.  Of  total  Losses  and  of  Abandonment. 
Yl.Of  partial  Losses. 
VII.  Of  Adjustment. 

VIII .  Of  the  Remedy  by  Action  for  Breach  of  the  Con^ 
tract  of  Ifksurancej  and  herein  of  the  Declaim 
ration^-^Pkadings — Consolidation  Rule* 
IX.  Of  the  several  Grounds  of  Defence  on  which 
the  Insurer  may  innV/, 
1.  Alien  Enemy. 

£.  Illegal  Voyage  or  illegal  Commerce. 
S.  Misrepresentation. 

4.  Breach  of  Warranty. 

1.  Time  of  sailing. 
I&  Safety  of  a  Ship  at  a  particular 

Espress'^  Time. 

3*  To  depart  with  Convoy. 
A.  Neutral  Property^ 
J     »•  ^5^*  Not  to  deviatci 
^       {2.  Seaworthiness. 

5.  Re^assurance. 

6.  Wagtr  Policy. 
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XIV.  Insurance  agaimt  Fire. 


L  Of  Insurance  in  general. 

Insurance  is  an  agreement  whereby  one  party,  in  coo- 
aideration  of  a  sum  of  money,  either  given  or  contracted  for^ 
undertakes  to  fNiy  to  the  other  party  a.  certain  sum  of  money 
upon  the  happening  of  some  eicent*  A  policy  of  insurance 
is  the  instrument  in  which  the  terms  of  this  agreement  are 
set  forth.  To  this  instrument  the  insurer  haring  subscribed 
his  name,  and,  in  the  case  of  marine  insurances,  the  sum  which 
he  undertakes  to  .pay,  in  caae  the  contii^ency  biy>peBs,  is 
termed  the  insurer  or  underwriter.  The  sum  of  money,  re- 
ceived by  the  insurer  as  a  considenitien  for  liis  UBderlaking^ 
is  termed  the  premium,  and  the  pavty  smt^t^  by  the  inaur- 
ai)ce  the  insured  or  assured.  The  subject  matter  of  insur- 
ance is  as  various  as  the  different  species  of  property,  and 
the  different  tiinl^of  danger  to  whieh  they  may  be  exposed. 
In  soiQ^  ^wes,  however,  a  contract  of  k^^HcaiHie  nay  be  void, 
(AH  beiag  ^.in3t  (he  policy  of  the  common  law ;  in  other 
cases,  as  being  contrary  to  the  express  provisioi^  of  a  sta- 
tute (1).  These  are  the  only  Kmits  to  ^e  subject  of  insur- 
ance. The  following  sections  will  be  confined  to  an  investi- 
gation of  tl>r9e  iipeqies  of  i^sMTW^  Qi|ly  .*  !•  Marine  insur- 
ance. 2,  Insurance  upon  livfi^.  9L  ii^||M4W^  ajgainst  losses 
by  fire. 


1 1L    '        '   '   — '       »*— ^^»—ii ^— *— I^M^— — ^"^i— ^"^ 


(I)  The  interference  of  ^e  legislatore  hss  frequently  been 
deemed  necessary  to  provide  againyt  the  mischiefs  arising^  from  in- 
surances  caictilated  merely -to  excite  abduencoura^  a  spint  of  gam- 
ing, and  thereby  .to  a^Uv«rt.ike  morak  aud  impair  the  iDduBtrioua 
habits  of  the  people.  See  ihfs  atj^  9.  Aan.  c.  6.  s*  57-  whereby  a 
penalty  is  imposed  on  persons  settlog  up  aJioeslbr  making  assur- 
ances ou  marriage^,  birtlis,  christenings,  and  service.  See  also  stat. 
S7  G.  3.  c.  I.  against  fraudulent  insutanees  upon  lottery  tickets. 
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11,   Of  Marine    lumtunce^^The  PoUcy^m^Diff^i^U 
Kinds'^ReqmskeS'—Rfde  tf  CanatruHion. 


Of  Marine  Jn^tironctf.— Marinb  insurances  are  made  for 
the  protection  of  persons  having  an  interest  in  ships,  or  goods 
on  IxxLTfi,  from  the  loss  or  damage  which  mi^  hajqpen  to  them 
during  a  certain  voyage,  or  a  fixed  period  of  time** 

Insurance  on  ships  and  merchandize  greatly  conduces  to  the 
advancement  of  trade  and  navigation,  and  the  extension  of 
commerce,  by  dividii^  a  risk  which  mi^t  be  nmoMS,  mtA 
mnbling  parties  to  mderftake  k«ger  adventui«8  than  it  would 
otherwise  be  prudent  for  then  to  undertake. 

The  nature  of  this  contract  is  a  contract  of  indemni1y\  md 
this  principle  ought  alwajrs  to  be  kept  in  view  in  considering 
qnestions  relative  to  insurance. 

The  Policy. — The  policy  of  Insurance,  which  has  bee»  de- 
fined to  be  the  instrument  in  which  the  terms  of  the  agree- 
ment are  set  forth,  is  generally  printed,  with  a  few  terms 
superadded  in  writing,  calculated  either  to  control  and  con- 
fine, or  to  enlarge  and  extend,  the  printed  language,  and 
thereby  to  render  it  subservient  to  the  intention  of  the  parties 
in  the  particular  contract.  The  form  of  the  policy  is  at  this 
day  nearly  the  same  as  that  anciently  used  among  me^ 
chants  (2) ;  every  policy  still  referring  to  those  made  in  Lom- 
bard Street,  where  the  Italians  (who  introduced  them  into 
Engird),  used  to  meet  at  a  house  called  the.  Pawn-house,  or 
Lombard,  for  transacting  business,  before  the  building  the 
Royal  Exchange.  The  insUrumentis  inaccurate  and  ungram- 
matical,  but  having  acquired  a  sense  from  judicial  decision 
and  the  usage  (3)  of  trade,  it  naay  be  safer  to  adhere  to  (he 

b  OodMkU  V.  BoUbra^B.  E.M.  98  0, 3.        10  £ait»  S44. 
8  Eastf  81.  zeoogniied  \fy  Ld.  Bleu- 

(9)  Sfte  the  fenn  of  pplicy  of  >nfl«nincie  vmA  in  Loodoo  on  ship 
or  goods  in.  the  «pp«Bdix  to  Mr.  Park's  valuable  tcsatise.  See  the 
Sco^^  form,  in  M  ilWs  Elaneuts  of  the  Law  relating  to  Insurance^ 
8iN>.  ]7a7»  p»^dO. 

'  (S)  How  far  the  words  of  this  written  4nstram«nt  ought  to  be 
controlled*  or  any  words  supplied  from  the  wsage  of  merchantsy  is 
a  ^aestion  which  deserves  great  consideration!  as  it  -  may  affect  a 
main  principle  in  the  lawof  evidence. 
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old  form  than  to  substitute  another,  thou^  more  correct. 
It  is  a  simple  contract,  by  which  the  heir  is  not  bounds 
although  the  word  **  heirs*'  is  erroneously  used  in  the  present 
.  form  of  the  policy.  The  jparties  are  bound  bv  the  contents 
of  the  instrument,  and  will  not  be  permitted  to  give  parol 
evidence  contradicting^  or  restraining^  the  express  terms 
thereof  (4). 

Different  kinds  of  Policies. — ^Policies  are  of  four  different 
kinds:  1.  An  interest  policy.  2.  A  wager  policy.  3.  Au 
open  policy.    4.  A  valued  policy, 

!•  An  interest  policy  is,  where  the  assured  has  a  real,  sub- 
stantial, assignable  interest  in  the  thing  insured^. 

9.  A  wager  policy  is  an  insurance  founded  on  an  imi^naiy 
risk,  where  the  insured  has  not  any  interest  in  the  thing  in- 
sured, and  consequently  cannot  sustain  any  injury  by  the 
happening  of  the  event  insured  against. 

'  3.  An  open  policy  is,  where  the  value  of  the  thing  insured 
is  not  inserted  in  the  policy,  and  must  therefore  be  proved  at 
the  trial,  if  a  loss  happens. 

c  Kainei  t.  KoigbUy,  Skian.  54.    See    d  Weston  t»  Ernes,.  1  TauBton*a   R. 
also  Henkle  y.  the  Royal  £xch.  Ass.        115. 
Comp.  1  Vez.  317.    Hoare  t.  Gra-    e  Manhall,  1&9. 
bam,  3  Canip.  N.  P.  C  57.    Meyer 
T.  £verth,  4  Camp.  N.  P.  C.  22. 


(4)  A  mistake  in  a  policy  may  be  altered,  by  consenit  ader  it  is 
underwritten.  Bates  v.  Grabham,  Salk  444.  In  a  case  where  the 
clerk  of  the  underwriter  had  been  gniltyof  a  mistake,  and  had  not 
pursued  the  written  instruction  of  the  underwriter,  a  court  of  equity 
decreed  relief.  Motteux  v.  Gov.  and  Comp.  of  London  Assur* 
ance,  1  Atk.  545.  A  policy  was  executed  by  defendant  in  the 
printed  form*,  without  any  specific  subject  of  insurance  being  in* 
sertcd  in  writing,  or  value  declared.  The  subject  matter  waa 
afterwards  added  in  writing,  and  the  addition  signed  by  other 
underwriters.  It  was  holdeo,  that  the  assured  could  not  recover 
against  defendant,  who  bad  not  so  signed,  on  the  contract,  as  it 
stood  altered  by  the  tosertioo«  So  if  theassured,  after  subscriptigfi 
by  the  nnderwriter.  strikes  out  with  a  pen  the  time  of  warranty  of 
sailing,  which  stood  in  the  body  of  the  policy,  and  inserts  in  a  me- 
morandum in  the  margin  a  different  time  for  sailing  which  the  un- 
derwriter does  not  sign,  tlie  policy  is  thereby  destroyed.  Fairiie  r, 
Christie,  7  Taunt.  41 0\  See  also  Campbell  v.  Christie,  2  SUrk. 
64.  to  the  same  effect.  But  an  immaterial  alteration  will  not  vitiate 
the  |>olicy«    Sanderson  v.  Symonds,  I  Broderip  &  Bjngham»  4^(i. 

*  Langfaorn  v.  Cologany  4  Tauut.  330. 
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4.  A  valued  policy  is  where  the  value  of  the  thing  insured 
has  been  settled  by  agreeraept  between  the  parties^  and  that 
▼alue  inserted  in  the  policy  in  the  nature  of  liquidated  da« 
mages  so  98  to  swersede  tne  necessity  of  proving  it,  in  case 
of  a  total  loss.  The  custom  of  making  valued  policies  zvose 
soon  after  the  stat.  19  6.  2.  c*  37.  and  such  policies  w<$re 
decided  to  be  legal  by  Lee,  C  J.  since  which  time  the  con- 
stant usage,  in  case  of  a  total  loss,  has  been  to  let  the  valua- 
tion stand,  and  the  parties. are  estopped  from  altering  it. 
That  statute  was  made  in  order  to  prohibit  mere  wagering 
policies  by  persons  insuring  who  had  no  interest  in  the  thing 
msured,  and  therefore  it  avoids  policies  made,  interest  or  no 
interest,  or  without  further  proof  of  interest  than  the  policy/ 
itself.  The  effect,  therefore,  of  a  valued  policy  is  not  to 
conclude  the  underwriter  from  shewing  that  the  assured  bad 
no  interest^,  and  that  in  fact  it  was  a  mere  wagering  policy 
within  the  statute ;  but  in  order  to  avoid  disputes  as  to  the 
quantum  of  the  interest  of  the  fissured,  the  parties  agree  that 
it  shall  be  estimated  at  a  certain  value. 

If  goods  are  fraudulently  overvalued  in  a  policy^of  insur* 
ance,  with  intent  to  cheat  the  underwriters,  the  contract  is 
entirely  vitiated,  and  the  assured  cannot  recover  even  for  the 
value  actually  on  board'. 

Requisites  of  the  Policy, — In  order  to  illustrate  the  nature 
of  the  policy,  it  will  be  proper  to  consider  the  essential  parts 
of  which  it  IS  composed,  which  are  as  follows :  1.  The  name 
of  the  party  insured,  or  of  his  agent  2.  The  name  of  the 
ship.  3.  The  subject  matter  of  the  insurance.  4.  The 
voyage  insured.  5.  The  perils  against  which  the  insurer 
undertakes  to  indemnify  the  assured.  6.  The  memorandum. 
7*  The  date  and  subscription.    B.  The  stamp. 


1.  The  Name  of  the  Party  insured. 

A  custom  prevailed  formerly  of  effecting  marine  insur- 
ances in  blank,  that  is  without  specifying  the  name  of  the 
person  for  whose  benefit  such  insurances  were  made..  This 
practice  having  been  found  productive  of  great  inconveni- 
ence, it  was  enacted,  by  stat  25  G.  3.  c  44.  Uiat  where  poli* 
cies  were  made  by  persons  residing  in  Great  Britain,  the 
names  of  the  persons  interested  should  be  inserted  therein^ 

f  Per  Lawrence,  J.  in  Shawe  ▼.  Felton,    gr  Haigh   t.  De  la  Coui^   3  Camp. 
2£Mt,  116.  N.KC.319. 
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or  the  Tuaom  cpf  tlie  ptmam  wbo  aliovld  effisct  the  same,  as 
9gmU  for  the  peraatis  intenested,  and  in  the  case  of  persona 
ii0t  nesidiDg  in  Orettt  Britain,  the  DameB  of  the  agent  Soon' 
after  this  statute  was  passed,  a  qciestioB  arose  upon  it,  wbe^ 
thsr,  when  an  agent  effected  a  policy  for  hia  principal  re^id- 
iog  abroad^  it  was  neeessttythat  the  mane  of  the  &£^nt 
should  he  inaened  in  the  poficjr,  eo  nomine,  as  i^nt  The 
Cooct  of  King's  Bench  were  ckiurly  of  opinion  that  it  waa  ne* 
caasaiy^.  It  was  hoMen  also  to  benecessaiy ,  that  the  nemea  of 
all  the  penoM  interated  ifeould  be  inserted*. 

The  provisions  of  the  preceding  statute  having  been  found 
to  be  injurious  to  the  interests  of  the  ship-owners  and  mer- 
chants^ and  inadequate  to  the  purpose  for  which  they  were 
designed,  the  legislature  again  interposed,  by  repealing  this 
statute,  and  enacting  anothei*,  whereby  it  was  declared, 
^  that  no  person  should  effect  any  policy  on  any  ship,  goods^ 
Of  other  property,  without  first  inserting  the  names,  or  usual 
atile  and  firm  of  dealing  (5),  of  the  persons  interested  in  such 
assurance ;  or  of  the  consignors  or  consignees  of  the  property 
kMired ;  or  of  the  persons  residhig  in  Great  Britain  wbo  r e- 
«rtad  the  order  for,  and  eflTect  the  policy;  or  of  the  persons 
who  give  the  order  to  the  agent  immediafely  employed  to 
effect  the  policy ;  and  that  every  policy  noade  contmry  to  the 
meaoiiig  of  this  act  should  he  void  {6)J* 

It  is  not  necessaiy  under  this  statute  (as  it  was  under  the 
former)  that,  where  an  insurance  is  effected  by  an  agent,  the 
name  of  the  agent  should  be  inserted  in  the  policy,  eo  nomine, 
as  agent  Hence  where  a  policy  was  effected  l^  A.  and  Co.^ 
(who  weart  the  broken  and  general  agents  of  the  party  inter-* 
eated,)  and  A.  and  Co.  were  not  described  as  agents  in  the 
policy ;  but  it  having  been  averred  in  the  dechration,  that 
**  A.  and  Co.  were  the  persons  residing  in  Great  Britain,  who 

h  Pnj  V.  Edie,  1  T.  R.  314.  k  28  Q.S.  e.  58. 

i  Wilton  T.  Rediton,  London  Sitfingi    1  De  Vijmier  ▼.  Swanaon,   B.  R.  M. 
after  M.T.  1787.  Fuk,  30. 7th  Ed.  39  G.  3. 1  Bat.  ft  Pol.  34S.  n. 
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(5)  The  persons  intereited  were  deBominated  in  the  policy, 
•*  The  trustees  of  Menrg.  K.  F,  and  Co."  Lord  Ellenboroagh 
thong ht  that  this  might  he  considered  as  their  usual  stile  and  firm 
^  dealfog  for  the  purposes  of  this  act.  Hibhert  v.  Martin,  4  Camp. 
N.  P.  C.  SOS. 

(6)  <*  This  statute  must  receive  the  most  libeml  constructiiNit 
that  the  words  will  bear.'*    Per  Buller,  J.  I  Bos.  k  PuU  3tft« 


• 


reefeiv^  Ite  dfdft  for^  and  efltetedthe  imnfmot,"*  k  win 
holden  sufficient 

In  a  case  where  the  policy  was  effected  by  insurance* 
brokers",  who  stated  themselves  in  the  policy  to  have  effected 
it  **ai  agents;"  atld  it  was^ averred  in  the  declaration  that 
they  were  the  persons  residing  in  Great  Britain  who  re- 
ceived the  order  for  and  effected  the  insnraiioe ;  but  it  did 
001  a|>pter  that  they  wtsm  m  sftVjr  other  iMstaiice  tli«  vgmm 
<yf  th^  patty  ititeresfed ;  it  was  objected^  that  a  mere  bnofcer 
ivas  not  -#itbin  the  descripCioti  of  persons  memttoned  in  stat. 
i^O.  d.,  and  that  by  the  expression  **  asi  agtitte/'  ased  in  the 
policy,  the  underwriter  had  been  deceived,  since  he*  nu|g^t 
nave  been  led  to  suppose  thaft  the  brokers  \ters  the  genend 
agents  of  the  plaintiff,  which  tbey  did  not  appesr  to  h«ve 
D^n.  But  the  court  overmled  the  objection,  eonceiving  Aat 
the  intention  of  the  legislature  had  been  satisfied  by  insertmg 
the  Matties  of  the  persons  immediately  empk>yed  to  effect  tbe 
policy. 

A*  havmg  consigned  a  cargo  to  B.*,  transMrfttod  the  bills 
of  lading  to  C.  (t.  e.  A/s)  general  agent,  with  directioiv  to 
deliver  them  to  B.,  in  order  that  B.  might  insure  the  car^go; 
i^hortiy  afterwatda  A.  drew  a  bill  of  exchange  on  B.  for  the 
amount  of  the  cai^o  m  favour  of  C,  and  renritted  the  someto 
C.  to  procure  acceptance.    B.  refntied  to  accept  the  bill  of 
exchange,  and  returned  the  bills  of  lading  to  C%r  who  tbeie* 
iipcffl  caused  ati  insurance  to  be  effected  on  the  oavso  in  bis 
owti  tiame,  and  having  informed  A.  of  what  he  had  done,  A. 
approved  of  it.    A  loss  happened.    Inan  action  on  the  prtiey 
it  was  averred,  in  the  declaration,  that  the  interest  was  in  A., 
Md  that  C.  made  the  insurance  as  his  agent,  and  for  his  use 
and  benefit,  and  that,  at  the  time  of  making  it,  C.  resided  in 
Great  Britain.    It  was  holden  that  C.  fell  within  the  descrip- 
tion of  persons  mentioned  in  the  statute :  I.  Be  might  be  con- 
^dered  as  the  consignee,  inasmuch  as  be  was  the  geoemi  agent 
of  A^  and  had  in  his  possession  the  bills  of  lading  which  had 
been  returned  by  R,  the  original  consignee,    fi.  He  might  be 
considered  as  the  person  who  had  received  the  order  to  insure; 
for  the  subsequent  approbation  of  A.  was  equivalent  toa  pr^ 
▼idfia  order^  and  oonseqnently  the  policy  was  well  effected  in 
the  name  of  €. 

A  declaration  stating  that  A.  (the  plaintiff)  caused  to  be 
effected  a  policy,  containing  that  B.  made  assurance,  and 
srcrriDg  the  interest  in  C  with  a  promise  by  the  defendant 

m  BtU  Tt  CBUIM*  1  Bm.  a  PuL  S46.       n  Wolff  ▼.  Homctstto^  1  Bot,  a  Pul. 

SIS, 
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to  the  plaintiflT,  in  conBideration  of  the  premium  paid  by  tbe 
plaintiflT,  waa  bolden  good,  after  verdicts 


a.  The  Name  of  the  Ship. 

The  name  of  the  ship  should  be  truly  described  in  the 
policy,  for  if  the  underwriter  should  be  deceived,  or  preju- 
diced by  a  false  name  having  been  given  to  him,  he  will  not 
be  bound*  To  avoid  any  inconvenience  which  may  arise  from 
a  mistake  in  the  name  of  a  ship,  it  is  usual  to  add  in  the  po- 
licy, to  the  name  given,  these  words,-'*  or  by  whatever  otner 
name  or  names  the  same  ship  should  be  called;"  in  which 
case,  although  it  should  appear  that  the  real  name  of  the  ship 
was  d^ei]pnt  from  that  mserted  in  the  policy,  yet,  if  the 
identity  of  the  ship  can  be  proved,  and  if  it  does  not  appear 
that  the  underwriter  will  sustain  any  prejudice,  the  variance 
will  be  held  immaterial. 

As  where  an  insurance  was  made  upon  a  ship  called  the 
Leopard',  **  or  by  whatsoever  other  name  or  names  the  same 
ship  should  be  called,*'  whereof  was  master,  for  that  voyage, 
A.  B.,  and  upon  the  evidence  of  A.  B.  it  appeared,  that  tne 
ship  of  wbicQ  he  was  master  was  called  the  Leonaid,  and 
was  never  called  by  the  name  of  the  L^pard;  it  was  holden, 
by  Lee,  C.  J.,  that  by  reason  oif  the  general  words,  **  by  what- 
soever name,  &;c."  it  was  only  necessary  to  prove'  the  iden- 
tity, which  was  done  here  by  A.  B.,  who  said  that  he  was 
master  of  the  Leonard.  So  where  a  broker  had  received  in- 
structions to  insure  goods  on  board  an  American  ship,  called 
"  the  President,"  but  by  mistake  had  stated  it  in  the  policy 
all  as  one  name  of  a  ship,  called  '*  the  American  ship  rresi- 
'  dent,"  instead  of  stating  it  as  part  name  and  part  descrip- 
tion ;  it  was  holden,  that  tbe  general  words,  or  **  by  wtjat- 
ever  other  name  called,"  had  cured  the  mistake,  the  identity 
of  tbe  ship  in  which  the  goods  were  lost,  with  diat  in  which, 
they  were  insured  for  the  voyage,  being  proved,  and  it  hot 
appearing  that  the  underwriter  could  be  prejudiced  by  the 

mistake. 

• 

Where  there  is  a  policy  on  goods  to  be  thereafter  declared, 
by  ship  or  ships,  if  tne  broker  by  mistake  makes  a  written  de- 
claration upon  goods  by  a  wrong  ship,  to  which  the  under- 


o  Melliafa  v.  Bell,  15  East,  4.  Le  Mesurier  v.  Viiig^han,  6  B^^ 

p  Hall  V.  Molineaux,  London  Sittingft,  385 

17th  Dec.  1744.  coram  Lee,  0.  J.  citad  q  Le  Meiurier  v.Vacighan,  6  EAit»3S3. 

and  reco^ized  by  Lawrence,  J.  in 
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writers  put  their  initials;  be  may  afterwards,  in  compliance 
with  the  orders  of  the  assured,  declare  upon  goods  by  another 
ship,  without  the  assent  of  the  underwriters  and  without  a 
new  stgmp.  RobiDSon  v.  Touray,  3  Camp.  N.  P.  C.  158  (7). 
1  M.  &  S.  217.  S.  C. 


3.  The  subject  Matter  of  the  Insurance. 

The  subject  matter  of  the  insurance  ought  to  be  inserted 
in  the  policy,  that  is,  whether  it  be  ship,  goods,  freighti  tec. : 
but  it  is  not  necessary  that  the  particular  kind  of  goods 
should  be  specified.  It  will  be  proper,  however,  to  remark, 
that  respondentia  cannot  be  insured  under  the  denomination 
of  goods.  By  the  custom  of  merchants,  respondentia  must 
be  insured  under  a  special  denomination'  (8).  Provisions 
which  are  necessary  for  the  use' of  the  ship's  crew,  and  on 
board  at  the  time  ot  insurance,  are  comprehended  under  the 
word  ^* furniture,^'  and  are  protected  by  a  policy  on  the  ship 
abd  furnitufre*. 

4.  The  Voyage  insured. 
The  voyage  insured  must  be  truly  and  accurately  described 

r  Glorer  t.  Black,  3  Buir.  1394.  1  Bl.      t  Biough  v.  Whitmore,  4  T.  R.  206. 
R.406. 


(7)  **  The  declaration  of  interest  does  not  require  any  assent  on 
the  part  of  the  underwriters.  They  pat  their  initials  to  it,  not  for 
the  pnrpose  of  expressing  their  assent,  but  to  authenticate  the  de- 
claration, and  to  prerent  fraud  in  changing  the  subject  matter  in- 
tended to  be  covered  by  the  insurance.  The  contract  between  the 
parties  is  complete  when  the  underwriters  have  signed  the  policy. 
The  declaration  of  interest  is  the  mere  exercise  oT  a  power  conferred 
apon  the  assured.  It  is  generally  put  upon  the  policy  for  conve- 
Dience,  but  this  is  not  necessary;  nor  is  there  any  necessity  for  its 
being  in  writing.*'    .Per  Ld.  Ellenborough,  C.  J.,  S.  C.     . 

(8)  in  Gregory.  V.  Christie,  T.  21  G.  3.  B.  R.  Park,  14.  Mar* 
shall,  94,  2i5.  S.  C,  an  insurance  had  been  made  on  behalf  of  the 
captain  of  an  East  Indiaman  on  "  goods,  specie,  and  effects,"  on 
board  his  ship;  the  plaintifFclaimedto  recover  money  which  he  had 
expended  for  the  uf»e  of  the  ship,  and  for  which  he  charged  respon- 
dentia interest :  it  was  proved  bv  several  East  India  captains,  that 
thisicind  of  interest  wasalwHys  msured  under  the  denomination  of 
^*  goods,  specie,  and  effects."  The  court  held,  that  under  thi^  ex* 
press  usage  the.  plaintiff  was  entitled  to  recover.  .    . 

Ys>L.  U.  Q 
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in  the  poticyS  mmely,  the  tittle  when,  ftnd  place  at  which, 
the  fisK  is  to  begin,  the  place  of  the  ship's  departure,  the 
place  of  her  ^stination,  and  the  time  wheti  the  risk  shall  end. 

A  ship  was  insured  "at  and  from  Genoa^"  her  loading  con- 
sisting of  perishable  commodities".  The  loading  was  put  on 
board  at  Leghorn,  whence  the  vessel  had  sailed,  bound  for 
Dublin ;  but  losing  her  convoy  she  had  put  into  Genoa,  where 
she  lay  nearly  five  months,  and  then  sailed.  The  insurance 
was  made  a  few  days  after  the  ship  had  sailed  from  Genoa,  at 
which  time  the  above-mentioned  circumstances  were  known 
to  the  inaured,  but  not  communicated  to  tbe  underwriter.  A 
few  days  after  the  ship  put  to  sea  she  waa  shattered  by  a 
stoTRki  and  the  cargo  considerably  damaged.  In  an  action  on 
the  policy,  it  was  proved  that  it  bad  been  always  considered 
as  material  to  acquaint  tbe  underwriteri  whether  the  insurance 
was  to  be  at  the  commencement  or  in  tbe  middle  of  a  voy- 
aga  It  waa  holden,  that  the  plaintiff  waa  not  entitled  to  re- 
cover. 

In  an  action  upon  a  policy  of  insurance^  at  and  from  all^ ' 
any,  or  every  port  and  place  on  the  coast  of  Brtxil^  and  after 
the  nth  day  of  September  to  the  Cape  of  Good  Hope,  upon 
goods  and  ship,  beginning  the  adventure  upon  the  goods 
fhxn  tlie  loading  thereof  aboard  the  ship,  at  ally  amy  or  every 
port  and  place  on  the  coast  of  Brazil,  and  from  the  nth  day 
of  September^  1800,  and  upon  the  ship  in  the  same  manner; 
it  appeared  that  the  goods,  for  the  loss  of  which  the  plaintiff 
declared  had  been  put  on  board  at  the  Cape.  It  was  hotden» 
that  the  plaintiff  could  not  recover :  for  tne  obvious  meaning 
of  the  policy  was,  that  the  adventure  was  to  attach  on  goods 
and  ship,  atVer  a  loadihg  of  goods  had  taken  place  on  the 
coast  of  Brazil ;  and  as  that  circumstance  or  event  never  took 
place  in  the  present  instance,  the  policy  of  course  never  at- 
tached ajt  all. 

A  poKcy  at  and  from  G.  on  goods,  begkiiifm  the  adven- 
ture from  the  loading  on  board  the  ahip,  will  not  protect 
goods  laden  on  bdard  beft)re  the  ship's  arrival  at  G^ 

Tbe  foregoing  cases  have  been  considered  as  laying  down  a 
rule  of  strict  construction  not  to  be  fkvoured ;  hence  if  there 
be  any  thing  to  indicate  that  a  prior  loading  was  contem- 

t  ^i^ball,  a»7.  Smitk  V.  YcltOB,  D.       416.    Ilofiiey«r  ▼.  L«diii«tMi,  M 
F.  aijoigr,  1600.  £ast»i6. 

«  n^H.  •       .       *,         ^^         ^^  ^^^^  ^-  WoodmaD,  2  Taunt. 

•  ?**i**°^  ^'  'r«nch,  4  East,  110.        416.  S/P. 
999  Spitu  y.  Woodman,  2  T^iuot, 
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l^lat^d,  it  will  release  the  case  frooi  that  strict  coQatmqtioBl 
«fi  where  the  policy  was  od  goods  at  and  from  G.  to  aoy  pott 
in  the  Baltic*,  beginning  the.adventure  from  the  loading  there- 
of on  board  the  ship,  and  the  policy  was  declared  to  be  in 
continuation  of  a  former  policy ;  which  was  a  policy  from  Y. 
to  her  port  of  discharge  m  the  united  kingdom,  or  any  porta 
in  the  Baltic^  with  liberty  to  take  in  and  discharge  goodiL 
wheresoever,  to  return  twelve  per  qent.  if  the  voyage  ended 
at  6. :  held  that  the  insured  were  intitled  to  recover,  although 
the  goods  were  not  loaded  on  board  at  G.  but  at  V.,  and  al- 
though the  defendant  wafs  not  an  underwriter  on  the  former 
policy.    . 

So  where  a  policy  of  insurance  was  on  goods  at  and  fVoos 
Pernan^buco  toMaranhaia,  and  thence  to.  Liverpool,  begia^ 
nmg  the  adventure  on  the  goods  from  the  loading  theifeof^ 
on  board  the  ship,  whensoever ;  it  was  holden*  that  it  would 
^ver  goods  previously  loaided  at  Liverpool,  and  which  wh 
rived  at  P.  but  wer^  not  unloaded  there,  and  afterwards  an** 
ti^ined  a  partial  loss  by  wreck  in  the  voyii|pe  from  P.  toM. 

If  a  ship  be  insured  for  one  voyage^  and  sails  upon  ano* 
tber,  aitbougb  she  be  taken  before  she  arrives  at  the  dividing 
point  of  the  two  voyages,  the  policy  is  discharged^  So  if  a 
ship,  insured  from  a  certptin  time^,  sail  before  the  time  on  a 
different  voyage  from  that  insured,  the  assured  cannot  reco; 
ver,  though  she  afterwards  get  into  the  course  of  the  voyage 
described  in  the  policy,  add  is  lost  after  the  day  on  which  thjQ 
policy  was  to  have  attached.  It  is  to  be  observed',  ho^yever, 
that  if  the  termini  of  the  intended  voyage  are  the  same  with 
that  described  in  the  policy,  a  mere  mtention  to  touch  at  a 
particular  port  out  of  the  usual  track  of  the  voyage  insureci, 
will  be  considered  oulv  as  an  intention  to  deoiate,  and  as 
raeh  will  not  vacate  tne  policy. 

Groods  were  insured  off  board'  a  vessel  on  a  voyage  from  Li* 
verpool  to  Palermo*,  Messina,  and  Naples.  She  cleared  out 
fbr  Naples  only,  and  was  captured  before  the  dividing  pofnt« 
It  was  nolden,  that  th^re  was  an  inception  of  the  voyage  in* 
'sured;  that  the  voyage  insured  meant  a  voyage  to  all  or  any 
of  the  places,  with  this  reserve  only,  that  if  the  ship  went  to 
more  than  one  place,  she  must  visit  theih  in  the  order  de- 
scribed in  the  policy. 

Goods  were  insured  on  board  a  ship  from  London  to  Ni|ntz^ 

E  B^    ▼.   HobsoD,     IS    Cast,   240.    d  Kewley  t.  Hyui,  2  H.  Bl.  d4d. 
a  Camp.  272.  S.  C  e  Marsden  v.  Reid,  3  Eaat,  6T2. 

4»01adia>iiev.C]a7, 1  M.ftft.4IS.        f  Flandk^  and  a&ather  v.  iVMb«l| 
b  Wool4ndge  V.  Boydell,  1  DoufvlG.         IDoug.SSO* 
c  Va^«.M^lc)teai,ST.R.d(X 
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with  liberty  to  caH  at  Ostend,  and  she  was  cleared  ooly  for 
Ostend,  but  sailed  directly  for  Nantz»  that  being  the  known 
course  of  the  trade,  in  order  to  save  certain  duties  both  ia 
England  and  France.  It  was  bolden,  that  there  was  not  any 
fraud  on  the  underwriter  so  as  to  vacate  the  policy. 

A  ship  insured  from  A.  to  B.  sailed  with  directions  to  the 
captain  to  touch  at  C.k,  an  intermediate  point  To  a  certain 
point  the  voy^e  was  the  same ;  from  that  point  there  were 
three  tracts  to  B.,  one  by  the  way  of  C,  the  two  others  by 
different  courses;  there  were  advantages  and  disadvantages 
attending  each,  and  it  was  usual  for  the  captain  to  elect,  ac- 
cording to  circumstances:  the  ship  took  the  track  by  C 
with  intent  to  put  in  there,  but  was  taken  before  she  actually 
came  to  the  point,  where  she  must  have  turned  out  of  the 
track  to  B.  by  the  way  of  C.  for  the  purpose  of  putting  into 
the  harbour  of  C.  It  was  holden  that  the  underwriter  was 
discharge  because  he  was  intitied  to  the  advantage  of  the 
captain's  judgment,  in  electing  which  of  the  three  tracks  it 
was  best  to  pursue,  when  he  came  to  the  first  dividing  point. 

■  A  libertv  "  to  cnaise  six  weeks,"  in  a  policy  of  insurance, 
has  been  holden  to  mean  six  weeks  successively,  from  the 
commencement  of  the  cru  ise^. 

A  policy  of  insurance  was  effected  on  a  ship  for  a  certain 
vojragiB*,  foith  letters  of  marque,  with  leave  to  chase^  capture^ 
and  man  prizes.  It  was  holden,  that  acting  as  a  convoy  to  a 
prize,  which  the  ship  insured  had  taken,  and  slackening  sail 
in  the  course  of  the  vovage  insured,  in  order  to  make  the  sail- 
mg  of  the  ship  insured  conform  to  that  of  the  prize,  was  not 
within  the  meaning  of  the  terms,  "  chasing,  capturing,  and 
manning  prizes."  r        o 

See  further  on  this  subject,.  Parr  v.  Anderson,  a  East,  202. 

Policy  on  a  ship  for  four  months,  at  and  from  a  place  to 
any  port  or  ports ;  it  was  holden"*,  that  an  open  roadsted,  (being 
the  usual  place  of  loading  and  unloading,)  was  a  port  within 
the  meaning  of  this  policy. 

5.  The  perils  against  which  the  Insurer  undertakes  to 

indemnify  the  Assured. 

The  perils  and  risks  against  which  the  insurer  undertakes 
to  indemnify -the  owners,  must  be  inserted  in  the  policy, 

Ji  Syen  V.  Bndge,  Doug^..6S7.  4S8.  /"-^j 

i   Uwrence  t.  Sydebothiin,  6  Ea»t,  45.    k  Cockey  v,  AtKnwn,  S  B.  A  A.  4S0- 
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Molloy,  in  his  Treatise  De  Jure  Marititiib^  says,  that  there 
is  scarce  any  misfortune  which  is  not  provided  a^inst  by 
the  terms  of  the  policy,  which  was  used  in  his.  time,  and 
there  is  in  the  modern  printed  form  of  policy  an  enumera- 
tion of  the  same  adventures  and  perils,  that  is,  **  of  the  seas, 
men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons, 
letters  of  mart  and  countermart,  surprisals,  taking  at  sea,  ar- 
rests/* 

In  all  our  policies  are  inserted  the  words,  "  lost  or  not 
lost,"  by  whicn  the  insurer  not  only  takes  upon  himself  the 
risk  of  future  loss,  but  also  the  loss,  if  any,  that  may  al- 
ready have  happened^ 


6.  Of  0ie  Memorandums, 

The  underwriters  of  London,  in  order  to  protect  them* 
selves  against  small  averages  which  might  be  claimed  in  re- 
spect of  perishable  commcxlities,  have  inserted  at  the  foot  of 
tne  policy  a  memorandum  to  the  following  effect:  ''  N.  B. 
Com  (P),  fish,  salt  (10),  fruit,  flour,  and  seed,  are  warranted 
free  from  average,  unless  general,  or  the  ship  to  be  stranded: 
sugar,  tobacco,  hemp,  flax,  hides,  and  skins,  are  warranted 
free  from  average  under  five  pounds  per  cent;*  and  all  other 
goods,  also  the  ship  and  freight,  are  warranted  free  of  average 
under  three  pounds  per  cent,  unless  general,  or  the  ship  to  he 
stranded.**  The  words  in  italics  have  been  omitted  for  seve- 
ral years  in  the  forms  of  policies  adopted  by  the  two  insu- 
rance companies,  viz.  London  Assurance  and  Koyal  Exchange 
Assurance. 

By  virtue  of  this  memorandum,  the  insurer  is  not  bound  to 
make  good  any  averafi;e  or  partial  loss  upon  the  articles  speci- 
fied in  the  memorandum,  except  a  general  average,  or  unless 
the  ship  be  stranded. 

The  term  general  average  requires  explanation.  What- 
ever damage  or  loss  is  incurred  by  any  particular  part  of  the 
ship  or  cargo /or  the  pteservation  of  the  rest,  such  damage  or 

1  Manhtll,  237. 

f 

- — ■ " — — ^ ^ — . — ■ p    _^  ^ -  - — — .^^^.^_^^^^^^^— ^^^ 

fS)  The  word  com  conprehends  peas.      Maaoo  v.  Skomj, 
Marsh.   143.  Park,  179*  and  malt     Moody  v.  Surridge,  2  Esp. 
N.  P.  C.  6SS.  KenyoQ,  C.  J.  but  not  rice.     Scott  r.  Bonrdillon,* 
SBoiu&Pul.  N.R.S1S. 

(10)  The  word  Mft  does  not  comprehend  saltpetre.  Journu  v. 
Bonrdieu*  PaA,  179^.  per  Wilson,  J. 
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loss  shall  be  considered  as  g^eneral  averagie :  that  Is,  thfe  se* 
tevnl  particB  intereBted  in  the  ship,  freight*,  or  cargo,  shall 
cbntribute  their  respective  proportions  to  indemnify  the 
dip^ner  of  the  particular  part  for  the  damage  which  has  been 
incurred  for  the  good  of  all.  From  the  preceding  descnp- 
tioTi,  it  uppears,  that,  in  order  to  constitute  a  general  aver* 
fege,the  whole  adventure  must  have  been  in  jeopardy. 

A  ship  laden  with  coals  and  wheat",  (which  were  the  sub- 
ject  matter  of  insurance)  was  forced,by  stressof  weather,  into 
hharbour  iti  IrelatjA,  and  there  happeningto  be  a  great  scarcity 
of  com  there  atthat  tittie,  the  people  cam^e  on  board  the  ihip 
in  a  tumultuous  manner,,  took  the  government  of  her  from 
the  captain  and  crew,  and  weighed  her  anchor,  by  which  she 
drove  on  a  reef  of  rocks,  where  she  was  stranded,  and  they 
would  not  leave  her  till  they  had  compelled  the  captain  to  sell 
all  the  corn,  except  about  ten  tons,  at  a  certain  rate,  which 
was  about  tWe-fourtlis  of  the  invoice  price.    The  ten  tons 
\i9eTe  damaged  iifi  consequence  of  the  stranding,  and  it  became 
necessary  fliat  they  should  be  thrown  overboard.    The  ship 
afterwards  arrived  atherplaceof  destination  with  the  remain-* 
derofher  cargo,  which  was  about  25l.  worth  of  coals.    It 
was  contended,  that  the  loss  sustained  was^feneral.and  not 
a  particular  average;  but  the  court  were  of  a  different  opiiiiout 
Lord  Kenyon,  C.  J.  observing,  that  this  was  not  a  geueral 
average,  because  the  whole  adventure  was  never  in  jeopardy. 
There  was  not  any  pretence  to  say  that  the  persons  who 
took  the  corn  intended  any  ityury  to  the  ship,  or  to  any 
other  part  of  the  cargo,  except  the  coro,  which  they  wanted 
in  order  to  prevent  their  suffering  in  a  time  of  scardty; 
therefore  the  plaintiffs  could  never  have  called  on  the  rest 
of  the  owners  to  contribute  their  proportion  «s  "tipon  a  ge- 
neral average. 

Insurairce  at  and  from  C,  to  L.  on  goods,  in  a  ship  b^ 
name,  until  the  same  should  be  there  safely  discharged  and 
IiMided,  rke  free  cf  parthutar -average^  and  the  ship  wnth 
rice  and  other  foods  arrived  wiuhiVi  the  limits  of  the  ^ort  6f 
L.,  but  before  «he  could  be  brought  to  her  moormgs  or  he 
at  ail  unloaded,  ran  aground  aiKl  was  wrecked,  and  the 
whole  cargo  was  greatly  damaged,  and  waa  taken  out  of  her 
in  craft,  and  carried  to  the  consignees  at  L*  and  soW»  ^nd 
produced  upon  the  whole  little  more  than  auSicient  to  p«gf 
freight  and  salviige,  but  the  rice  did  not  proAuoe  auftoieiil 

ft 

« 

m  Pa  Co^ta  t.  ?^e«»]»a%  t  T-  &•  407.   a  Wt«bitt  an4  m¥km  t.  ]>il^y«t«D« 
Williams  y.  London  Aisurtnce,  I  %.        ♦  T.  R#  783.  ;^ 
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to  pay  the  freight;  held*  that  this  wag  a  case  of  particular 
average  only,  and  therefore  a8  ib  the  rice  the  underwriter 
was  exempted  by  the  warranty. 

Upon  the  other  branch  of  the  exception',  viz.  the  word^ 
**  unless  the  ship  be  stranded,"  it  has  been  holden,  that  the 
underwriter  is  liable  for  an  average  loss  upon  the  articles 
specified  in  the  memorandum,  where  there  isa  stratiding,  al- 
though no  part  of  the  loss  happen  in  consequence  of  the 
stranding,  provided  such  average  loss  arises  from  one  of 
the  perils  insured  against  (11). 

To  constitute  a  stranding,  it  is  essential  that  the  vessel 
should  be  stationary  ;  the  striking  on  a  rock  where  the  vea* 
sel  remains  for  a  minute  and  a  half  only,  is  not  astrapding^ 
though  she  thereby  receives  an  injury  which  eventually 
proves  fataK 

Where  a  ship  being  under  conduct  of  a  pilot,  Hi  her 
course  up  the  river  to  Liverpool,  was,  against  the  ndtice  of 
the  master,  fastened  at  the  pier  of  the  dock-bason,  by  a  rope 
to  the  shore,  and  left  there,  and  she  took  the  ground,  and 
when  the  tide  left  her,  fell  over  on  her  side  and  bilged,  in 
consequence  of  which  when  the  tide  rose  she  filled  with 
water,  and  the  goods  were  wetted  and  damaged :  held'  that 
this  .was  a  stranding  to  intitle  the  assured  to  recover  for  an 
average  loss  upon  &e  goods. 

The  assiifred  shall  not  be  prevented  from  recovering 
against  the  underwriter  an  average  loss  upon  a  damage  by 
stranding  occasioned  by  the  neglect  of  a  Liverpool  pilot, 
appointed  under  stat,  37  G.  3.  c.  78.^  while  the  ship  is  under 
bis  ooadttctf.  . 

Where  there  is  neither  general  average  nor  stranding*,  it 
seems  that  the  underwriter  is  not  liable  at  all,  if  the  commo« 
dity  specifically  remain,  although  the  damage  sustained  may 
amoHot  to  a  total  loss. 

o  Olennie  y.  the  London  Am.  Comp*  r  CArruthOB  y.  Sydebotbain,  4  M*  Ifc 

2  Maule  &  Selwyn,  37 1 .  S.  7>. 

p  CantlUon  y.  London  Ass.  cited  by  b  ib. 

Norton^  3  BuiT.  M53.  2  Mag.  385.  t  Mason  y.  Skurray,  L6ndon  Sittings, 

Burnett  y.  Kensington,  7  T.  K.  210.  after  H.  T.  1780,  coram  Lord  Mans- 

q  Macdougle  y.  The  Rirf.  fix.  Ass.  Co.  field,  C.  J.  Park.  101, 2.    Cocking  y. 

1  Staik.  N.  P. C.  Id0«  Fraier,  Paric,  ISl.  Marsh.  144. 


* 

(11)^  When  a  ship  H  stnHided,  the  underwriters  agree  to  asciibe 
the  loss  toihe  sti^ndiDg,  a«  being  the  most  probable  occasion  of  the 
damage,  though  that  fact  cannot  always  be  asce^anted*"  Per 
Lord  Kelson,  C.  J.  4  T.  R.  787. 
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The  Royal  Exchange  Assurance  Company  is  liable  for  a 
total  loss  upon  a  cargo  of  wheat,  where  the  ship,  from  the 
perils  insured  against,  becomes  incapable  of  pursuing  the 
▼oyage,  and  another  vessel  cannot  be  procured  to  forward 
the  cargo*. 

7.  The  Date. 

Regularly  the  policy  should  be  dated%  that  is,  to  each 
subscription,  for  each  subscription  makes  a  distinct  con- 
tract; the  day  on  which,  and  the  month  and  year  in  which 
it  is  made  ought  to  be  added.  The  insertion  of  a  date  may 
tend  to  the  discovery  of  fraud,  and  consequently  ought  not 
to  be  omitted.  It  is  usual,  although  not  essentially  neces- 
sary, to  specify  the  sum  insured :  and  the  mode  of  doing 
this  iSy  by  writing  the  sum  in  words,  and  not  in  figures,  in 
order  to  prevent  any  alteration  being  made. 


8.  The  Stamp. 

The  policy  must  be  duly  stamped,  at  the  time  when  it  ia 
effected,  for  it  cannot  be  legally  stamped  afterwards^. 

The  amount  of  the  present  stamp  duties  (L820)  on  marine 
insurances,  is  fixed  by  stat.  55  G.  3.  c.  184.  Sch.  Part  L  and 
is  as  follows ; 

I.  Policies  upon  ship,  goods,  or  any  other  interest,  (which 
taay  be  legally  insured)  for  any  voyage  from  any  port  or 
place  in  Great  Britain  and  Ireland,  o'r  Guernsey,  Jersey,  Al- 
derney,  or  Sark,  or  the  Isle  of  Man,  to  any  other  port  or 
place  in  Great  Britain,  &c. 

£•    $.    d. 

Where  the  premium  or  consideration  shall  not 
exceed  the  rate  of  90s.  per  centum  on  the  sum 
insured,  if  the  whole  sum  insured  shall  iMi^€t^ 
ceed  100/.  .  .  .  •  ll*    V   S 

And  if  the  whole  sum  insmet  ahtC cjmjbjbI  J&SL 
then  for  every  100/.  a«dk  aboforsoy  firaetiOTUil^ 
part  of  100/.  .  -  .  -  0    1     3 

«  PerLotdEUenboroiigfay  CJ.^kMi    z  Biuab.a41. 

V.  R.  E.  An.  Gomjs  2  Camp.  N.  P.    y  Roderic  ▼.  Hcnril,  3  Cwnp.  N.  P.  C 
^W».    See«lM»MstimingT.Newn.        103. 
ham,  ib.  6M.  n.    And  AndffKm  t. 
^      allis,  2  M.  &  S.  140. 
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And  where  the  premium  or  consideration  sfiall    £.   s*    d. 
exceed  the  rate  of  9lds.  per  cent,  on  the  sum 
insured,  if  the  whole  sum  insured  shall  not' 
exceed  100/.  -  -  -  -  0    2    6 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  .  -  -  -  0     «    8 

But  if  the  separate  interests  of  two  or  more  dis- 
.tinct  persons  shall  be  insured  by  one  policy, 
then  the  said  duty  of  \s.  3d.  or  2s.  6d.  shall  be 
charged  thereon,  in  respect  of  each  and  every 
fractional  part  of  100/.  as  well  as  in  respect  of 
every  full  sum  of  100/.  thereby  insurea  upon 
any  separate  interest. 

II.  Policies  upon  ship,  goods,  or  other  property  on  board 
or  upon  freight,  or  other  interest  (which  may  lawfully  be  in- 
aured)  for  any  other  voyage  than  is  before  specified,  or  for  any 
certain  term  or  period  of  time,  not  exceding  twelve  calendar 
months  : 

£.    s.    d. 
Where  the  premium  or  consideration  shall  not 
exceed  the  rate  of  SOj.  per  cent,  on  the  sum 
insured,  if  the  whole  sum  insured  shall  not 
exceed  100/.  -  -  -  -  0    9    6 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  -  -  -  -  Of 

And  where  the  premium  or  consideration  shall 
exceed  the  rate  of  $0j.  per  cent,  on  the  sum  in- 
sured. 

If  the  whole  sum  insured  shall  not  exceed  100/.      0    6    0 

And  if  the  whole  sum  insured  shall  exceed  100/. 
then  for  every  100/.  and  also  for  any  fractional 
part  of  100/.  -  -  -  -  0    6    0 

jBut  if  the  separate  interests  of  two  or  more  dis- 
tinct persons  shall  be  insured  by  one  policy, 
then  the  said  duty  of  2s.  6d.  or  5s.  shall  be 
charged  tbereou,  in  respect  of  each  and  every 
fractional  part  of  100/.  as  well  as  in  respect  of 
every  full  sum  of  100/.  thereby  insurea  upon 
any  separate  interest. 

III.  Policy  of  insurance,  or  other  instrument  whereby  any 
jDSurance^  commonly  ceAl^hmutual insurance,  shall  be  made, 
without  any  premium  or  pecuniary  consideration,  from  any 
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loss  thai:  might  happen  to  any  vessel  or  merchandize^  on 
IxMird  of  any  vessel,  or  freight,  or  other  interest  relating  to 
any  vessel,  which  may  lawfully  be  insured ; 

Upon  any  voyage  from  any  port  or  place  in  the     £   4.    d. 
United  Kingdom  of  Great  Britain  and  Ireland, 
the  islands  of  Guernsey,  Jersey,  Alderney,  or 
Sark,  or  the  Isle  of  Man,  to  any  other  port  or 

Klace  in  the  said  kingdom  or  islands,  or  Isle  of 
Ian ; '  for  every  sum   of  100/.  and  also  for 
each  and  every  fractional  part  of  100/.  0    ^     © 

Upon  any  other  voyage,  or  for  any  certain  term 
or  period  of  time,  not  exceeding  twelve  calen- 
dar months;  for  every  sum  of  100/.  and  also 
for  each  and  every  fractional  part  of  100/*  0    b    0 

A  policy  of  insurance  was  subscribed  by  theulefendaBton 
the  5th  of  February,  I800\and  duly  stamped,  purporting  to 
be  a  policy  **  on  goods  and  specie  on  board  of  ship  or  ships 
sailing  between  the  1st  of  October,  1799,  and  the  1st  of 
June,  1800,  being  the  property  which  should  first  sail  to  a 
certain  amount,  and  upon  the  vessels  carrying  the  goods*'* 
After  the  1st  of  June,  1800,  but  before  any  notice  of  the  de- 
termination of  the  risk  (12)  had  been  received,  a  memoran- 
dum was  written  on  the  policy,  and  subscribed  by  the  de- 
fendant, whereby  it  was  agreed  to  extend  the  time  of  sail- 
ing to  the  1st  of  August,  1800.  It  was.  holden,  that  al- 
though by  this  memorandum  the  time  of  sailing  wasextended, 
yet  the  object  of  the  insurance  continued  the  same,  and  con- 
sequently the  memorandum  falling  within  the  proviso  con- 
tained in  the  ISth  section  of  tl>e  stat  35  G.  3.  c.  03.  (IS)  did 
not  require  a  stamp. 

X  Keosington  v.  ligXm,  in  etroi^  8  Eas^  373. 


t^^mmtittmamtm 


(12)  D]^  these  words,  **  deterrainatloD  of  the  risk,"  is  to  be  un- 
derstood either  the  loss  or  safe  arrival  of  the  thins  insured,  or  the 
final  end  and  codcIusIod  of  the  voyage.  Per  Ld.  Ellenborough, 
C.  J.  delivering  judgment  of  court  in  Kensington  v.  Inglis, 
aEast,  291* 

(13)  The  Stat.  35  Geo.  3.  c  63.  s.  13.  provides,  <'that  the  act 
shall  not  extend  to  prohibit  the  makins  any  alteration  which  may 
lawfully  be  made  in  the  terms  or  conditions  of  any  policy  tif  insu- 
rance, duly  stamped,  after  the  same  shall  have  been  underwritten* 
or  to  require  any  additional  staoifi  duty  by  reason  of  suck  alteration, 
M  that  suck  miifralion  be  mads  hrfott  motice  qf  t^  dsisrmkuiimm  qf 
ike  risk  or^inaUff  insursd,  kc.  tutdso  iksU  ikt  4k99t§  imur^d  wktUi 
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Rnle  of  Cons^^uctwn,'^The  tame  rul€  of  comtriictkm^ 
vrhich  applied  to  alt  other  inttruments,  applies  equally  to  a 


Temam  the  property  of  the  same  pergons  ;  and  90  that  suck  akeraiion 
shaUnotpfotong  the  term  insured  beyond  the  period  allowed  hy  this 
Taet;  and  so  that  no  additianai  or  further  ^um  shall  he  insured  hy 
means  of  such  aiteraiion.'*    Tbe  words  **  the  ihmg  ioMired  tbaU 
remain  the  properly*'*  &c«  apply  to  one  ideotical  and  continued  tubr 
jeot  matter  «//  along  remaining  the  property  of  the  aaoae  proprietoi^ 
and  will  not  coiapreheod  a  case  where  the  thing  last  insured  ts  not 
Quly  in  fact«  but  in  name  and  kind*  as  a  specific  object  of  insurance^ 
essentially  different  from  the  tbins  first  insured,  and  which  b^ina 
also  to  have  an  existence  at  a  mu«^  later  period  than  the  other,  and 
when  the  thing  first  insured  scarcely,  or  in  a  small  degree  only, 
remains  or  contmues  to  exist  at  all.     Hence,  where  the  ori^nal  po- 
licy was  **  on  ship  and  outfiC*  at  and  from  London  to  the  Soafh 
Seas,  during  the  ship's  stay  and  filing  tfiere,  and  at  and  thenoe  ta 
Great  BritailB,  %ac. ;  and  after  the  ship  had  sailed  an  the  voyage  in- 
sured, by  coBseot  of  the  undeiwrilevs,  the  policy  was  aherad,  and 
deelared  to  be  an  ^bcsbip  and  goods^  insUad  'Of  ship  and  outfU.   It 
was  holden,  tbait  as  the4>Qtfit  for  aoob  a  voyage  as.  was  descnbed  ia 
the  p<dicy  •differed  oiaterjally  from  what  was  comprehended  under 
the  term  goods,  the  policy  in  its  altered  state  required  an  additional 
atanp  within  the  meaning  of  the  preceding  section.    Hill  v.  Pat- 
ten, 8  East,  373.  cited  in  Bathe  v.  Taylor,  15  East,  415.     It  was 
holden  afterwards,  that  the  assured  could  not  recover  upon  the  policy 
in  its  original  state,  as  an  assurance  on  "  ship  and  outfit,*'  by  reason 
of  the  alteration  apparent  on  the  face  of  the  instrument,  such  altera- 
tion having  been  made  by  the  pmtiB^  interested.     French  v.  Patten, 
9  East,  351.     But  where  a  broker  instructed  to  effect  a  policy  on 
goods,  effected  4t  on  ship  :  the  mistake  was  afterwards  rectified  by 
the  tmderwriter  subscrioing  a  memorandum  in  the  margin :  held 
that  no  new  stasip  wiasneoessary.    Sa^^tell  T^  Ijaisdou,  5  Taunt. 
359.    So  where  a  mistake  was  made  by  an  agent  in  declaring  the 
interest  in  the  marein  of  the  policy  to  be  on  a  ship  by  a  wrong 
name,  it  was  holden  tnat  it  might  be  rectified  by  inserting  the  true 
name,  without  a  fresh  stamp.  Kobinson  v.  Touray,  1  M.  &  5.  217* 
A  policy  was  effected  at  fonr  guineas  per  cent,  on  hemp  marked 
B.  and  valued,  with  certain  returns  At  premium,  upon  arrival  at 
certain  ports,  and  'warranted  to  sail  before  the  90th  of  Augast, 
which  was  a  summer  risk  and  premium*     By  a  memorandum  in- 
doiaad,  the  uDderwvitar^  ior  fonr  guiaaas  additional  and  the  feturn 
of  five  shillings  less  foraArrival,- absolved  the  assured  from  the 
warranty  of  sailing  before  the  20th  August,  so  making  it  a  winter 
risk,  and  withdrew  the  mark  of  the  hemp.     Held*  that  these  al« 
terations  might  be  made  by  stat.  35  G.  a.  c.  63.  s.  13.,  without  any 
new  fttanfp. 

*     ^  jtfaMMI  9..  Jsd|pM%  4  9not  160. 
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policy  of  auurance*,  viz.  that  it  is  to  be coDstrued  according  to 
Its  sense  and  meanings  as  collected  in  the  first  place  from  the 
terms  used  in  it,  which  terms  are  to  be  understood  in  their 
plain,  ordinary,  and  popularsense,  unless  they  have  generally, 
m  respect  to  the  subject  matter,  as  by  the  known  usage  of 
trade  or  the  like,  acquired  a  peculiar  sense  distinct  from  the 
popular  sense  of  the  same  words,  or  unless  the  context  evi- 
dently points  out  that  they  must,  in  the  particular  instance^ 
and  in  order  to  effect  the  immediate  intention  of  the  parties 
to  that  contract,  be  understood  in  some  other  special  and 
peculiar  sense.    The  only  difference  between  policies  of  as* 
surance  and  other  instruments  in  this  respect,  is,  that  the 
greater  part  of  the  printed  language  of  them  being  invariable 
and  uniform,  has  acquired,  from  use  and  practice,  a  known 
and  definite  meaning,  and  that  the  words  superadded  io 
writing,  subject  indeed  always  to  be  goveruea  in  point  of 
construction  by  the  language  nnd  terms  with  which  they  are 
accompanied,  are  entitled  nevertheless,  if  there  should  be  any 
reasonable  doubt  upon  the  sense  and  meaning  of  th^  whole, 
to  have  a  greater  effect  attributed  to  them  than  to  the  printed 
words,  inasmuch  as  the  written  words  are  the  immediate  lan- 
guage and  terms  selected  by  the  parties  for  the  expression  of 
their  roeanine,  and  the  printed  words  are  a  general  formula 
adapted  equally  to  their  case,  and  that  of  all  other  contract- 
ing parties  upon  similar  occasions  and  subjects. 


II L  What  Perions  may  he  imwed — Who  may  he 
Imurer9 — What  may  he  mmred. 

What  Persons  may  be  insured. 

In  this  country  all  persons,  whether  British  subjects  or 
aliens,  may,  in  general,  be  insured.  But  an  action  cannot  be 
maintained  on  a  policy  at  the  suit  or  on  the  behalf  (14)  of  an 

a  I^idEUs&barougfayC.J.deUvcringrtfaejadgmMitof  thecourt  in  BobfCtK»T. 

F^eiicb,4EaBt,ia6. 


-    {^J*J  ^^*  where  a  ship  belonging  to  an  alien  enemy  is  protected 

^«  .  .  '°IJ'*  licence,  an  insurance  may  be  effected  on  suelk  ship  by 

m  ontifhsabject,  as  trustet  on  the  behalf  of  the  ship-owner^  and 
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alien  enemy  during  war,  although  the  property  insured  be  of 
British  manufacture,  and  exported  from  this  country^  (15). 
A  neutral,  howeirer,  although  domiciled  and  carrying  on 
trade  in  an  enemy's  country,  in  partnership  with  an  alien 
enemy,  may  insure  his  interest  in  the  joint  property,  and  on 
coming  into  this  country  may  sue  for  the  recovery  of  a  losa 
arising  frpm  one  of  the  perils  insured  against^. 

Who  may  be  Insurers. 

At  the  common  law,  any  person  in  his  individual  and  se- 
parate capacity,  or  any  number  of  persons  forming  a  society 
or  partnership,  might  have  been  insurers;  but  it  having  been 
found  by  experience  that  particular  underwriters,  after  hav- 
ing received  large  premiums  for  the  insurance  of  ships,  &c.  at 
sea,  became  bankrupts,  or  otherwise  failed  in  answering  or 
complying  with  thetermsoftheir  policies  of  assurance,  to  the 
ruin  01  many  merchants,  and  to  the  discoursgement  of  ad- 
▼enturiers  at  sea,  and  to  the  great  diminution  of  the  trade  and 
public  revenues  of  the  kingrtom,  it  was  deemed  advisable  to 
establish  two  distinct  corporations,  with  competent  fundsfor 
assurance  of  ships,  goods,  or  merchandizes  at  sea,  or  going  to 
— ,  on  the  supposition  that  merchants  would  think  it  much 


b  Bnadon  v.  Neibitt,  6  T.  R.  23.    Bris-        Flindt  ▼.  Waten,  IS.Ewt,  260.  and 
tow  T.  ToweiBi  6  T.  R  35.    See  ako        post. 

c  Rotch  V.  Edie,  6  T.  R*  413. 


an  action  on  the  policy  may  be  maintained  at  the  suit  of  the  trustee 
even  in  time  of  war,  because  the  public  policy  of  the  country  is  not 
cootravened  by  sustaining  and  giving;  effect  to  such  trust ;  and  al- 
thottj^h  the  king's  licence  cannot,  in  point  of  law,  have  the  effect  of 
removing  the  pefM>nal  disability  of  the  ship-owner,  (l)eing  an  alien 
enemy)  m  respect  of  suit,  so  as  to  enable  him  to  sue  in  his  own 
name,  yet  it  purges  the  trust  in  respect  to  him  of  all  the  injurious 
qualities  in  regard  to  the  public  interest.  Kensington  v.  In^lis» 
8  East,  273.  recognised  in  Flindt  v.  Waters,  15  East,  366. 

(15)  An  English  subject  who  lives  and  carries  on  trade  under 
the  protection  and  for  the  benefit  of  an  hostile  state,  and  who  is  so 
ikr  a  merchant  settled  in  the  state  that  his  goods  would  be  liable 
to  confiscation  in  a  court  of  prize,  is  not  to  be  considered  as  entitled 
to  sue  as  an  English  subject  in  an  English  court  of  justice.  Re* 
siding  under  the  allegiance  and  protection  of  an  hostile  Htate,  he 
ma^  be  considered,  to  all  civil  purposes,  as  much  an  alien  enemy 
as  if  he  were  boru  there.  But  if  he  reside  in  a  neutral  country, 
he  is  entitled  to  all  the  privileges  of  a  neutral  country.  See 
M«Connell  v.  Hector*  3  Bos.  and  Pul.  113.  and  Willison  v.  Patte- 
aon,  7  Taunt.  449. 
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■ifer  to  depend  on  tbe  atsuFanoeBor  either  of  llieie  oorport^ 
tioos,  than  oii  those  of  private  or  particular  persons;  at  tbe 
aame  time  leaving  to  tbe  merchants  their  option  to  assure 
with  private  underwriters,  if  they  should  prefer  it*  To  .carry 
tbis  design  into  effect,  the  stat  0  6. 1.  c.  18.  (A.  D.  1719,) 
authorized  the  king  to  grant  charters  to  two  distinct  com- 
panies for  assurance  of  ships,  goods,  and  merchandises  at  sea, 
or  going  to  sea,  and  for  lending  money  on  bottomry. 

In  pursuance  of  the  powers  given  by  this  statute,  the 
Royal  Exchange  Assurance  and  the  London  Assurance 
Companies  were  established  by  charters,  bearing  date  the 
«dday  of  June,  1720. 

By  the  12th  section  of  the  before-mentioned  statute,  in 
orderto  prevent  any  competition  between  these  twocorpora- 
tions,  and  any  other  public  body,  it  is  enacted,  that  *'ail  cor- 
porations, societies,  and  partnersbip8(otbertban  the  said  two 
corporations)  shall  be  restrained  from  underwriting;  and  if 
any  corporation,  or  any  persons  acting  in  a  society  or  part* 
nership,  (other  tharr  the  two  corporations)  shall  presume  to 
underwrite  any  policy  upon  ships,  g(wds,  or  merchandize,  at 
sea,  or  going  to  sea,  every  such  policy  shall  be  ipso  facto  void 
(IS],  and  the  sums  uuderwritten  shall  be  forfeited;  and  bonda 
or  other  securities,  for  monev  Jent  by  way  of  bottomry  by 
any  corporation  or  society,  other  than  tbe  two  corporations, 
shall  be  ipso  facto  void,  and  such  agreements  adjudged  to 
be  usurious,  and  the  offenders  shall  suffer  as  in  cases  of 
uaury."  • 

It  is  to  be  observed,  that  the  object  of  the  preceding  sec* 
tion  is  merely  to  avoid  marine  insurances  entered  into  by 
corporations  or  societies,  and  partnerships,  other  than  tfaitt 
two*  privileged  corporations:  and  in  order  to  prevent  any 
misconception  on  thia  point,  it  is  expressly  declared,  at  tbe 
close  of  the  saction,  that  any  private  persons-may  underwrite, 
ice  aa  fully  and  benefKially  as  before  tbis  statute,  provided 
(hey  **  do  not  underwrite  upon  the  account  or  risk  of  a  cor- 
poration, or  persons  acting  in  a  society  or  partnership.** 

For  the  cases  which  have  been  decided  on  the  preceding 

(l6)  It  appears  to  have  been  the  opioion  of  two  eminent  judges^* 
that  where  a  single  name  appears  on  the  policy,  the  iaaurer'wiO  not 
be  allowed,  if ""  a  loss  happens,  to  defeat  a  6omt  ^^  insurance,  by 
alleging  to  an  innocent  person,  that  there  was  a  secret  partnership 
between  himself  and  another. 

•  Wme,  C-  y  in  Mltehfll  ▼.  CMikfruni^  %mA  Kiaywu  G.  J.  io  autthraa  r 
Graavet  mid  Booth  r.  Hodgwn. 
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section,  viz. Booth  v.  Hodgson,  Mitchell  ▼.  Cockbume,  Au- 
bert  V.  IVfa^,  and  Sullivan  v.  Grea-ves,  see  ante,  p.  64,  6. 

What  may  be  insured. 

The  subjects  of  xnarine  insurance  are,  ships^  goods,  mer-' 
<?haDdize,  freigbt^  bottomry,  and  respondentia  interest;  a. 
special  interest  in  goods,  as  the  lien  of  a  factor^;  money 
expended  by  the  captain  for  the  use  of  an  East  India  ship'; 
the  captain's  commission  and  privileges  in  an  African  trade 
ships ;  (17)  the  pror>ts  expected  to  arise  from  a  cargo,  as  from 
a  cargo  of  molasses^,  or  from  a  cargo  employed  in  the  trade 
on  the  coast  of  Africa^.  With  respect  to  an  insurance  on 
freight,  it  is  to  be  observed,  Ist,  that  freight  ought  to  be 
insured  eo  nomine  as  freight,  and  that  it  will  not  be  covered 
by  an  insurance  on  goods^;  and,  $dly,  unless  an  inchoate 
right  to  the  freight  has  commenced,  the  assured  will  not  be 
entitled  to  recover. 

In  an  action  upon  a  policy  of  insurance  upon  ship  and 
freight',  it  appeared  that  the  ship  had  been  destroyed  by  a 
tempest,  berore  the  goods  which  were  ready  to  be  shipped, 
were  actually  on  boawl.  Lee,  C.  J,  was  of  opinion,  that  the 
plaintiff  was  not  entitled  to  recover  for  freight,  as  the  goods 

d  Muntgomez/  y.  Eggingtoxi,  3T.  R.  h  Grant  v.  Parkinson,  Puk,  402.(18) 

3dS.  i  Barclay  v.  Courinf ,  2  Bast,  544.  S«e 

e  Faik,  14.  alio  Hodi^son  ▼.  Glover,  6  East,  316. 

f  6i€f ory  V.  ChrisUe,  Park,  14.  k  Baillie  v.  MoudigUani,  Park,  90. 

g  Ring  V.  Glovei,  2  Bos.  &  Pul.  N.  R.  1  Tonge  y^  Watts,  Str.  1251. 
206. 


(17)  The  policy  of  the  law  considers  the  insurance  of  seamen's 
wages,  or  of  any  thing;  to  be  received. at  the  end  of  the  voyage  in 
lieu  of  wages,  as  illegal.*  The  law  of  England,  following  the 
marine  law,  does  not  allow  the  mariners  any  wages,  unless  the  ship 
earn  freight.  This  law  would  be  completely  eratled,  if  the  marinera 
could  insum  their  wages;  b«t  there  is  not  aay  such  rule  as  to  the 
captain.  An  insurance,  however,  on  money. lent  to  the  captain, 
payable  omt  of  the  freight,  is  illegal.f 

(18)  An  insurance  may  he  effected  on  projiis  generally  withool 
more  description^,  and  engrafted  upon  a  policy  on  ship  and  goods 
in  the  common  printed  form  for  a  certain  voyage;  with  a  return  of 
pseaism  for  short  interest:  the  assured  proving  aa interest  in  the 

OttCgO. 

•^^ee  Webster  ▼.  De  Tastet,  7  T.  R  167. 

JWiboa^.  lU£z.  Ass.  Com.2  Camp.  N. P.  C.624y 
Byw  T.  GloTsr,  16  East,  XISl  3  Casiipb.  27  6. 
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not  haviDg  been  actually  oq  board,  the  plaintiff's  ri||;ht  to 
freight  bad  not  commenced*  But  where  the  right  to  freight 
baB  commenced,  as  if  part  of  the  goods  are  on  board,  and  the 
rest  ready  to  be  shipped,  the  plaintiff  will  be  entitled  to  reco- 
ver on  an  insurance  on  freight".  So,  where  a  ship  was  char- 
tered for  a  voyage  from  London  to  Teneriffe,  where  she 
was  to  take  wine  on  board,  and  to  carry  it  to  the  West  Indies^ 
and  it  was  covenanted  that  the  owner  was  to  receive  for  the 
freight  for  the  said  voyage  so  much  per  pipe,  and  the  vessel 
set  sail,  but  was  captured  before  she  arrived  at  Teneriffe"; 
it  was  bolden,  that,  as  in  this  case  the  inchoate  right  to 
freight  commenced  from  the  inception  of  the  voyage,  that 
is,  the  instant  the  ship  sailed  from  London,  the  plaintiff  was 
entitled  to  recover  on  a  policy  on  freight.  N.  In  this  case 
the  policy  was  a  valued  policy  on  freight  **  at  and  from  Lou' 
don  to  leneriffe,  and  at. and  from  thence  to  the  West 
Indies/* 

So  where  an  insurance  was  made  by  ship-owners  on  freight 
of  a  certain  ship''  *'atand  from  Dominica,**  &c.  to  London, 
and  it  appeared  that  the  ship  had  been  chartered  for  a  voyage 
from  London  to  Dominica^  and  back  to  London^  the  charterers 
agreeing  to  pay  a  certain  part  of  the  freight  which  the  ship 
should  make  outwards,  and  also  to  procure  for  the  ship  at 
Dominica  a  full  cargo  at  the  current  freight  for  London  :  the 
ship,  having  arrived  at  Dominica  and  delivered  her  outward- 
bound  cargo,  was  captured  while  she  lay  at  Dominica,  before 
any  part  of  the  homeward  cargo,  which  was  ready  to  be 
loaded,  could  be  put  on  board.  Au  endeavour  was  made  to 
distinguish  this  case  from  the  precedingcase  of  Thompson  v. 
Taylor,  on  the  ground,  that  there  the  insurance  was  on  a 
valued  policy  upon  freight  on  a  chartered  ship  at  and  from 
London  to  Teneriffe^  and  at  and  from  thence  to  the  West 
Indies ;  and  which,  as  it  was  said,  turned  on  the  entirety  of 
the  voyage  insured,  the  freight  being  covenanted  to  be  |iaid 
for  the  said  voyage,  according  to  a  stipulated  rate  per  pipe 
for  500  pipes  of  wine;  whereas,  this  was  an  open  policy,  and 
the  freight  was  to  be  estimated  according  to  the  quantity  of 
goods  on  board,  of  which  there  never  were  any,  and  therefore 
no  inception  of  the  freight,  and  consequently  not  of  the  in- 
surance upon  it :  and  this,  it  was  argued,  was  the  same  as  if 
the  ship  had  sailed  from  Dominica  without  any  goods  on 
board  ;  but  the  objection  was  overruled.  Lord  Ellenborough 
C.  J.  observing,  that  it  was  clear  that  the  underwriter  was 
liable,  upon  the  authority  of  Thompson  v.  Taylor,  the  voyage 

m  MontgoDMiy  r.  Eggington,  3  T.  R.    n  Thompson  v.  l^ylur,  6  T.  R.47S. 
'<St-  o  HoracuUeY.  Suart,  7  £a«t,  40Q. 
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having  commenoed  in  which  the  freight  was  to  be  earned 
according  to  the  terms  of  the  charter*pa)rty,  which  made  it 
one  entire  contract,  and  which  voyage  was  insured  by  the 
policy ;  that  in  Thompson  v.  Taylor,  the  loss  happened  be* 
fore  the  ship  arrived  at  Teneriflfe,  where  she  was  going  to 
fetch  her  freight,  and  yet  the  underwriter  was  holden  to  be 
liable. 

Freight  may  be  insured  for  part  of  an  entire  voyage^ ;  and 
if  the  snip  be  on'  the  voyage  insured  when  the  loss  happen, 
the  assured  will  be  entitled  to  recover  although  the  ulti- 
mate destination  of  the  ship  was  not  disclosed  to  the  under- 
writer. 

A  policy  on  freight^  at  and  from  the  ship^s  port  of  load- 
ing at  J.  to  lier  port  of  discharge  with  leave  to  call  at  inter- 
mediate ports,  beginning  the  adventure  on  the  goods  from 
the  loading,  m  aforesaid,  with  leaoe  to  discharge^  exchangt, 
and  take  on  board,  goods  at  any  port  she  may  coil  at,  with- 
out being  deemed  a  deviation,  covers  the  freight  of  goods 
loaded  at  an  intermediate  port,  and  therefore  where  the  ship 
having  sailed  with  a  cargo  loaded  at  J.  was,  during  the  voy- 
age, cast  on  shore  at  an  intermediate  port,  and  lost  a  part  of 
her  cargo,  and  took  on  board  other  goods  at  that  port  to 
complete  her  cargo,  and  arrived  at  her  port  of  discharge, 
and  earned  freight;  it  was  bolden%  that  the  assured,  who 
had  abandoned  to  the  underwriter  upon  intelligence  of  the 
loss,  and  had  adjusted  with  him  as  tor  a  total  loss,  was  lia* 
hie  to  the  underwriter  for  the  freight  of  that  part  of  the 
cargo  loaded  at  the  intermediate  port,  after  deducting  the 
expenses  attendant  upon  procuring  the  said  freight 


IV.  0/ Losses, 

1.  By  Perils  of  the  Sea. 

2.  By  Capture. 

3.  By  Arrests,  S^c. 

4.  By  Barratry. 
6.  By  Fire. 

0.  By  other  Losses. 

1.  By  Perils  of  the  Sea. — ^Losses  by  perils  of  the  sea  are 
understood  to  mean  only  such  as  proceed  from  mere  sea 


p  Taylor  t.  IVilfon,  15  Eatt,  324. 
Yoh,  II. 


^q  Barclay  v.  StirliDr»  5  Maule  &  Sel- 
wyn,  S. 
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damage' ;  that  is^  auch  as  arise  froiastresaof  weather,  ^i^^r 
and  iK^rtB^  from  lightning  and  tempests^  from,  strikjng. 
against  rocks,  from  sands,  &c. 

I  • 

A  los?  occasioned  by  another  slfjp.runn|ng  dpyicn  the  abipj 
ipyurqd,  tbroMgh  grQ8^/ii<^gligei)qe,  is  a^  lc^9«  by  pexUa.of 

the  sea?. 

• «     I   .    " 

If  there  has  not  been  any  intelligence  received  of  a  ship 
\^ithin,a  reasonable  t^me  after  she  haa.sftiledS  it. will  be 
presumed,  that  sKe  foiindereii  at  seii,  and  tj^e  a^^ured  may 
rAaintain  an  action  against,  the  underwriter,  statipg  the. 
lossi  to  have  happened  by  the  vessel  sinking  at  seaV  What 
shall  be  deemed  a  reasonable  time,  must  depend  on.  the. 
distance  and  length  of  the  voys^e^  &c. 

Eyidepce  of  the  vessel  having  sailed  on  \\^t  intended: 
voyage  6b  such  a  day»  and  not  having  been  heard; of  since, 
is  the  be^t  evidence  of  which  thcf  nature  qf  such  a.  case, 
admits,  and  consequently,  lyill  be  sufl^ient  to  supporjt  the, 
action.  It  is  not  necessary  tp  call  witnesses  from  the  vesaelV 
ppft  of  destination ;  it  is  sufilcient  to  prove  .thfit  she.w«i8.not 
hear4  of  iQ  this  country  after  she  sajjed,     B^t.  itmnst  be 
s^ewr^  that  whpn  the  slilp  left  the'  port.of  outdt^  sh/e  was 
bpimdon  the  voyage  insured^    Fpr  this  purpose,  tjie  cont^y 
ftond*  mentioning,  the  port  of  destination  ia.the  coinniOQ 
fc^rnq^  or  a^licehce*,  is.  primi  facie  evidenced 

Under  a  count  for.  a  loss  by  perils  oftbe6ea^  evidence 
that  the  s()ip  was  destroyed  by  a  species  of  womis,  which 
inf(99t  the  rivers  of  Africa,  was  holden  not  to  support  the 
d^dftration*  If  a  ship  hove  down  ona  beacb  within  the  tide- 
way to  repair,  be  thereby  bilged  and  damaged^  it  is  nota 
loss  occasioiied  by  the  perils  of  the  seasS 

A  transport  in  the  service  of  government,  was  insured 
for  twelve  months,  during  which  she  was  ordered  into  a  dry 
harbour,  the  bed  of  which  was  uneven,  a^d  op  the  tide 
having  left  her,  she  received  damage  by  taking  the  ground ; 
it  was  holden',  that  this  wa^  ajos^by  a  ppril  of  the  sea. 

An  averment  of  loss  by  periUof  thf  seas^  is  not  supported 


r  Ma»h.4l6.  y  Cohen  t.  Hinckley,  2  Camp.  N.P. 

s  Smith  V.  Scott,  4  Taunt  126.  C.  6U 

t  Park,  105.  z  Tb.B.  C. 

tt  Green  v.  Brown,  Sir.  1169.  See  also  aManhaU  v.  PMker,,3  Qonp.  N.  P. 

N^rwhyT.Rwrf,  Sittingi  after  AT.  T.        C.70:  '  ' 

JZ^'^SW  J^'  Mapsfield,   C.  J.  b  Rahl^v.  Pajr,  London  SiHiw.ate. 

™*>J^o.  H.  T.  1796.  Park,  105. 

X  Twemlowv.  0|win,  2, Camp.  N,,  P.  c  Thompwm  v.WWtoore.3  Taiint,22l- 

C-*.       '  '     ' /  ^  Fletcfey: tnylSfS B?k hM. 


fagr pucnP  tbilt'  the  veMel  wwMitik  if^consequisace  ofb^jf 
fived  opoQ  by  another  vessel  under  a  mictakcf . 

It  iff  the  province  of  the  jary  to  determine,  whether  ttte 
c^aiiBe  of  the  ]o8s1)e  a  peril'  of  the  sea  or  not^ 

In  cases'  of  insurances  upon  goods,  where,  by  the  terms  of 
the  policy,  the  underwriter  is  to  continue  liable  until  the 
^bods  are  safdy^  landed^  if  one  of  the  public  lighters,  en» 
tcfrtfd' a t  Watermatf s  Hall,,  be  employed  for  the  pYirpose  ofj 
ltmdin]^the  goodff,  and  the  goods  sustain  a  damage  on  board 
9uch  lighter,  without  any  negligence  on  the  part  of  the 
Kghtiernyan,  the  underwriter  will  be  responsible  for  thnfe  loss^t, 
Itat  if  the  owner  of  the  goods  chooses  to  employ  his  own' 
flrWWte  lighter  to  land  them*;  or  if  after  the  goods  are  put 
Off  board  a  public  lighter,  the  owner  takes  them  into  his 
own  custody  and  possession,  and  discharges  the  lighterman^', 
the  undferwriterio  such  cases* will  not  te* liable. 

%  Lots  b^  Capture. 

Capiure  i»  the  tricing,  the  ship  or  goods.'  by  an  enemyr  of 
^  country  to  which  the  ship  and  goods  beloogv  ^^n  in  9f 
state  of  public  war. 

To  constitute  a-  loss:  by-  capluie  witbtn*  die  Qieamng'of 
the  policy^,  it  is  not  necessary,  that  the  riiip  should  be^ 
condemned,  or  carried  into  any  port  or  fliset  of  thteenenyy: 

Ib  every  case  of  capture^,  tiie  insurer  is  answeratrle  to  the; 
estent  of  the'  sum  insured  for  the  loss  actually  sustained. 
Thn  may  be  either  toftri,  as  where  the  tbin]^  insured  is  not 
recovered  again ;  Grpartial,  as  where  the  ship  is  recliptured' 
orreatored  o^ofearfto/tdbnmefrt';  in  which  case'  the  insurer  ii^ 
bound  to  pay  the  salvage,  and  any  other  necessary  expense, 
whficfa'  may  have  been  incurred' by  the  party  for  the  recovery 
of  his  property. 

In- assrumptrit  updn  a  policy  of  insurance*,  interest  or  no 
interest^  against  enemies,^.  pirates,  takingi  at  sea.  He.  it  ap« 
peared;  that  the  ship  was  taken  by  a  Swedish  pirate,  and 
remained  in  his  possession  for  nine  days,  and  then  was  re* 
taken  by  an  English  man  of  war,  and,  after  the  suit  com* 

e»Cttllm>.  rtitto,  1  Sfail^.  N.P.  C    h  Bpanow  v,Cto»ilierB,  Stiu  1286*    ^ 

laS:  Idl  HOnbofoo^,  C.  j:  i  Stion^  v.  N4ttaiy»  1  Bos.  and  Pul.  K. 

f  BertKeaym;  C.  J.  Sn  Bullef^.  TIkBen  R.  19,                               * 

A)^  <U6.  kr  Fev  Ld.  MUalMdi  C  J.  U  GMtt'r, 
g.'Rucker  t.  London  Assnnafe  Con4|.  '     Witbon*  !^Bvr:  694^ 

UiMiXk  Sitann,  June^    1784,    per  I  Manh.439'    .                  .    ^    ,      . 

BMIh»,  j^  iftbvy  T.  Rdyal'EzAh.  Abi.  m  Depaiba  t.  Ludk>w,Com7i»^  Ri  SM 

BS 
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ibenced,  brought  into  Harwich :  it  was  holden,  that  the 
plaintiflf  was  entitled  to  recover;  for  though  the  ship  was 
retaken,  yet  the  plaintiff  had  received  a  damage  by  the  in* 
terruption  of  bis  voyage ;  and  the  question  was  not,  whether 
the  plaintiff  had  his  ship,  and  did  not  lose  his  property,  but 
what  damage  be  had  sustained. 

In  a  case  where  a  privateer  had  been  insured*,  interest  or 
•  no  interest,  free  from  average,  and  without  benefit  of  salvage, 
for  a  cruise  of  three  months,  and  during  that  time  she  was 
captured,  whereby  she  was  prevented  from  finishing  her 
cruise ;  it  was  holden,  that  the  assured  was  entitled  to  re- 
cover for  a  total  loss,  although  it  did  not  appear,  that  the 
ship  was  ever  carried  infra  preesidia  hostium,  and  although 
the  ship  was  retaken  before  the  expiration  of  thei  three 
months.  ' 

See  further  on.  this  subject.  Whitehead  v.  Bance,  Park,77. 
and  Dean  v.  Dicker,  Str.  1950. 

A  ship  warranted  neutrar  was  captured  as  an  enemy's 
ship,  and  the  owners,  after  an  interlocutory  decree  against 
them,  agreed  to' a  compromise^  this  being  done  bona  fide, 
it  was  holden,  that  the  insurer  was  liable  for  the  sum  paid 
by  the  insured  under  such  compromise. 

Formerly,  it  was  a  common  practice,  when  vessels  were 
captured  by  the  king's  enemies,  or  by  other  persons  com- 
mitting acts  of  hostility,  for  persons  to  agree  with  the  cap- 
tors for  ransom  of  the  vessels,  and  for  securing  the  stipulated 
ransom,  not  only  to  give  hostages,  but  also  to  bind  them- 
selves, or  the  owners,  for  the  payment  thereof  (19).  The 
law  of  nations  gave  a  sanction  to  this  practice ;  but  it  hav- 
ing been  found,  by  experience,  liable  to  great  abuse,  and 
there  being  reason  to  apprehend,  that  upon  the  whole  it 
operated  Qiore  to  the  disadvantage  than  the  benefit  of  his 
Maiesty^s  subjects,  it  was  enacted,  by  stat.  99  G.  3.  c.  95. s.  1. 
"  That  it  should  not  be  lawful  for  any  of  his  Majesty's 

n  PoDd  y.  Kingr,  1  WUs.  191.  o  Btrens  t.  Rueker,  1  Bl.  R.  313. 


(19)  When  this  agftement  was  reduced  into  writing,  the  in- 
■trnnient  containing  the  terms  of  it  was  denominated  a  ransom  bill.? 
See  the  form,  Doug.  641.  This  instrument  usually  provided  for 
the  safety  of  the  captured  vessel  during  the  remainder  of  her 
voyage,  and  actions  of  assumpsit  were  brought  uppn  these  bills, 
Set  the  form  of  declaration,  3  Burr.  1734.  but  in  Anthon  v. 
Fisher,  Doug.  648.  it  was  decided,  that  an  alien  enemy  .cannot, 
by  the  municipal  law  of  this  country,  sue  for  the  recovery  of  a 
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Bubj^cU  to  ransom,  or  enter  into  any  agreement  foi*  ran- 
Bomingy  any  vessel  belonging  (o  arty  of  his  Majesty's  sub- 
jectSy  or  any  goods  on  board  the  same,  which  should  be 
•  captured  by  the  subjects  of  any  state  at  war  with  bis  Ma- 
jesty, or  by  any  persons  committing  hostilities  against  his 
Majesty's  subjects."     By  s.  9.    *'  Agreements  entered  into, 
and  bills,  notes,  and  other  securities  given  by  any  persons 
for  ransom  of  sued  ship  or  vessel,  or  of  any  goods  on  board 
the  same,  are  declared  void/'     And  by  s.  ^  a  penalty  of 
600/.  is  given  to  the  informer  for  every  offence  against  this 
act.     This  statute  having  expired  with  the  termination  of 
hostilities  in  1783,  the  same  provisions  have  been  repeated 
verbatim  in  subsequent  prize  acts.     See  st  S3  6. 3.  c.  00. 
••  87, 38.  and  st.  43  G.  3.  c.  160.  s.  S4,  35. 

Although  by  the  terms  of  the  policy,  the  underwriters 
undertake  to  indemnify  the  assured  against  a// captures  and 
detentions  of  princes,  without  any  exception  in  respect  of 
the  acts  of  the  government  of  their  own  nation,  yet  has  the 
law  engrafted  an  exception  thereon  of  captures  made  by  the 
authority  of  the  government  of  the  country  to  which  the 
underwriters  belong.    Hence',  it  has  been  solemnly  deter* 
mined,  that  even  after  the  cessation  of  hostilities  between 
England  and  France^  a  Frenchman  was  not  entitled  to  reco- 
ver in  the  English  courts  upon  a  policy  of  insurance  ef- 
fected in  England  before  the  commencement  of  hostilities; 
for  a  policy,  containing  an  insurance  against  British  capture, 
eo  nomine^  would  be  illegal  and  void  upon  the  face  of  it,  as 
being  directly  and  obviously  repugnant  to  the  interest  of 
the  state,  having  an  immediate  tendency  to  render  ineffec- 
tuaU  to  the  extent  of  the  indemnity  created  thereby,  all 
offensive  operations  l^  sea  adopted  on  the  part  of  bis  Ma* 
jeaty  and  bis  subjects,  for  the  purpose  of  weakening  the 
strength  and  diminishing  the  resources  of  the  enemy.  And 
if  an  msurance  by  a  British  subject,  made  in  terms  agaiast 


p  Foftado  y.  Rodsen,  3  Bot.  sad  Pol*  397.  Xt lls«r  y.  Le  M ciurier,  4  JfiHt^.  ISt. 

Oambay.Lt  Metuier,  4  £ast,  396. 


right  claimed  to  be  acquired  hy  Um  in  actual  war.  .  Since  the  stat. 
«2  G.  3.  c.  83.  and  43  G.  3.  c.  ifio.  s.  34,  35.  the  law  relating^  to 
ransom  bills  is  become  a  mere  matter  of  curiosity.  The  r^er 
who  is  desirous  of  pursuing  the  subject,  is  referred  to  the  following 
cases :  Richard  v.  Bettenbam,  B.  R.  M.  6  G.  3.  3  Burr.  1734. 
1  Bl.  R.  563.  Comu  r.  Blackburne,  B.  R.  E.  91  G.  3.  Doug. 
640.  Anthon  v.  Fisher,  B.  R.  M.  «3  G.  3.  Exch.  Chamber. 
M,  95.  Q,  3.  Doug.  648.  n.  (1),  Yates  v.  Hall,  B.  R.M« 
t6  G.  3.  »  T.  JL  73. 


^         .         Insurance. 

British  capture,  would  be  yoidi  an  insurance  indirectly  pro- 
ducing the  aaxnc  effect^  by  the  application  afterwards  of  the 
^eperal  terms  of  the  insurance  to  the  particular  event /^ic*^ 
t)f  British  capture,  which  takes  place  afterwards,  must 
upon  principle  be  equally  illegal ;  and  no  peril,  th.e  subject 
of  insurance,  can  be  recovered  under  the  generality  of  ti>e 
terms***  capture,"  "detention  of  princes,"  or  the  like,  which 
pannot,  consistently  with'law,  b^  specifically  insured  agauiat 
^n  direct  and  express  terms. 

jU  ^  to  be  ohseriired^  ihat  ftlthMgb  in  cases  of  capture  tte 
fipderwritef  ia  r-espoosiUe  to  the  assared,  y(&t,  if  kffore  a  ite? 
mand  tbe  aiiip  be  recovered,  be  is  liable  for  tte  aaiou»t  odly 
pf  the  loss  sustained  at  tlie  tiine  of  tbe  demand ;  or  if  the 
ship  be  restored  after  nay meot  by  tbe  onderwiiter,  be  ahaU 
atapd  in  the  place  of  the  assuted. 

By  Stat  4.3  G.  &  c.  ISO.  a.  80.  (the  \mt  pf\m  act)  it  was 

l»actal,  *'  That  if  any  ship,  vessel,  or  boat,  takea  as  priaa, 

9T  f^xxy  good^  t^rein,  shall  appear  and  be  proved  in  a  com* 

Patent  court  of  admiralty  to  have  belonged  to  any  of  his  Ma* 

J^y'a  sul^ects  wbicb  were  before  taken  W  any  of  his  Ma* 

i^#ty's  enemies,  an4  at  any  time  afterwards  retaken  by  any 

of  bis  Majesty's  ships  of  war,  privateer,  or  other  vessel  or  boat 

lusd^  bis  m^est/a  protectioii,  auph  abip,  &c.  shall  be  ad* 

Judged  tp  be  restored  by  decree  of  tbe  said  court  of  admi* 

laity  to  the  former  owners  on  tbeir  paying  for,  and  in  lieu 

of^vage^  1.  If  retaken  by  any  of  bis  M^eaty's  ships,  or 

aire^  armed  ships,  one  e^^h  part  of  the  true  value  of  the 

ibip,  &€•    9.  If  retaken  by  any  privateer,  or  other  ship,  &c. 

QH^  iUBth  part  of  the  true  value,  kc.;  and,  3*  If^retftken  by  tbe 

joint  operation  of  one  or  more  of  his  M^esty's  ships,  and  one 

or  more  private  ships,  such  salvage  as  the  judge  of  tbe  High 

Court  of  Admiralty,    or  other  court    having  coffsizaoce 

theff^f, shall,  under  the  circumstanoea  of  tbeoase^  ueem  fits 

%«i#4f  the  vessel  retaken  appears  to  haiie  been,  after  tbe  tak* 

ing  by  his  Majesty's  enemies,  by  them  set  forth  as  a  vessel  of 

war,  m  which  case  it  shall  not  be  leatored  to  the  forroev 

owners,  but  shall  t  whether  retaken  by  hia  Majesty*8  ships  or 

br  a  priyateer)  be  a^judg^  lawful  prise  for  tbe  benefit  of 

the  captors." 

And  so  by  s.  ^  it  is  eqacted^  **  that  yeasels  or  goods  takep 
tor^  retaken,  and  restored  by  the  commander,  &c.  of  the 
privateer,  &c.  through  consent^  or  clandestinely,  or  by 
icpUusion  or  connivance  of  such  commander,  &c.  without 
hei^  bro^ghi  lo  adjudication,  shall  upon  proof  th^reqf  ii^  a. 
touct  of  admiralty,  be  adjudged  gpM  pri:^»  oa^  moi^y 
UMmof  to  the  kijig»  and  th^  otker  to  the  iliscovecar ;  pro* 


9 

INSURANCE.  92i 

*!  .     .        . 

Vld^iH,  that  fr  i'jftiip'be  retJaken  before  she  lias  been  carried 
iiiit}  an  enemy's  port,  it  'shall  be  lawful  for  her,  if  the  re- 
captors  consent  thereto,  to  prosecute  her  voyage,  and  it 
iih)atl  6dt  be  nedes'&^ry  for  the  recaptors  to  proceed  to  ad- 
jadidAttofi  tfll  tix  lAonttvs,  or  tifl  the  return  of  the  sbfp  t6 
the  poit  from  ^hfcb  'she  salted ;  and  the  roaster,  owners, 
or  tneir  agetal%  tniay,  with  the  conisein  of  the*  recaptors, 
tfntiy^r  tind  diliposie  of  their  cairgOAes  befote  adjudidati^V 
und  in  caise  tfl^  vessel  shall  not  return  .directly  to  the  port 
Whmce  she  sailed,  ot  the  recaptors  fthtil  have  had  no  oppor- 
lltfiritv  of  {yr6(56edi<ig  regularly  to  adjudication  Within  %\% 
months,  dki  aecotiAt  <yCthe  absence  of  the  vessel,  the  court 
of  ndtniralty  shall,  at  the  instance  of  the  recaptors,  decree 
the  restitutioti  to  thie  fofrmer  owners,  payii^g  salvage,  upon 
toch  ^Videtic^  ab  shall  appear  reasonabte ;  the  expense  o^ 
soch  .  pit)c^)&thg  hot  to  ^kceed  the  sum  of  fourteen 
poundB.*' 

Under  this  head  it  will  be  proper  to  consider  the  effect 
tnd  operatiOB  of  lan  eknhirgo  on  the  cokitfact  of  insurance. 

At)  embargo  is  an  k^^Ht  laid  ort  shipb  or  mercbanc^ize  by 
bublic  biithority,  ov  k  probibitiod  6f  state^  commonly  issued 
tb  |^)-6y^fat  foreign  shipb  from  putting  to  sea  in  time  of  war, 
km  i^oWetiities  aU6  to  bicclu(jle  theih  h-oni  entering  our 

» 
Where  a  neutral  insures'  in  this  country  a  ship'' a/  and 

from  a  jpbrt  in  d  foVeign  country  ;"  ieind  while  the  ship/re- 

iniins  tn  that  port,  an  eihbargo  is  Taid  on  by  \ht  foreign  state^ 

th6  ^sbnirbd  will,  ilT  the  embargo  continue,  be  entitled  to 

abandbh,  4nd  to  recover  fbr  a  total  loss ;  for  ducb  an  embargo 

ii  tViifiih  the  meaning  of  the  Wbrds  '*  arrests,  restraints,  arid 

d^ifainihbiitb  by  kings,  princes,  and  people." 

.What  would,  be  the  eJ9ect  of  an  ei^ibargo  laid  on  by  the 
government  pt  this  country  upon  a  ship  insured  here,  .has 
not  peen  solemnly  determined.  It  seems,  however,  that 
aVthougb  dne  British  subject  might  insure  another  British 
ftul^ect  against  the  consequences  of  an  embargo  laid  on  by 
the  British  government',  yet  an  insurance  for  the  benefit  of 
tf/oretgner  against  such  an  embargo  would  be  illegal. 

3.  Ia^ss  by  ArresU^  igc. 

« Among  other  perils,  ;whicb  the  a8surertr»in  ibt  ladguage 
of  the  policy,  are  contented  to  bear,  and  do  take  upon 

^  k.  4l;  Alvanley*!   ofHnion  ik  touUnf  ▼. 

^  RMtt  t.  tiVii  6  T.  t.  413.  Httb1>M,  3  Bos.  &  Fill.  ^. 

m  See  Manh.  437.  Green  v.  Yonag^  t  O^lniouof  t^  Judgei  UTouUng^^ 

hi.lSi»jm.  Wf.  Mk.  444.  and  U.  HubbanU 
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tbem  in  the  voyage,  are  *'  arrests  and  detainments  of  all 
kings,  princes  (90)»  and  people,  of  what  nation,  conditioDp 
or  quality  soever." 

The  word  people  means  the  ruling  or  supreme  power 
of  the  country,  whatever  it  may  be.  This  appears  clearly 
from  another  part  of  the  policy ;  fpr  where  the  underwritera 
insure  against  the  wrongful  acts  of  individuals,  they  describe 
them  by  the  names  of  pirates,  rogues,  thieves.  The  words 
therefore,  ''kings,  princes,  and  people/*  must  apply  to 
nations  in  their  collective  capacity.  Hence,  wheroa  party 
of  rioters  boarded  a  ship%  apd  having  taken  the  command^ 
stranded  her,  and  compelled  the  captain  to  sell  the  cargo, 
which  consisted  of  wheat,  at  their  own  price,  and  much 
below  its  real  value  ;  it  was  holden  that  the  plaintiff,  who 
bad  insured  the  cargo,  could  not  recover  on  a  count  stating 
that  the  vessel  was  arrested^  distrained^  and  detained,  by  peo' 
pie,  to  the  plaintiif  unknown,  by  reason  whereof  the  cargo 
was  wholly  lost  to  the  plaintiif. 

Upon  a  common  policy  on  goods,  the  underwriters  art 
discharged,  if  the  goods  are  landed  at  the  port  of  destination 
by  the  officers  of  government  there,  and  are  lodged  in  the 
government  warehouses,  if  this  be  the  usual  mode  in  which 
goods  are  landed  at  that  port,  although  the  goods  insured 
are  afterwards  confiscated  by  the  government,  and  are  never 
in  the  possession  of  the  consignees'. 

Policy  on  ^oods  at  and  from  I^ondon  to  ArchangeK^  "un- 
til the  goods  should  be  there  discharged  and  safely  landed/' 
The  declaration  averred  that  the  ship  arrived  at  Archangel  ; 
but  that  before  the  goods  were  discharged  or  safely  landed » 
they  were  siezed  and  detained  by  the  persons  exercising  the 
powers  of  government  there.  It  appeared  in  evidence  that 
as  soon  as  the  vessel  arrived  at  Archangel,  her  batches 
were  sealed  down,  and  a  custom-bouse  officer  remained  con« 
stantly  on  board.  Leave  was  refused  to  unload  the  cargo  for 
several  weeks  ;  and  at  last  it  was  unloaded  into  praams  or 

u  Kesbitt  v.  Liithingtra,  4  T.  R.  7S3.      7  Btown  y.  Cuwluxt,    SCamp.  N.P. 
X  Brown  v.  Ctntaini  3  Ca«q».  N.  P.        C.  161. 
C.161. 


(80)  By  the  word  *' princes,*'  according  to  the  opinion  of  Lord 
Mansfield,  in  Goss  v.  Withers,  9  Burr.  696.  must  be  undentood,- 
not  enemies  merely,  but  those  in  amity  also.  Hence  it  is  said,  that 
bj  tfie  general  law,  the  aisured  may  abandon  in  the  case  of  an  arrest 
or  detainment  ^y  a  prince,  not  ^n  enemy. 


\ 
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lighters  belonging  to  the  government,  under  the  inspection 
of  an  officer,  and  lodged  in  a  government  warehouse,  where 
the  consignees  had  no  controul  over  it,  and  were  not  even 
permitted  to  see  it.  The  whole  was  afterwards  condemned^ 
on  the  ground  that  the  ship  had  come  from  London,  instead 
of  Teneriffe  as  wits  represented  by  the  simulated  papers 
which  she  carried.— It  appeared,  however,  to^be  the  uni- 
form course  of  transacting  business  at  Archangel,  that  when 
a  ship  arrives,  her  hatches  are  sealed  down,  that  a  custom- 
house-officer remains  on  board  till  she  is  unloaded,  and  that 
the  goods  must  be  carried  in  the  first  instance  to  the  govern- 
ment warehouses,   where  they  remain  till  the  duties  are 
paid.   Under  these  circumstances.  Lord  Ellenborough  was 
of  opinion,  that  there  was  not  any  evidence,  that  the  eoods 
were  seized  and  detained  by  the  Russian  government  o^ore 
they  were  discharged  and  safely  landed-«"that  the  goods  were 
lauded  according  to  the  usual  course  of  trade  at  the  port  of 
Archangel ;  and  consequently  that  the  underwriters  on  such 
a  policy  as  the  present  were  not  liable  for  any  subsequent 
loss. 

.  In  a  declaration  on  a  policy  on  goods  it  was  averred^  that 
the  ship  with  the  goods  on  board,  when  at  C.  was  arrested 
by  the  persons  exercising  the  powers  of  government  there, 
and  the  goods  were  by  the  said  persons  seized  and  confis- 
cated, ft  was  proved,  that  on  the  ship's  arrival  at  C.  her 
hatches  were  sealed  down,  and  her  cargo  was  afterwards 
forcibly  unloaded  by  the  officers  of  government,  and  never 
delivered  to  the  consignees.  This  was  holden*  to  be  suffi- 
cient proof  of  the  averment,  without  the  production  of  any 
sentence  of  condemnation.  ^ 

4.  Loss  by  Barratry  (SI). 

The  original  meaning  of  the  term  <*  barratry*'  is  to  be 
collected  from  the  Italian  language,  and  is,  according  16 
Dufresne's  Glossary,  fverbum  barratriaj  **  fraus^   dolus, 

z  Carrutben  y.  Oiajr,  3  Camp.  K.  P.*  C.  142. 


(21 1  "  It  18  extraordinary  that  this  species  of  loss,  occasioned  by 
the  misconduct  of  the  master,  selected  and  appointed  as  he  is  by 
the  owners  themselves,  and  liable  to  be  dismissed  by  them  only, 
should  ever  have  been  made  the  subject  of  insurance ;  and  it  is  the 
more  so  as  it  has  an  impolitic  tendency  to  enable  the  master  and 
owners,  by  a  fraudulent  and  secret  contrirance.and  understanding 
baween  thcin,  to  throw  the  ill  success  of  an  illegal  adventure,  of 
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flH}fit4i^VcmMfiibui ^  t^HHUmWu^J^  Etetibie^  not  Vppiy 
It  te  %ny  ftwrine  ^ase,  iMr  wiA  tefbl^Mce  to  Ae  particala!^ 
nriMiM  of  «Ntik«^n  tad  D^toert.  Iti  that  Hefise,  boWev^r, 
iii'frMdliit'is^fticuiafriyuMd,  tt  ftppliH  to  ^abjectsoir 
brMMl  rofrKivift  ifisumiiciev  fti  llhfeeaittest  reporteii  c&e^  whricli 
W«i«d  M  Mi6  ««ibject,  it  4b  cOhUktefed  lis  6eingpreciiBeIv  ian- 
MMbafit  to  ft^ud,  i%  thtt  purtkruttir  i^tation  wbich  iBubsi&tft^ 
feiMMrfeeD  ih^M',  ni«ki^f)^t8,«nd  ^6WMi%,tRfiibg  sucb  Vf  <^htcli 
a  ItM  ibliy  iM^efi  on  tbe  tabject  matter  insureid.  AVid  M 
M  KiDiiaiikm  h  pat  upon  tbfe  term  ^'fVand;'  iAtb)it\t^^, 
th?fc  Mart  ^iikt  be  Mdet^tood  a&  hbldioj^,  tbat  fratid  and 
bliltatiy  itere  in  effect  Hftiwds  i:tf  cO-ekV^nsive  ifhpOTt ;  that 
ki  that  barratry  MdiVded  tt^y  ^ane»  'offrcktd  in  the  rela- 
tfbitt  of  the  mafl^^  to  hia  oimei%,  by  which  tbe  Btktyect 
ftMktftai'tttiBut^d  YMght  ht  'ei^dangared. 

to  cbnfbribity  ^itli  tbis  bpibion,  WilleS*  j,  ihgiyingtbe 
j^ldgtaiisnt  of  th6  cburt  in  Lockyer  v.  6ffl6y»  1.  T.  R.  ft5l 
Q^lftAek  b'afrAiftf  t^  including  '^  every  species  of  fraud  or 
kba^ery  of  th^  ma^t^t*  of  tbe  ^bip,  by  which  tbe  freigbleirs 
or  owners  (the  freighters  in  that  case  were  owners  pro  iem" 
p9Pe)  ate  i^jufdl.^ 

Slettf^try  m^y  be  committed  either  by  a  wilful  deviation*^ 
ib  fi^lid  of  the  oWn^r,  by  smuggling^,  by  running  awav  with 
tb6  ^tkipt  by  sinking  ("22)  6r  deserting  ber»or  by  defeating 
olr  detayinl^  tbe  voyage  (93)  with  a  criminal  intent  If  by 
ri^Hi^bh  bf  uiede,  oi'otner  similar  a'cts«  the  subject  matter  in- 
sured ii  d^tuined,  lost^  or  forfeited,  tbe  assured  will  be  en- 
titled to  re^ove^  ligainst  tbe  Underwriter  for  a  loss  by  bar- 
ftttfy  i  and  ducb  acts  being  in  vibUtibu  of  that  duty  which 

•  Per  Lofd  EUenboraugli>  C  J.  deliTtr  t>  Knigfat  y.  Cambridge^  Str.  581. 
log  the  jadgment  of  ^*  tmti  la  0  Vu^ir.Wlteeler,  Cowp.  143. 
Burle  ▼•  Rowcrofky  8  Eait,  134.  d  1 1.  R.  252. 
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which  the  b6d6fit»  if  suecessftil,  Would  b^ve  belonged  soldy  to 
th^inMlTes  Upoo  th«  underwriter.  36  ho#^^  it  h,  that  this 
description  of  loss  has,  fr«m  the  earliest  times,  held  its  place  as  a 
•ttbject  of  indemtity  in  Britildi  pbHcite  6f  inimt&nce/*  Per  Lord 
EllenborOagby  C.  J.  delivering  thejudgmentof  the  court  in  Earle 
▼.  Rowcroft,  8  East,  134. 

(^^  !^or  the  petwl  tH>ft^ti6ikdtt  dtttodlh]^  th^  wilfbl  desba^ 
tioQ  of  ships,  M  Stat.  1  Ami.  stat  d.  t.  ^.  i.  4. ;  i  0. 1.  e.  ii ; 
1  i  6. 1.  e.  2g<  s.  e,  %  is  to  the  ttibde  and  ^lae^  bf  triid  f<^  thitt 
oienc^,  see  stat.  2S  H.  i.  t.  ib. ;  43  0. 3.  t.  iy.  Ittlidd,  $M 
c.  1 13.  Etij^kdd. 

(23)  **  Even  dropping  anchor  toiih  a  JraudttigU  imeni  is  barra- 
try."   Per  Duller,  J.  in  Ross  v.  Hunter,  4  T.  It.  38. 
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tlie  masterB  and  4uarineni  owe  to  tbe  sbip-owners,  the*cir« 
cumatance  of  the  master  or  mariners  conceiving  that  they 
were  Yctif\g  for  the  benefit  of  the  owners  will  not  vjiry  the 
caae.  Hence  where  the  jnaster*^  under  letters  of  aiarque» 
which,  for  want  of  a  certificate  were  .not  valid,  (and  which 
liad  been  put  on  board  by  tbe  owners  with  a  view  to  eocou- 
rai^e^eamen  to  enter,  and  without  any  intention  of  their 
beiqg  used  for  tbe  parpose  of  cruising),  badcr^iised  for^Mn^d 
takeji  a  prize,  in  consequence  whereof  tbe  vessel  vi^as  kwt.; 
it  was  bolden  to  bean  act  of  barratry*  although  tbe  master 
bad  libelled  the  prize  in  a  court  of  adqaixaltj,  for  the  btoe* 
fit  of  tbe  owners  as  well  as  bimaelfl 

Neiaber  is  it  necessary,  in  ordM*  to  tdtetituts  borvitry^ 
Ihaithe  naaster  shooM  derive,  or  even  intend  to  derrte,  uny 
benefit  from  the  act  done  (^4).  Hence,  where  the  ttmstelr 
sailed  out  of  port^  without  paying  the  port  duties,  whenby 
tlus  ship  was  forfeited^  it  was  holded  to  be  barratiy.  So 
where  the  maaterii,  onder  general  instructions  from  his 
owners  to  niake  the  best  purchases,  with  dispatch,  went  into 
an  enemy's  port,  and  traded  tbere,  on  account  of  which 
illegal  tra(Bc,tbe  vessel  insured  was  seized  by  a  king's  ship, 
and  afterwards  condemned ;  this  illegal  act,  unauthorised 
hj  the  ship-owners,  was  holden  to  be  barratry,  althpugh 
it  did  not  appear  that  the  master  would  have  b^en  bene* 
fitted  by  the  act,  or  that  he  intended  thereby  any  thing 
more  than  to  make  the  cheapest  and  speediest  purchases  fot 
bit  em<ployerlt5). 


«  M08s  ▼.  Byrom,  6T.  R.  379. 

i  1M$^  T.  OMfan«g%  M  oitiia 
8  £91^  las,  laa. 
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g  Eaile  y.  Rowcxoft)  8  Eaat,  126. 
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(24)  Bot  in  some  cases  the  circumstance  of  prirate  benefit  ac« 
cruing  to  she  auaUr  may  be  mndence  ^Jrtmd  in  him. 

(t5)  It  was  contended  ip  this  case,  on  the  part  of  the  defendant, 
that  if  the  oondqctoftbe  master,  altbongh  crimiBal  in  respect  of 
the  siste,  wern^  in  his  opinion,  likely  to  adfaoce  the  owner^s  interest 
end  intended  by  him  to  do  so,  it  would  not  be  barratry  ;  but  to  this 
^^  eooit  saSd  iSbiej  could  not  assent,  for  it  was  not  for  him  to  judge 
in  cisea  x»^  fptmsted  to  his  discietion  ;  or  to  suppose  that  ha  was 
net  breaking  the  trust  reposed  in  biosv  but  acting  meritorioosly^ 
when  be  eadeavom^  to  advance  the  interest  of  his  owners  by  meana 
which  the  law  ferbids,  and  which  bis  owners  also  must  be  taken  to 
have  forbidden^  not  only  firon  what  ooght  to  be,  and  therefore  mast 
be  presumed  to  have  been  their  own  aense  or  public  dnty,  but 
ilk^  firom  a  cnnaidesstioa  of  the  risk  and  toss  likely  to  Mlow  from^ 
tike  use  of  such  meani^ 
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In  order^,  however,  to  constitute  barratry,  it  is  essentially 
necessary,  that  there  should  be  fraud.  Hence,  a  simple  de- 
viation, through  tbe  ignorance  of  the  master,  without  fraud 
on  his  part,  although  it  avoids  the  policy,  will  not  amount  to 
barratry  (96).  It  is  to  be  observed,  that  barratry,  in  the  sense 
in  which  it  is  used  in  our  policies,  cannot  be  committed  by 
any  persons  except  masters  or  mariners,  nor  against  any 
persons  except  the  owners  of  the  ship';  but  this  term  com- 
prehends not  only  absolute  owners,  but  owners  pro  hie  vice 
only,  as  general  freighters.  Hence,  if  A.  be  the  owner  of  a 
shipS  and  let  it  out  to  B.  as  freighter,  who  insures  it  for 
the  voyage,  and  the  barratrous  act,  whereby  the  vessel  is  lost» 
is  committed  with  the  knowledge  of  A.,  yet  if  it  be  unknown 
to  B.  he  may  recover  against  the  underwriter  for  a  loss  by 
barratry. 

So  where  the  insurance  is  made  by  and  in  favour  of  the 
ship-owner,  and  the  barratrous  act  is  committed  with  the 
privity  of  the  freighter,  the  underwriter  is  not  discharged', 
unless  he  can  shew,  that  the  ship-owner  also  was  privy  to  the 
barratry. 

It  appears  from  the  preceding  remarks,  that  where  the 
owner  of  the  ship  consents  to  the  act  done^  such  act  is  not 
barratry*.  So  where  the  master  of  the  ship  is  also  owner*, 
be  cannot  commit  barratry,  because  he  cannot  commit  fraud 
against  himself. 

And  the  same  rule  holds  in  equity,  where  the  owner^ 
having  mortgaged  the  ship,  acts  as  master*,  for  the  mort* 

h  Fhyn  t.  Rojal  Ezch.  An.   Comp.  bonatiyforwhichddp-owiiercuiK- 

7  T.  R.  505.  cover  against  the  UDdecwiitin. 

i   Nixtt  T.  Bourdieu,  1  T.  R.  323.  1   Boutflower  ▼.  Wilmer,  London  Sit- 

k  VaOcgo  y.  Wheeler,  Cowp.  143.    But  tinga  after  T.  T.  81  G.  2.  conm  Lee, 

■ee  Hobbav.  Hannam,  3  Camp.  N.  C.J.MSS. 

P.  C.  N.  where  it  was  held,  that  if  a  m  Stammair.  Blown,  Str.  1173.    Kutt 

chartered  ubip  be  lost,  by  means  of  y.  Booidieu,  1  T.  R.323. 

tha  captain  engaging  in  an  illegal  n  Admitted  S.  Cand  in  Rqm  ▼.  Hun- 

.    trade,  in  obedience  to  the  orden  of  ter,  4  T.  R.  33. 

the  charterer,  thia  is  not  a  loss  by  o  Lewinv.  Suaaso,  Postleth.  Diet  voL 

1.  p.  147.  per  Ld.  Havdwicke,  Ch.. 


(26)  **  Barratry  roust  be  some  breach  of  trust  in  the  master,  ex 
maiefido**  Per  i.«e,  C.  J.  in  Stammav.  Brown,  as  cited  by  Law- 
rence, J.  from  a  MSS.  note  in  7  T.  IL  508.  <*No  case  of  deviation.. 
nnlesB  it  be  accompanied  with  fraud  or  crime,  is  within  the  true  de- 
finition of  barratry."  Per  EUenboronp^h,  C.  J.  in  Earle  ▼.  Row- 
croft,  8  East,  139«  But  where  the  deviation  is  such  as  amounts  to 
barratry,  the  underwriter  cannot  insist  on  the  deviation  as  a  ground 
of  objection  against  the  right  of  the  assured  to  recov^. 


INSURANCE. 


0^ 


gtgor  18  conBidered  in  equity  as  the  owner  of  the  thing 
mortgaged.  But  proof  of  the  master  having  committed 
barratry  is  primd  facie  sufficient  to  entitle  plaintitf  to  reco- 
ver, without  shewing  negatively  that  the  matter  was  not 
owner  or  general  freighter.  If  the  underwriter  insists  on 
this  as  a  defence,  it  is  incumbent  on  him  to  shew  that  the 
master  was  also  owner  or  general  freighter. 

It  will  be  proper  also  to  remark,  that  barratry  cannot  be 
committed  against  the  owner  of  the  ship  with  his  consent. 

It  is  not  necessary  that  the  loss,  in  consequence  of  the 
barratry,  should  happen  in  the  very  act  of  committing  the 
barratry,  it  is  sufficient  if  it  happen  at  any  time  afterwards, 
and  before  the  voyage  insured  is  completed;  but  it  must 
happen  during  the  vovage  insured,  and  within  the  time  li- 
mited by  the  policy;  iot  where  the  master^,  in  the  course  of 
the  voyage,  committed  barratry  by  smuggling,  on  his  own 
account,  by  hovering,  and  running  brandy  on  shore  in  casks 
under  60  gallons,  and  the  ship  afterwards  arrived  at  the  port 
of  destination,  and  was  there  moored  at  anchor  24  hours  in 
safety,  after  which  she  was  seized  by  the  revenue  officers  for 
the  smuggling,  it  was  holden,  that  the  underwriter  was  dis- 
charged. 

The  captain  of  a  ship  insured^  barratrously  carried  her 
out  of  the  course  of  her  voyage,  procured  her  to  be  con- 
demned in  a  vice  admiralty  court,  sold  her,  and  delivered 
her  to  the  purchaser.  In  an  action  on  the  policy,  to  which 
the  statute  of  limitations  was  pleaded.  Lord  EllenborougH 
was  of  opinion,  that  the  cause  of  action  did  not  accrue,  as 
the  loss  did  not  happen  until  the  master  had  divested  him- 
self of  the  possession  of  the  ship,  by  delivering  her  to  the 
purchaser,  and  therefore,  although  the  barratroi^s  abandon- 
ment of  the  voyage,  for  the  purpose  of  making  away  with 
the  ship,  and  fraudulent  condemnation  had  taken  place 
more  than  six  years  before  the  commencement  of  the  ac- 
tion, yet  as  the  sale  and  delivery  were  within  six  years,  the 
plea  did  not  operate  as  a  bar. 

As  it  is  not  necessary  to  aver  the  fact  whereby  the  loss  is 
occasioned',  in  the  very  words  of  the  policy,  provided  the 
fact  aliesed  be  within  the  meaning  of  these  words,  in  a  case 
where,  by  the  policy,  the  insurance  was  against  the  barra- 
try of  the  master,  and  the  breach  assigned  in  the  declaration 
was,  that  the  ship  was-lost  by  the  fraud  and  neglect  of  the 


p  Lockyer  v.  Offi^,  1  T.  R.  261. 

q  Hibbert  t.  Martin^  1  Camp.  N.  P.  C 
690. 


r  Knigfat  v.  Cambridge,  Lord  Raym. 
1340.  Str.  581 . 3  Mo<t  230. 
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nmUff  the  dedmttoii  wat  holden  to  be^good'r  ibr  barittrjr 
imports  fraud,  and  be  who  comnHto* »  fraud'  may  property 
hc^  saidc  to  be  guilty  of  ^  neglect,  vm  of  bis  duty; 

5.  Co^r  by  Fire. 

Fire  is  expressly  mentioned  id  the  policy,  as*  one  of  tfief 
perils. against wbicb  tbeuodarwntaraagfeeiOkindeiDmfy  tbe 
assured* 

lo  au  act  ion.  00  a  policy',  wbere  tbe  loss  was^^  stated' to  be 
by  fire,,  it  appeared  that  tbe  sbij^io  question  bavingt  beew- 
chased,  by  an  enemy  of  superior  force»  tbe  captaan^  in  order 
to  prevent  ber.froas  falling  into  tbe  haodsof  tbe  enemy,  sat^ 
her  on  fire^  It  was  bolden^  tbet  tbis  loss  was  coferei  by 
tbe  policy:  Lord  Ellen  borougb^  C«  J.,  obaernqgv  that  if  tbe* 
ship,  is  destroyed,  it  ia  inMnaterial  whether  it  is  oeoaaioned^ 
by  a  common  accident,  or  by  ligbiMSgt.or  by  an  act  done  i»' 
dlity.to  the  state.  Nor  could  it  make  any  diffmnce  wbetber* 
the  ship- was-  thus  destroyed  by  third  peMoos^  sutgeetso? 
tbe  kiqg^  or  by  tbe  captain  and  crew,  acting  wttb  loyalty? 
andgpod  faitlu  Fire  was  still  tiktrtuuia/cautans,  and  the' 
loss  within  the  perils  insured  against. 

If  a  fire  arises  on  board  a  «bip  from  :tbe  damaged  aoaUiy  of 
the  gppds  insured^  the  underwritem  are  not  liablei;  but  if  tbe' 
losa  IS  not  so, occasioned,  the  poliey  will  notbe  vitiated  by 
tbe  non-disclosure  of  tbe. condition  of  tbe> goods :to« the  urb^ 
derwriterf.. 

Upoftrafpnlicy  om  ship  by  wbidi  the  imderwrrters  instired' 
agaioBtfife>  and:  barratry  of  the  maaters^and'nmrihers,  it  was 
bolden*  tbat>  theiindeiHmritsrB'were  li^Mefora^  lossbyfiVe^ 
oeeasioned  byitbe  negliigenoe^of  the  master  aud'tnanners. 

6.  By  other,  Ijmes. 

Tbm  general'  werds-were  not  the  immediate  subject  of 
Judicial  construction  in  our  courta,  until  the  case  of  Cutlen 
T^  Butler^  S.  R,  M.  T;  57  Geo*  3;  Tbeve  the^  master  and 
cxevvi of  a< British  sbipbelietiingtfac'shifinauredto  bean 
en^Qijf'a :  sbip  abont  to^  attack;  tbem^  fired  at'  berand  sunk 
her.wjtb)  thergpodaoir  b<rardi  Tbis  loaawna*  specially  set 
forti^intbecaeconi  oountiof  thedeelancion,  and>  tbe  court 
boli)  that  the  plaintiff i  was  lentitkeitO'Tecover  upon  it,-  in« 

F'.'C.'itX.     ^^  1334- 

H  Buck  V.  R.  £sch.  Am.  S  B.  a  A>79. 
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asmuch  as  it  fell  within  the  general  and  comprehensive 
words  in  the  policy  subjoined  to  the  particular  causes  of  loss, 
Tiz.  **  All  other  perils,  losses,  and  misfortunes,  which  had 
or  should  co(ae.ta.th^<|ai]f|ig^  of  tba  gj;)pdfl<aQ(i^ship  or  any 
,  part  thereof/' 

In  an  action  on  a  policy  of  in$urance,  from  Spain  to  CuJm 
and  the  Spam'sh  iMain,  t6e  declaration  stated  tne  insurance 
to  be  on  dollars.  The  interest  wa^  averred  to  b^  in  a  sub« 
.ject  of  the  king  of  Spain.  It  stated,  that  hostilities  bad 
cpipinenced  between  Spain  and  $Qu,th  America.  The  loss^ 
viras  stated  as  follows:  namely— 'that  while  the  ship  waso^ 
her  voyage,  an  arm^d  vessel  proceeded  from  a  ship  acting^ 
under  the  authority  of  persons  exercisipg  t)ie  powers  of  go-' 
T(^ment  in  South  America,  made^ip  to  the  ship  on  board 
of  wjbich  the  dollars  were,  in  order  to  attack  ber,  and  that 
the  master,  in, order  to. prevent  the  dollars  from  falling  into . 
ttieir  hand9,  threw  them  overboard.  It  then  stated,  that  the 
armed  bpat  did  attack,  the  ship,  and  capture  her.  To  this 
declaration  there  was  a  generaf  demurrer,  and  the  question 
was  whether  this  was  a, loss  within  the  poljcy.  It  was 
h.olcjen^  tliat  it  w^;  the  court  observing,  that  this  was  a 
general  demurrer*  Taking.all  the  circuinstaocea>  togetbei, 
it  must  be  considered  thai  the  master  acted  properlv^  in 
throwing  the  dollars  overboard:  If  the  defendant  had  ia- 
tended  to  dispute  that,  he  should  have  gone  to  trial.  They 
said  they  Gon«idered>  that ^bis.was.a  loaLby . jettison ;  wbictt 
infant  any  throwing  overboard  ex  Justj^  cjBtMsiu  All  the  fo- 
reign writers  agree  that  the  master  may  set  fire  to  a  ship  to. 
prevent  its  falling  into  an  enemy's  hands.  This  case  feti- 
Within  the  same  principle.  The  doltars  would  hav«  been 
us^rgl  to  the  enen^y  iq  the  prosecution  of  the  war.  It  was 
tjSe^ofa^ter's  duty  to  prevent  the  enemy, froip  seizing  them^ 
Tpi?  cjrcjum^tance  of  the  insurer  notbejng  a^subj^ct  of  Spain 
opioid. iiiAkibinp  djfiereace^,  They  said  that  tbi^ might  also  be , 
cwiidfired  ,a^  ^  JpM.Jbyepeipies,  and  woaWal^p/all  wXthip . 
tb(^.genval  wot4*  "  oth^r  loss^  * 

x.BiiU^y.  WaO^B^,  B.Bk Hil,  GO Oe^.^.fcl  Gpq^4. 3  B. lt;A.  398, 
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V.  Of  Total  Losses  and  Abandonment. 


A  TOTAL  loss  18  of  two  Icinds ;  One,  where  the  whole 
property  insured  perishes ;  the  other  where  the  property 
exists,  but  the  voyage  is  Iost^»  or  the  expen'ce  of  pursuing 
it  exceeds  the  benefit  arising  from  it  In  the  latter  case, 
the  assured  may  elect  (27)  to  abandon  to  the  underwriter 
all  right  to  such  part  of  the  property  as  may  be  saved,  and 
having  given  due  notice  of  his  intention  to  do  so,  the  assured 
will  then  be  entitled  to  demand  a  compensation  as  for  a  to- . 
tal  loss ;  but  if  the  assured  does  not  in  fact  abandon  (98), 
or  if  he  omits  to  give  the  underwriter  notice  (99)  of  bis  hav-  ' 
ing  abandoned,  or  if,  being  required  by  the  underwriter  to 
assign  over  his  interest  in  the  property  insured,  he  refuses 
to  do  so*  (30),  he  will  not  be  entitled  to  claim  as  for  a  total 


J  If  the  Toyage  be  defeated,  it  is  the 
lame  thing*  for  this  purpose  ts  if  the 
ship  be  I<»st.  Lawrence  J.  6  T.  R. 
425.  But  9ee  FanoDt  t.  Scott,  3 
Taunt.  363.  and  Anderson  t.  Wallis, 
3  Camp.  440. 2  Maule  &  Selwyn,  240. 


and  poat.  p.  See  also  Hunt  t.  Royal 
Exch.  Ass.  5  Maule  andSelwyn,  47. 
HftTelock  T.  Rockwood,  ST.  R.  :I68. 
more  ftilly  repotted  by  N.  AtcbesoD, 
Svo.  I'SOO. 


(27)  The  assured  is  not  in  &iiy  case  b&und  to  abandon.  See  15 
Ea8t»  15. 

(98)  An  iosurance  was  effected  on  some  hogsheads  of  sugar  on  a 
voyage  from  Ostend  to  Havre.     The  vessel  sailed  from  Osteod,  but 
was  rorced  on  shore,  and  the  cargo  damaged.     The  assured  wrote  to 
the  underwriters*  to  inform  them  of  the  circumstances,  aod  of  the 
injury  which  the  sugars  had  sustained.     The  underwriters  in  an* 
•wer  desired,  "  that  the  assured  would  do  the  best  with  the  damaged 
property.'*     It  was  holdeu,  that  the  letter,  coupled  with  the  answer 
did  not  amount  to  abandonment.     Thelluson  v.  Fletcher,  1  Esp. 
N.  P.  C.  73.  per  Kenyon,  C.  J. 

(99)  Notice  of  abandonment  i»  necessary,  although  the  ship  and 
carffo  have  been  sold  and  converted  into  money,  when  the  notice  of 
the  lots  was  received.     Hodgson  v.  Blackiston,  Park,  881.  n. 

(30)  In  Havelock  v.  Rockwood,  the  insurers  offered  to  settle  with 
the  insured,  he  first  making  an  assignment  of  one-fourth  part  of  the 
value  of  the  ship  for  their  benefit.  The  sum  insured  not  amounting 
to  one-fourth,  the  plaintiff  declined  making  the  assignment.  The 
court  were  of  opinion,  that,  under  these  circumstances,  the  assured 
could  not  be  considered  as  having  abandoned  ;  Kenyon,  C.  J.  ob- 
serving, that  the  refusal  to  assign  seemed  to  him  to  be  equivalent  to 
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lou;  unlets,  in  the  conclasioii,  there  be  an  actual  total 

Insurance  on  goods.  The  vessel  was  wrecked,  part  of 
the  goods  were  lost,  and  part  got  on  shore,  but  (whilst  on 
shore)  were  destroyed  and  plundered  by  the  inhabitants  of 
the  coast  of  the  Isle  af  France,  so  that  no  portion  of  them 
came  again  into  the  possession  of  the  assured.  Held  that 
this  was  a^  total  loss  by  perils  of  the  sea»  and  no  abandon- 
ment was  necessary. 

When  the  assured  has  received  intelligence  of  such  a  loss 
as  entitles  him  to  abandons  it  is  incumbent  on  bim  to  noake 
his  election  to  abandon,  and  to  give  notice  thereof  to  the 
underwriter  within  a  reasonable  time^  (31),  after  receipt  of 
the  intelligence ;  otherwise  the  assured  will  be  considered 
as  having  waved  his  right  to  abandon,  and  in  case  any  part 
of  the  property  insured  be  saved,  he  can  recover  as  for  a 
partial  loss  only.  But  the  assured  is  entitled  to  a  reasona- 
ble time  for  acquiring  a  full  knowledge  of  the  state  of  a  da- 
maged cargo,  before  he  is  bound  to  elect,  Aether  he  shall 
abandon* ;  therefore,  where  a  ship  bound  from  Liverpool  to 
Calais,  put  back  to  Liverpool  on  the  SOth  of  December, 
when  the  cargo,  consisting  of  sugar,  was  immediately  re- 
landed  and  surveyed: — the  owners  in  London  received  a 

ft  Mellith  ▼.  Andrews,  16  East,  13.  d  Barker  v.  Blakes,  0  Eatt^  283. 

b  Bondrttt  v.  Hentigg,  1  Holt's  N.  P.    e  Gemon  v.  R.  £.  Ass.  6  Taunt  383.  S 
G.  140»  C.  B.  Gibbs,  C.  J.  '  Marsh.  R.  SS.  S.  C. 

c  liitebaU  T.  BOie,  1  T.  R.  SOS.    All- 
wood  ▼.  HenckeU,  Park,  280. 


a  refaeal  to  abandon ;  and  Grose,  J.  intimating,  that  there  ahould 
have  been  &n  offer  on  the  part  of  the  assared  to  assign  sach  part  at 
he  was  entitled  to.    See  Atcheson^s  Report,  p.  1 8» 

(3  f )  *'  An  abandonment  most  be  made  within  a  reasonable  time ; 
and  I  rather  conceive  that  it  is  the  province  of  the  judge  to  direct 
the  jury  as  to  what  is  a  reasonable  time,  under  the  circnmstaaces.** 
Per  Lord  EHenborou^b,  C«  J.  in  Anderson  v.  Royal  Exch*  Ass*^ 
7  East,  43.  cited  by  Ld.  E.  in  Davy  y.  Milford,  \5  East,  563. 
**  The  assured  must  make  his  election  speedily,  whether  he  will 
abandon  or  not.  He  cannot  lie  by,  and  treat  the  loss  as  an 
average  loss,  and  take  measures  for  the  recovenr  of  it,  without  com- 
siunicating  that  fiict  to  the  underwriters,  and  letting  them  know 
that  the  property  is  abandoned  to  them."  Per  Lord  Kenyon,  C.  J. 
in  Allwood  v.  HenckelU  Park,  2S0»  !•  The  assured  are  bound  to 
give  notice  of  abandonment  at  the  earliest  opportunity;  notice 
given  five  days  after  they  received  intelligence  of  the  loss  was  held 
ioo  late.     Hunt  v.  'the  R,  E.  Assurance,  5  Maule  and  Selwyn,  47* 

Tot.  H.  t 
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letter  (tarn  their  ig^iiU  at  LiterpbbU  dated %0tti  of  De'cein-  * 
ber,  stating,  thnt  the  cargo  was  much  damaged,  but  that  it 
was  irtiti  in  conleiiiptatlon  M  tfend  it  on  i-^aiiid' another  dated 
7th  of  January,  atatitig  tlMit,  oto  lirrther  examrnation  tbte 
whole  cargo  was  found  to  bef  damaged  :  held  tiiat  the  own^ra 
€vi  the  receipt  of  the  latter  letter^  were  Mrll  in  time  t6 
abandon. 

If  one  of  several  jointly  interested  in  ^  cargo,  effects  ao 
insurance  for  the  benefit  of  all,  he  may  give'  notice  of  aban* 
donment  for  alh 

Abandonment  is  necessary  to  make  a  constructive  total 
loss ;  but  if  there  be  an  actual  loss,  the  circumstance  of  the 
assured  having  previously  given  an  ineffectual  notice  of 
abandonment,  will  not  prejudice  his  claim*. 

Where  a  ship  was  chartered  from  Liverpool  to  Jaamict* 
there  to  take  on  board  a  full  cargo  for  Liverpool,  al  tile  cur- 
rent rate  of  freight,  to  be  paid  at  one  month  from  the  dia* 
charge  of  her  oargo  at  Liverpool ;  and  the  ship-owners  ef^ 
fect^  a  valued  policy  on  the  freight  at  and  from  Jamaica^ 
to  her  port  of  discharge  in  the  united  kiogdoaii  and  th* 
ship  arrived  at  Jamaica,  and,  after  taking, on  board  one^utf 
of  her  cargo,  was  lost  by  storm,  the  remainder  of  ber  cai)go 
being  on  shore  and  ready  to  be  shipped:  held  that  tbaaa- 
sured  were  entitled  to  recover,  as  for  a  total  loas^ 

It  may  be  collected,  from  the  two  following  cases^  under 
what  cireumstancea  the  assured  may  elect  to  abandon  and 
claim  as  for  a  total  loss. 

A  ship  was  freighted  with  fish*,  and  was  insured  on  a 
voyage  from  Newfoundland  to  the  port  of  discharge  in  Por- 
tugal or  S^in,  without  the  ^treights,  dr  England.  During 
the  voyage  a  violent  stortti  arose,  in  consequence  of  which 
it  became  neceMlry  that  pkri  of  the  cared  ahould  be  thrown 
Of«rboanli  add  the  ship  Was  so  faiuch  diinbled  as  to  render 
it  tieceisarv  for  her  to  go  into  port  to  refit;  but  before  s&ci 
cot^ld  reach  any  port,  she  wils  captured  by  the  French,  who 
took  but  nearly  the  whole  of  the  cren^,  and  .sent  them  into 
Fr^nce^  The  ship  having  remained  eight  day3  in  posses^ 
4ioh  of  the  eneitiy,  but  not  having  bete  carried  into  port^ 
nor  witliin  the  enemies*  fleets  was  recaptured  and  brought 
into  MiUord  Haven*  The  assbred  immediately  gave  Mttoe 
of  their  intention  to  abandon.  The  mnatiidek'  of  tfi6  a^S 
was  apoiled  whilat  the  ship  lay  at  Miiibrd  Havfen,  iM  be^ 
fere  she  could  be  refitted;    It  #aii  boid^n,  that  thK  iMi 

f  Hellith  T.  Aadiews,  15  East,  13.  i  Go«  t.  Withen,  2  Buir.  683. 
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being  in  its  nature  a  total  iosa,  at  the  thne  when  it  hap^ 
pened,  the  aasure^t  bad  a  right  of  election  to  abandoo ;  tfaat 
the  subsequent  title  to  restitution  arising  from  the  recap- 
ture of  tile  ship,  which  ioas  not  in  a  siluation  to  pursuf  her 
f»y(9ge^  coukt  not  take  away  a  right  vested  in  the  assured  i|t 
the  time  of  the  captqre^  and  consequently  that  the  assured 
having  given  immediate  notice  of  abandonmeDt,  wefe  enti- 
tled to  recover  against  the  insurers  for  a  total  Iq^s. 

A  ship  and  goods  were  inaured  for  a  voyage  from  Monf- 
aerrat  to  London^.  The  ship  was  taken  by  an  enemy  who 
took  out  all  the  crew,  pert  of  the  cargo  (which  consisted  of 
sugars)  and  the  rigging.  She  was  afterwards  recaptured 
and  carried  fnto  New  York,  where  the  captain  arrived  on 
tfie  29d  of  June,  and  taking  possession  of  her,  found  that 
part  of  wbat  bad  been  left  of  the  cargo  had  been  washed 
overboard :  that  57  hogsheads  of  what  remained  were  da- 
maged, and  that  the  ship  was  in  such  a  state,  that  she  could 
not  be  repaired  without  unloading  her  entirely.  The  owners 
had  ifot  any  atorehouaes  at  New  York,  where  the  sugars 
totiii  have  been  deposited  while  the  ship  Was  repairing, 
nor 'any  agent  there  to  advise  the  captain.  No  sailors  were 
to' be  had*  There  was  an  embargo  on  all  vessels  at  New 
Yoi^  until  the  S7th  of  December,  and  by  the  destination  of 
the  ship,  she  was  to  ba^  arrived-  at  London  in  July.  Thus 
ciKzumstanced,  the  eaptain  sold  the  carm,  and  coniracted 
fot  the  sale  of  the  ship,  conceiving  that  he  was  thereby  act* 
ing  most  beneficially  for  his  employers.  The  captain  did 
not  know  of  the  insurance.  The  assured,  upon  receiving 
intelligence  of  what  the  captain  had  done,  offered  to  abam- 
d6n  td  the  underwriters,  and  made  a^mand  as  for  a  total 
loss.  An  action  having  been  brought  to  enforce  thia  densand, 
ft  was  bolden  that  the  assured  were  entitled  to  recover  aslor  a 
total  loss :  Lord  Mansfield,  ,C.  J.  observing,  that  it  bad  bectn 
laid  down,  ^  that  if  the  v<^age  was  lost«  or  not  wortb  punsnin^^ 
if  the  salvage  was  high,  if  further  expenae  was  necessary,  ff 
the  insurers  would  not  at  all  events,  undertake  to  paj  that 
expense,  fta  the  insured  might  abandon,  notwithstanding  .a 
recaptuse.'* 

It  may  be  observed,  that  the  preceding  cases  were  cases 
of  peculiar  circumstances,  that  it  ought  not  to  be  inferred 
from  (hem,  that  in  the  case  of  a  mere  capture,  followed  by 
a  recapture,  that  the  insured  may,  after  the  recapture  {9%\ 

k  BGBciT.  Fletcher,  Dons*  330- 
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(89)  Tte  assoredfe  lipon.  intelligence  of  a  captate,  may  abao- 
doa,  and  elaim  as  for  a  toti|l  lots.     Admitted  par  Lord  Kaa- 
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abandon,  and  demand  as  for  a  total  loss.  The  impropri- 
ety of  making  such  an  inference  will  appear  from  the  fol« 
lowing  case: 

A  ship,  valued  at  a  certain  sumS  was  insured  on  a  voyage 
from  Virginia  or  Maryland  to  London  ;  during  the  voyage^ 
the  ship  was  captured  by  the  French,  who  took  out  nearly 
the  whole  of  the  crew,  and  put  in  a  prize-master  to  cariy 
her  to  France,  Having  remained  17  days  in  possession  of 
the  enemy,  she  was  recaptured  by  an  English  man  of  war, 
and  carried  into  Plymouth,  whence  she  was  brought  into 
the  port  of  London,  by  the  order  of  the  owners  of  the  cargo 
and  the  recaptors.  The  assured  having  received  intelli- 
gence of  what  had  happened,  gave  notice  to  the  under- 
writers of  his  intention  to  abandon.  It  appeared,  that  no 
damage  bad  been  sustained  from  the  capture,  except  what 
arose  from  the  temporary  interruption  of  the  voyage,  and  a 
charge  for  salvage,  which  the  underwriter  bad  offered  to 

Eay.  The  cargo  had  been  delivered  to  the  freighters,  who 
ad  paid  freight  for  the  same.  An  action  having  been 
brought,  in  which  the  assured  claimed  as  for  a  total  loss,  it 
was  holden,  that  in  cases  of  insurance,  the  plaintiff's  de- 
mand is  for  an  indemnity,  consequently  his  action  must  be 
founded  upon  the  nature  of  the  injuiy  sustained  at  the 
time  of  action  brought;  that,  as  it  was  repugnant,  upon  a 
contract  of  indemnity,  to  recover  as  for  a  total  loss,  when 
the  final  event  had  decided  that  the  real  ii^jury  was  an  aver* 
age  loss  only,  the  plaintiff  in  the  present  case  was  entitlal 
to  recover  for  an  average  loss  only.  At  the  conclusion  of  the 
judgment.  Lord  Mansfield  said,  that  the  court  desired  it  to  be 
understood  that  tbeonly  point  determined  was,  '*  that  on  a  va^ 
lued  policy,  the  plaintiff  could  not  recover  more  than  the  ac- 
tual loss,  which  had  happened  at  the  time  when  he  chose 
to  abandon.'* 

A  late  decision  on  this  subject,  and  which  was  admitted 
t»  be  new  in  specie,  must  not  pass  unnoticed.  The  defend- 
ant had  subscribed  two  policies,  one  on  ship,  and  the 
other  on  freight  of  the  same  ship,  on  a  voyage  trom  Liver- 
pool to  Jamaica.    The  ship  waa  captured  on  the  ftlst  of 

r 

1  HunUton  t.  Mtnda,  S  Buir.  USS.    m  Biiabddn  t.  NtUion,  10  East,  329. 
1  Bl.  R  S7e. 


von,  C.  J.  ID  M*Mastert  v.  Schoolbred,  l  £sp.  N.  P.  C.  937; 
but  if  they  neglect  this  opportunity,  and  afterwards  the  ship  is  r»- 
cavered,  thea«ared  can  only  claim  for  the  lost  actually  sustained. 

s.c. 
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September/and  recaptured  on  the£5th;  after  whicb,  the 
plaintiff  having  received  intelligence  on  the  30th  of  the  cap- 
ture, but  not  of  the  recapture,  gave  notice  of  abandonment 
on  the  Slst,  yrhich  he  persevered  in  after  the  6th  of  October, 
when  news  of  the  recapture  arrived,  and  that  the  ship  was 
•afe  in  a  port  in  Ireland,  but  which  notice  the  underwriters 
did  not  accept  And  it  appeared,  that  instead  of  a  total 
h>8s,  there  had  been  only  a  small  partial  loss  of  13/:  and  a 
fraction,  for  salvage  and  charges  on  the  policy  on  freight, 
and  15/.  and  a  fraction  on  the  ship  and  policy,  and  that  no 
damage  whatever  was  sustained  by  the  ship  in  the  posses- 
sion of  the  enemy.  The  question  was,  whether  that  which 
in  the  result  turned  out  to  be  only  a  partial  loss  to  a  trifling 
extent  should,  because  of  the  notice  of  abandonment  given 
when  a  total  loss  appeared  to  exist,  be  recovered  as  a  total 
loss.  The  court  were  of  opinion,  that  they  roust  look  to 
the  real  nature  of  the  contract  in  a  policy  of  insurance, 
which  was  nothing  more  than  a  contract  of  indemnity,  and 
consequently,  as  that  which  was  supposed  to  be  a  total  loss 
at  the  time  of  the  notice  of  abandonment  first  given  had 
ceased;  and  as  only  a -small  loss  had  been  incurred  in  the 
salvasfe;  that  was  the  real  amount  of  the  indemnification 
wbicn  the  plaintiff  was  intitled  to  receive  under  this  con- 
tract of  indemnity.  Lord  Ellenborough  observed,  **that 
it  has  been  said  in  argument,  that  the  offer  to  abandon  hav- 
ing been  rightly  made  at  the  time,  a  right  of  action  vested 
in  the  assured,  which  could  not  be  debated  by  the  subse- 
quent events ;  but  that  proposition  is  not  only  not  true  in 
tbe  whole,  but  it  is  not  true  in  its  parts.  The  effect  of  an 
offer  to  abandon  is  truly  this,  that  if  tbe  offer  appear  to 
have  been  properly  made  upon  certain  supposed  facts  which 
turn  out  to  be  true,  the  assured  has  put  himself  in  a  condi- 
tion to  insist  upon  his  atmndonment;  but  it  is  not  enough 
that  it  was  properly  made  upon  facts,  which  were  supposed 
to  exist  at  the  time,  if  it  turn  out  that  no  such  facts  exinted, 
or  that  other  circumstances  had  occured  which  did  not  jus* 
tify  such  abandonment  It  may  be  sai<j  to  be  properly  made 
upon  notice  received,  apd  bond  fide  credited,  by  an  assured, 
of  his  sbip  having  been  wrecked,  whether  such  intelligence 
were  true  or  not,  and  though  tbe  letter  conveying  it  turned 
out  to  be  a  forgery :  and  yet,  clearly  no  right  of  action  would 
vest  in  him,  founded  upon  an  abandonment  made  upon  false 
intelligence,  and  without  any  thing,  in  fact,  to  warrant  the 
giving  of  such  notice.  What  is  an  abandonment  more  than 
this,  that  the  assured,  having  had  notice  of  circumstances, 
which,  if  true,  entitle  him  to  treat  the  adventure  as  a  total 
loss,  he,  iu  contemplation  of  those  circumstances,  casts  a 
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desperate  risk  on  the  underwriter,  wbo  is  to  tave  bimaeIC «i 
be  cao  ?  But  doea  not  all  ibis  presume  the  exiateoce  of 
tboae  facts  on  which  the  right  accrmea  to  him  to  call  upon 
the  uiukrwriter  for  an  iodemnity  ?  And  if  tbey  be  all  inm- 
ginarvyor  founded  in  miscoBception,  or  if  at  the  time  it  hia4 
ceased  to  be  a  total  toss,  aad  there  be  no  daina|*e  to  the  as- 
sured, or  at  least  if  the  only  damnification  arise  ant  of  the 
very  act  (the  recapture)  which  saves  the  iking  iasured  froai 
sustaining  a  total  loss,  the  whole  foundation  w  the  abandoa- 
ment  fai  W 

Soin  BrothertftOB  v.  Bu'ber,  B.  R.  M.  T.  57  6. 3.  where  tfee 
abandoomeot  was  made  after  capture,  but  lef^re  action 
brought  the  ship  waa  recaptured^  it  waa  tiolden  tb«l  the 
abonddmnent  was  not  binding. 

The  loss  of  the  voyage  occasioned  by  the  detentiop  of  the 
ship  will  not  enable  the  owner  to  recover  upon  a  policy  on 
the  ship  as  for  a  total  loss,  the  ship  having  been  released  be- 
fore abandonment'. 

Where  the  ship  was  M^recked,  but  all  the  goods  weie 
brought  on  shore,  though  in  a  very  damaged  state,  so  tb^ 
tbey  became  unprofitable  to  the  assured^ :  held  tbfit  the^a«- 
derwriterson  the  goods,  who  were  freed  bv  the  policy  frooi 
the  particular  average,  could  not  be  made  liable  aa  for  a  to* 
tal  loss,  by  a  notice  of  abandonment. 

Policy  of  assurance  on  goods  foopperand  iroki)  at  andfinoni 
London  to  Quebec,  warranted  freeof  particularav6rage,>and 
the  ship,  owing  to  sea  damage  in  the  course  of  ;^er  voyage, 
was  obliged  to  run  into  port  and  undergo  repair,  and  sows 
part  of  the  goods  were  damaged,  and  the  repaiva  detained 
her  ao  long  as  to  prefent  her  reaching  Q*  tb«t  8ea5on,rand'no 
othersbip  could  be  procured  at  that  or  a  neighbouring  port 
to  forward  the  cargo  in  time,'8o  that  the  voyage  was  aban- 
doned, and  the  ship  afterwards  sailed  on  another  voyages 
held»  that  this  was  not  a  total  loss  of  tbc^goods,  and  that  tbe 
assured  could  not  abandon, 

A  loss  of  voyage  for  the  season  by  perils  of  the  aea,  is  not 
a  ground^  of  abandonment  upon  a  poliqy  on  goods,  Avith  n 
clause  of  warranty,  free  from  average  &c.  where  the  cargo 
is  in  safety,  and  not  df  such  a  perishable  nature  as  to  make 

n  Pai^s  V.  Scott,  9  Taunt.  563.  in  Hunt  ▼.  Kojal  Bzchtngi^  At$wt^ 

o  Thom|»(m  y,  ftoy.  Ex.  Ate.  CAnip.  ance,  B.  R.  Sittings  «t  Seijeuiti'  Itia 

lOBut^aii.  b€lbr»  JL  T,  S6  G.  X    6  BUak  « 

P  Aodei«on  v.  Wallta,  dMaule  IcSH-  Mi«yn,'47. 

w]fn,  340.  recogniud  in  EtcxIIi  t.  9  HuntT.  Tlie  Royal  Kycbaag*  A«ui^ 

'Mitb,'2  HhmWk  ScNryn,  )78.  and  liikve,  a  Bfaijtit  alSthBTyxr,  47, 


Ibe  kiiA  of  vo^Me  a  1qs»  9^  the  commodity,  fUlmugh  the 
ship  he  r^n^ereainci^able  of  proceeding  in  the  voyage. 

Insaiance  on  riup.  The  ship  during  her  voyage,  while 
kKidiag  4ier  homeward  cargo,  was  $eized  by  the  cre^w  and 
earried  away  to  a  distant  country  and  her  cargo  plundered^ 
and  the  siiifK  deserted,  but  W93  afterwards  retaken  by  auo^ 
ther  ship/ and  ijira^  brcu^ht  witji  a  sndall  remaining  part  of 
bercai^o  to  an  English  port  ( not  the  port  of  h^r  destination) 
and  part  of  her  rigging  was  gone»  md  sihe  could  not  fa|e 
made  fit  for  .a  voyage  againwitbout  copAiderable  expense  in 
providing  a  crew  and  stores:  beld^  that  this  ^^s  not  a  ,total 
loss  80  as  to  entitle  the  assured  to  abandon  nfter  not|ic6  .of 
the  recapture. 

Upon  a  boatfle  embargoin  a  foreign  p<Vt%  the  i|\;iip-owi|er» 
who  had  sqMorstely  iMuied  ship  ana  freight,  ^Ijiandoned 
them  to  the  respective  underwriten  at  the  same  time;  the 
abandonment  was  accepted  by  the  underwriters;  i^fterwards 
the  embargo  w^s  taken  ofT^  and  tl^esbip  completed  hervxw- 
lige^afid  eamediVeight  The  freight  having  been  pid  by  the 
freighteis  to  the  underwriters  on  the  ship,  the  snip-owner, 
the  assured  brought  an  action  against  ope  of  the  underwrit- 
ers on  freight^  claiming  as  for  a  total  loss;  it  was  holden, 
that  the  assured  could  not  recover,  the  freight  having  been 
in  fact  earned:  or  suppojsiiigit  to' have  been  in  any  other 
¥me  lost  to  the  aasured,  by  the  pibandonment  of  the  ship  to 
the  npderfrriteoi  thereon,  it  v^asso  lost,  not  by  any  peril  in- 
Wred  against,  ^t  by  the  voluntary  act  of  the  assured  in 
ipi4(tqg  such  fibandonment,  with  which,  and  tile  conse- 
quences thereof,  the  underwriters  on  freight  had  not  any 
c;oiftcern« 

Policy  on  fruit  froni  Cadiz  to  London,  with  the  usual 
memorandom^  In  the  course  of  the  voyage  the  fruit  was 
so  much  damaged  by  the  sea.water  that  it  b^aine  ratten  and 
•lunk,  and  on  Uie  ship's  arrival  at  an  intsrmedi^te  port,  into 
which  she  was  driven,  the  government  of  the  place  prdbki* 
bited  the  landing  of  the  cargo.  The  ship  also,  being  too 
much  damaged  to  proceed  on  her  voyage,  was  sold,  and  the 
cargo  necessarily  thrown  overboard.  It  was  bolden,  on  a 
caaereserved,  that  the  assured  were  entitled  to  recover  for  a 
total  loss;  and  Chambre,  J.  said  "  the  ship  is  expressed  to 
Have  been  so  much  damaged  that  she  could  not  proceed, 
but  was  sold;  now  this  must  certainly  have  made  a  com*. 

r  V^kner  T.  BieUc^  S  Miuk.a  8«l»    t  DjrMn  t^  So>weto^  3  Bca.  A-JM» 
tm,S90.  4f^ 
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plete  end  of  the  voyage.  We  do  not  construe  specM  caieii 
BO  strictly  &8  we  do  special  verdicts;  on  tbewhote,  there- 
fore, it  seems  to  be  that  the  loss  was  total,  and  though  the 
cargo  might  be  said  to  exist  in  specie,  yet  in  value  it  did 
not  exist  at  all.  If  that  be  so,  the  inference  of  law  is  plain. 
What  is  it  against  which  the  underwriters  protect  them- 
selves by  the  memorandum?  Against  partial  damage«^ 
For  what  reason ?  Because,  as  the  commodities  enumerated 
are  perishable  in  their  nature,  it  might  be  impossible  to  m* 
certain,  with  exactness,  what  part  of  the  loss  arose  from 
the  nature  of  the  commodity,  and  what  from  sea-damage. 
If  ever  there  was  a  case  of  total  loss,  it  certainly  is  the  pre* 
sent" 

After  satisfaction  made  as  to  the  goods  themselves*,  if 
restored  in  specie,  or  compensation  made  for  tbeni,  tlie  as* 
sored  stands  as  a  trustee  for  the  insurer,  in  proportion  for 
what  be  h&s  paid. 

A  ship-owner  having  chartered  hii  ship  to  J.  S.*  insured 
the  ship  and  freight  with  different  sets  of  underwriters. 
Having  notice  of  an  embargo  laid  on  the  ship  rn  a  foreign 
port,  he  abandoned  the  ship  and  freight  to  the  respective 
underwriters,  and  received  the  whole  amouiK  of  their  sub- 
scriptions as  for  a  total  loss;  first  undertaking,  by  a  me- 
morandum on  the  ship  poKcy,  to  assign  to  thie  underwriters 
thereon  his  interest  in  the  ship,  and  to  account  to  them  for 
it;  and  afterwards  undertaking,  by  a  shnilar  memorandum 
on  the  freight  policy,  to  assign  to  the  underwrrfefs  on 
freight  all  right  of  recovery,  compensation,  &c.  The  ship 
having  been  afterwards  liberated,  returned  home,  and  earhi^ 
freight,  which  was  received  by  the  assured;  it  was  hohten, 
that  however  the  question  of  priority  as  to  the  title  to  the 
freight  might  have  been,  as  between  tbe  different  sets  c^ 
underwriters  litigating  out  of  tbe  same  fund,  and  however 
the  weight  of  argument  might  preponderate  in  favour  of  the 
underwriters  on  the  ship  (33),  yet  that  tbe  assui^  who  bad 

Q  RandaU  ▼.  Cociovn,  i  Vet.  fS.  Si.    Sec  iiIm)  Leatbam  ▼.  Tciqr,  3 

X  TbompiOQ  ▼.  RowcKoft,  4  East,  R.       BQB.JcP«l.i79. 


(93)  See  Sharp  ▼.  Gladstone,  7  East,  30.  where  Lord  Elleobo- 
To»gh,  C.  J«  observed,  that  a*  to  tbe  general  question,  wl^iber  aa 
abaDdonmeot  could  be  made  to  the  noderwriters  on  freight  after  au 
abaodoBiBiait  to  tbe  underwriters  on  ship,  he  desired,  to  be  und^r* 
stood  as  giving  no  opinion.  •  But  in  Case  ▼.  Davidson,  &  ASaule  & 
Selwyn,79«  by  3  jnstices,  Bayley,  J.  dissent.  Itwas  determined  on 
a  special  case  that  an  abandonment  to  tbe  nndenrriter  on  ship  tfaoa* 
Jers  thelf^ight  subsequently  earned  as  incident  tothcship.     There* 
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eceived  the  freigbt,  was  at  all  events  liable  on  his  express 
indertaking  to  pay  it  over  to  the  underwriters  on  freight, 
3ut  in  a  subsequent  case^^  which  arose  on  the  same  embai^o, 
it  was  holden^  that  although  the  underwriter  on  freight  was 
sntitied  to  recover  the  freight  received  by  the  assured,  yet 
£he  assured  might  deduct  out  of  it  the  fdllowing  expenses: 
1.  The  expensjes  of  ship  and  crew  in  the  foreign  port,  in* 
eluding  port  charges,  (besides  the  expenses  of  shipping  the 
cargo,  which  exclusively  belongied  to  the  underwriters  on 
freight).  52.  Insurance  thereon.  5.  Wages  and  provisions 
of  crew  from  their  liberation  in  the  foreign  port  tHI  their 
discharge  here.  4.  Wages  (provisions  were  supplied  by 
the  foreign  government)  to  the  crew  during  thierir  detchtionj 
But  it  was  further  bolden,  that  the  assured  mB%  not  entitled^ 
to  deduct  out  of  such  freight:  1.  Charges  paid  at  the  port 
of  discharge  on  ship,  and  cargo.* .  ^  Insurance  op  ship.  3. 
diminution  in  value  of  ship  and  tackle  by  wear  and  tear  on 
the  voyage  home. 

In  case  of  a  total  loss,  where  the  policy  is  a  valued  policy, 
the  value  inserted  in  the  policy  must  be  paid  by  the  under* 

writer. 

Goods  protected  byavalaed^poKcy,  being  captured,  ai'e 
condemned  as  lawful,  prize,  the  captors  paying  frei^C 
The  assured  may  recover  as  for  a  total  loss** 

Where  the  subject  matter  of  the  insurance  is  at  first  of 
the  value  mentioned  in  the  policy,  and  there  is  not  any  im-^ 
putation  of  fraud,  the  underwriter  will  be  bound,  in  case  of 
a  loss,  by  the  valuation  in  the  policy,  although  the  loss  hap* 
pens  at  the  latter  end  of  the  voyage,  at  which  time  the  pro* 
perty  insured  is  considerably  diminished  in  value:  as  where 
an  insurance  was  made  on  ship*,  stores,  and  provisions, 
Talued,  on  a  certain  voyage,  and  the  ship  foundered  on 
bei:  arrival  at  the  port  of  discharge;  it  was  holden,  that  the 

y  Sbaip  T.  Gladsione,  7  East,  24.  a  Shawe  ▼.  Felton,  3  East,  109. 

z  Bfanhall  ▼.  Parker,  2  Camp.  N.  P.         • 
€.69. 


fore  where  ship  and  freight  were  iosored  by  separate  sets  of  onder*' 
writers,  and  the  ship,  beinff  a  general  ship,  was  captured,  and  ship 
and  lieigbf  were  abandoned  to  the  respective  nnderwritars,  who  paid 
each  a  total  loss ;  and  the  ship,  being  recaptured,  performed  her  vov* 
ageaiid  earned  frngbt ;  which  was  received  by  the  defendant  for  the 
use  of  those  whowere  legally  entitled  thereto :  it  was  holden  that  the 
underwriter  on  ship  was  entitled  to  recover.  See  further  as  to  abaa» 
donment  of  freight.  Green  v.  R.  Exch.  Ass.  6  Taopt  6^ 


L 


ft 

)fm  being  Ix)t9)»  tnd  qp  fi;attd^  the  uoderwiif^ie?  \tm  Uable  to 
piyr  tUe  vaiuifi  interted  in  the  policy,  altboug^  it  npfa^e4 
that  provisioD$  to  tb^  jij^oiuU  of  half  thai;  valjue  l;i^d  beeo 
expended  (34), 

In  jun  action  upon  t  yalued  poljcjr,  the  defendant  .paid  into 
cemt  spt.  per  cent  It  was  contended,  that  aa  the  ooalract 
admitted  the^alue,  and  aa  the  payoieiit  of  moaejinto  court 
admitted  :the  contact,  the  d^ndant  bad  made  ap  adooLia* 
aion,  vrhieh  furniabed  at  Jeaat  a  primd  ftuck  caae  fgtr  tha 
plaintiff,  pf  a  total  Joas  to  the  amount  inMMttd,iind  thatift 
maa  incumbeiit  on  the  defendant  to  shew  that  tJM  loan  waa 
leas  ibaA  the  whole  ralue  in  tlie^ oUcy.  But  Uie.cottrt  mmxe 
unaoiBBLOiia,  .that  ibe  defandant'a  rale  was  merely  ins  Admia* 
aion  that  « losa^f  SOU  per  cent  bad  bean  aisadained  and  no 


Where  there  is  not  any  Taluation  in  the  peticy,  the  prime 
cost,  or  inroice  price,  together  with  aH  ehargea  ontil  the 
goods  are  put  on  board,  and  the  premium  of  instinMice^  will 
be  the  foundation .  upon  which  tbe  ioaa  shall  be  con^^yled. 
If  part  of  a  cargo,  capable  of  .distipet  valunlion,  be  loat,  the 
value  of  such  part  nuist  be  paid*. 

When  there  is  iniurance  on  goods,  m  may  be  thereafter 
dedated  and  valued,  4he  assured  may,  by  duly  declaring  and 
valuine  before  tbe  loss,  make  it^  vakied  poiky ;  but  if  the 
finajped  do  not  so  declare  and  yalue^i.t  is  then  an  open  policy, 
en4  U)e  interest  must  be  proved  at  the  trials 


VI,  Of  partial  Lsme$. 

A  partial  loss  Upon  a  ship  or  goods,'  is  such  a  propor* 
tion  or  the  prime  cost.as  is  equal  to  thjB  diminution  in  valjue 
occasioned  by  the  dp  mage. 

b  RndBer  r.  Rd^stttTe,   1  TuBt  R.        bmb  t.  -lii^titeR,  -aCwy.  ^IrY-C. 

419.  15S.    . 

C;VW^i«  ||li^M9nsJ^  Q.  J.  Ms^    dafai^,4W. 
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(34)  **'yii]uation.st  the  sqm  ipsured  is  an  estoppel  in  case  of  a 
touHqv;**  Per  ^ee,  C.  J.  in  Eraspjut  y/Auok;M«  « I  G.  f.  .and 
Smith  V.  rje^iney,  ©ec.  13,  .?7i7. 


Xtttbe  <ate  of  a  panul  Um*,  althouf  b  the  policy  be  9 
willed  policy,  yet  the  computation  oiuit  be  by  the  real  ip- 
terest  of  the. assured  on  board,  and  not  by  the  value  in  the 
poUcy;  that  is  the  poliqy^  notwithstandfing  the  TaluatioD, 
nxujst  be  considered  as  an  open  policy. 

Is  ilbe  case  of  a  partial  Iom  upon  goods,  hj  jBea  dam^cu 
tbe  riiiei8,4hat  tbdunderwKiler  is  not  to  besutyected  to  the 
fluctmtukn  of ftbe  jmarket^  and  that, he  is  not  Jiabk  for  any 
loasirhiob may  be  tbe  e^naequence  of  tlie  diHies  or  cbaxgea 
to  beipaidi  tafter  the  adnrivai  of  theconunodity  at  the  palace  of 
ita  deiltaation*  Hence,  \u  computing  tbe  avenige  id  3  case 
^tbia  kind,  tbe  diflfereace  between  the  xeapective  gf^itt 
proceeds  (36)  of  the  dami^ged  goods,  and  wof  tbe  j^oma  if 
they  btid  arrived  sound  at  the  port  ofdtlivery^  must  first  be 
ascertained.  Then,  whatever  aliquot  port  of  the  gross  pro* 
ceeds  of  the  sound  commodity  at  tbe  port  of  dejtvery  %/&dk 
difference  constitutes,  the  same  aliqiK>t  part  of  the  original 
yalue  will  be.tbe  sum  for  which  the  underwriter  will  belia* 
|)Ie  •  ^g*  Suppose  a  hogshead  of  sugar  is  insured  on  a  vov* 
^ge  from  London  to  Hamburgh :  the  original  value  is  80£'; 
being  deteriorated  by  sea  damage,  the  gross  pfoceeds  at 
Hamburgh  amount  to  40/.  whereas,  if  the  sugar  baid  not 
been  damasked  the  gross  proceeds  wouM  have  amounted  te 
60A  The  difference  is  10/.  or  one  ^b  part  of  60/.  Th€ 
sum  then  which  the  uhderwriter  must  pay,  wtH  beoae-^h 
of  30/.  the  original  value,  or  0/.  In  cases  where  the  anam 
are  more  complicated  than  in  the  precediRg  .inatano^  tbe 
calculation  may  be  made  as  .follows;  as  the: gross :pvPGM<ll 
df  the  sound        :        tbe  gross  proeeeda.  of  the  damitged 

t     -:    the  original  value     t      a  fourth  quantity,  wbidi 

t  Le  Ci^,  ▼.  HMgfaet,  Marsh.  641 .  f  Lewis  t.  Rndur,  2  BUfr.  1167. 


•*-^' 


(3^)  It  w«8  solemnly  determined  in  Johnson  v.  Sbeddon,  3  East, 
5ph  racQgpiscd  in  Hurry  v:  Royal  Ex.  Ass.  3  Bos.  &  Pal.  306. 
that  the^ross  preceedsyaod  not  the  net  proceeds,  must 'be  taken  as' 
the  ba9«8  of  the  calculation.  A  car^o  insured  by  a  valued  policy 
was  confiscated  abroad  and  sold* ;  but.  th^  enemy  permitted  the 
foreign  consignee  to  retain  from  tbe  proceeds  the  .aiaoani  of  hll 
acceptances  which  hehad  prenously  paid  ;  tbeassiKcd  not  having 
ahaadonidt  the  loss  bacame  paitifil^nly,  and  the  assured  rwas  hoi- 
don  to  be  entitled  to  recover  from  the  underwriter  a  sum  bearing  the 
flame*proporti6n  to  his  subscription  as  the  loss  ultimately  sustained 
bore  to  the  whole  value  in  the  policy* 

*0»WssrtdT  Giiacs,  4  Tuiat.  W. 
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being  (bund  by  the  rule  of  three,  must  be  subtract^  from 
the  prime  cost,  and  the  difference  will  be  the  average  loss 
or- sum  for  which  the  underwriter  is  chargeable. 

The  proportion  of  loss  is  calculated  through  the  same  me* 
dium  (that  is  by  comparing  the  selling  price  of  the  sound 
commodity  with  the  damaged  part  of  the  same  commodity 
at  the  port  of  delivery)  whether  the  policy  be  valued'  or 
open\  But  the  proportion  of  loss^  when  ascertained^  is 
applied  to  different  standards  of  value.  For  the  original 
value  in  the  case  of  a  valued  policy  is  the  valuation  in  the 
policy;  but  in  the  case  of  an  open  policy,  the  original  valuef 
18  the  invoice  price  at  the  port  of  delivery,  iniiiluding  pire^ 
miums  of  insurance  and  commission. 

A  ship  received'  considerable  damage  from  tempestuous 
weather,  and  the  crew»  completely  exhausted,  deserted  the 
abip  on  the  high  seas|  for  the  mere  preservation  of  their 
lives;  and  the  ship  was  then  taken  possession  of  by  a  fresh 
crew,  who  succeeded  in  conducting  her  safely  into  port ; 
itwasholden^  that  such  desertion  of  the  crew,  did  not  df 
itself  amount  to  a  total  loss;  and  secondly,  that  the  ship 
having  been  sold  under  the  decree  of  the  Admiralty  Court 
to  pay  tbe  salvage,  and  it  not  appearing  that  the  assured 
baa  taken  any  means  to  prevent  such  sale,  that  they  were 
not  entitled  to  abandon,  and  that  there  was  only  a  partial 
loss. 

In  an  action  on  a  policy  on  ship  and  goods,  warranted  free 
from  American  condemnation,   it  appeared,  that  the  ship 
and  goods  were  damaged  by  the  perils  of  the  seas,  and  were 
afterwards  seized  by  tbe  American  government  and  con- 
demned.   It  was  holden,  that  the  total  loss  by  subsequent 
seizure  and  condemnation  took  away  from  tbe  assured  tbe 
right  to  recover  in  respect  to  the  previous  partial  loss  by  sea 
damage^;  inasmuch  as  the  immediately  operating  cause  of 
total  loss  was  one  from  which,  and  its  consecjuences,  the 
underwriter  was  by  express  provision  in  the  policy  exempt- 
ed ;  and  as  the  other  antecedent  causes  of  injury  never  pro- 
duced any  pecuniary  loss  to  the  plaintiff;  and  as  there  never 
existed  a  period  of  time  prior  to  the  total  loss,  in  which   ' 
tbe  assured  could  have  practically  called  on  the  underwriter 
for  an  indemnity  against  the  temporary  and  partial  injury. 

^  The  liability  of  the  underwriter  is  not  restricted  to  the 
single  amount  of  his  subscription',  but  be  may  be  subject 


g  UwitT.Racker,2Biur.  I1S7. 
h  Uiher  T.  Noble,  IS  Eut,  039. 
i  Tbornlj  ▼.  Hcbson,  S  B.  It  A.  611. 
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eifher  to  teveral  avemge  losses,  or  to  tn  average  loss  and 
total  loss«  or  to  moi^y  expended  and  labour  bestowed  about 
the  defence,  safeguard,  and  recovery  of  the  ship,  to  a  much 
greater  amount  than  the  subscription ;  and  it  shall  be  reco- 
verable as  an  average  loss. 

Upon  a  policy  on  hogsheads  of  sugar,  warranted  against 
particular  average,  some  part  of  the  sugar  in  every  hogs- 
head being  preserved,  though  less  than  three  percent,  on  the 
cargo ;  it  was  hoiden*  that  this  could  not  be  a  total  loss. 


VII.  O/Adjusimeni. 

The  adjustment  of  a  loss  is  the  settling  and  ascertaining 
the  amount  of  the  indemnity  which  the  assured",  after  all 
allorvances  and  deductions  are  made,  is  entitled  to  receive 
voder  the  policy,  and  fixing  the  proportion  which  each  un- 
derwriter IS  liable  to  pay* 

An  acyustment  being  indorsed  on  the  policy,  and  signed 
by  the  underwriter,  with  a  promise  to  pay  in  a  given  time, 
is  to  be  considered  as  a  note  of  hando,  but  it  does  not  require 
a  stamp^  If  the  underwrittr  refuses  to  pay,  the  assured 
may  deciarei  on  the  policy,  and  give  the  adjustment  in  evi- 
dence (proving  the  signature)  as  an  admission  of  all  the  facts 
necessary  to  b^  proved.  It  is  not  necessary,  although  usual 
at  this  clay,  to  declare  specially  on  the  adyustment^  The' 
adjustment  is  only  primd  facie^  and  not  conclusive  evi- 
denee  against  the  underwriter. ' 

Hence  where  the  witness',  who  proved  the  adjustment, 
swore  that  soon  after  the  underwriters  had  signed  it,  doubts 
arose  in  their  minds  as  to  the  honesty  of  the  transaction. 
Lord  Kenj^on,  C.  J.  was  of  opinion,  that  in  such  case  ther- 
plaintiff  should  produce  other  evidence,  and  that  shutting 
the  door  against  enquiry, after  an  adjustment,  would  be  put- 
ting a  stop  to  candour  and  fair  dealing  amongst  the  under- 
writers. The  court  afterwards,  on  a  motion  tor  a  new  trial, 
concurred  in  opinion  with  the  chief  justice. 

m  Hbdbuig  V.  Pcanon,  7  Taunt,  154.  ion,     London  BittiDgi  after  If.  T. 
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Gmf  opoii't  policy  of  insuroiice  upoa  the  riiip  Vsrisui^, 
snd  gboih,  **  fttMn  London  to  Leghorn  and  Nvpleft,  <fc 
Naples  aad  Leghorn,  both  or  eitba-,  with  permisBion  to  join 
CMrvojr  in  the  Channel  aad  to  call  at  Gibraltar."  .The  plain- 
tiff declared  for  a  total  loss  by  perils  of  the  aea.  •  A  broker, 
called  on  the  part  of  the  piaiatiff,  aaid,  that  he  had  effected 
the  policy,  and  that,  it  had  been  subscribed  by  one  WClery, 
as  the  deiendant's  agea^  That  after  the  loss  there  was  laid 
before  the  agent  a  translation  of  ail  the  papers  which  bad 
come  to  his  (the  broker's)  bands,  and  that  the  agent  might 
have  examined  them  if  he  pleased,  and  that  he  signed  the 
adljustment'  It  was  thoo  proposed  to  call  M'Ctery,  but 
Erskine  objected  to  it,  on  the  ground  that  he  was  an  inter* 
ested  witness,  Kenyon,  C  J«  over^^uled  the  objection,  ob- 
serving, that  however  his  concern  in  the  transaction  might 
operate  on  bis  feelings  and  affect  his  credit,  he  did  not  think 
h«  had  sttcb  ao  interest  as  to  render  htm  i  ncompetent 
M'Ciery  was  then  tailed,  who  said,  that  he  read  the  protest 
in  a  cursoiy  manner,  and  that,  when  became  to  the  average, 
obaervkig  the  accounts  to  be  correct,  and  not  then  knowing 
what  he  bad  learned  afterwards,  viz.  that  some  vitriol  bad 
been  stowed  in  ao  improper  part  of  the  ship,  be  signed  the 
adjustment — Keoyoa,  C.  J.  ''When  I  first  came  into  this 
courts  I  was  told  that  an  adjustment  was  conclosive  evidence 
against  a  defendant.  My  mind  revolted  at  this  proposition, 
and  I  then  went  to  the  estent»  and  perhaps  I  Moe  gone/ar 
enough,  of  saying,  that  if  there  had  been  any  fraud  practised, 
or  if  there  had  been  «iy  miaconception  of  the  law  or  fact 
upon  which  the  adjustment  had  been  made,  the  underwriter 
should  not  lie  absolutely  concluded  by  it ;  but  can  I  say  in 
this  case,  that  a  merchant  in  the  city  ot  London,  wImni  pa* 
pers  were  laid  before  him,  and  he  had  an  opportunity  of  ex- 
atnining  them,  signed  the  adjustment  inconsiderateliff** 
Verdict  for  the  Plaintiff.— N.  The  defendant  was  not  pre- 

ered  to  prove,  that  the  vitriol  had  been  improperly  stowed, 
e  Christian  v.  Combe,  S  Esp.  N.  P.  C.  489.  to  the  same 
effect. 

Since  these  decisions,  acase  has  occurred^  via.  Herbert  v. 
Champion^  1  Camp.  N,P,C.  ia4«  in  which  Lord  £Uenbo- 
rough  has  expressed  a  clear  opinion,  that  an  adjustment  is 
merely  an  admission  on  the  supposition  of  the  truth  of  cer- 
tain facts  stated^  that  the  assured  are  entitled  to  recover;  and 
anhongh  It  is  inoimbenton  an  underwriter,  who  has  once 
MmJtted  his  iinbiiity  by  an  adjutfjnent,  to  anake  oat  a  stioag 
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case,  yet,  until  actuat  payment  of  the  money,  he  may  arail 
bimaetf  of  any  defttiGe^  which  either  the  &tts  ortbe  kw  of 
the  case  will  famish* 

ft     • 

In  Shepheiti  v.  Cbewter^  1  .CaiBP|i^  N*  f.  C  974.  it  was 

holdenthatan  adjustment  was  not  binding,  although  the 

QDd«wrtter/fft  the  tinie  of  signing  Hg  bM  aiiopportiMiit|f  of 

beooning  acquainted  with  the  histofy  of  ike  voyage,  and^ie 

drcunilfttioes  attending  the  loss,  hisLatt-eiitioii  »ot  bai^iiif 

.  been  dhiwn  to  the  fact  wbieb  dischaif^  hi^  liability  to^  tbe 

assured ;  liord  EUenborough,,  C.  J.  observing^  th«t  the  mU 

justment  was  primd  facie  evidenoer  against  the  ddfeodMit^ 

but  it  certaiBly  did  not  bind  him,  unless  there  tbae  afuli  dith 

ebsnre  of  the  circumstaudes  of  tke  euse :  uiUeee  they  were  aU 

blazoned  to  him  as  they    realty    existed.      But    see    Mr. 

Campbell's  note  on  Ibis  case,  in  which  bejias  shewn,  tbat, 

upon  principles  of  kw,  a  nerf  adjustment  is  not  in  any  case 

or  under  any  circumstances  conclusive,  and  that  the  utmost 

effect  which  can  be  given  to  it^  is  to  transfer  the  burthen  of 

Efoof  from  the  assured  to  the  underwriters.  The  doctrine 
lid  down  by  Lord  £lienborougb,  in  Herbert  v.  Champion, 
certainly  supports  the  argument  of  Mr.  Campbell  :  but  the 
expressions  used  by  his  Lordship  in  Shepherd  v.  Chewtefy 
seem  to  re-establish  the  opinion  delivered  .by  Lord  Kenyon 
in  VoUer  v.  Griffiths,  and  Christian  v.  Combe.  It  is  to  be 
lamented  that  on  a  sulyect  of  so  much  itnportance,  hitherto', 
there  has  not  been  one  solemn  decision,  and  that  the  law 
relating  to  the  operation  and  eSectof  an  adjustment,  is  stlTI 
to  be  gleaned  from  the  fluctuating  opinions  of  three  or  four 
judges  sitting  at  Nisi  Prids. 

A  ship  was  insured,  warranted  free  of  capture  in  portf^ 
A  leMer  aimottucing  her  capture  stated  it  to  be  in  port^oa 
wbicb  tfate  ttntterwI'iSer  and  asmlred  adjusted  (  the  former 
feturned,  and  tbo  lattdr  received  ba^k  tbe  pr^nljitm;  It 
aAernvsFnls  appetred  the  capture  was  tiot  in  pbrt.  H^d, 
tt^t  tb«  ftisttned  #as  nbt  pr^iudinl  by  th€  ftdJUStitieiit  ttttd 
ffc^ytAeat  fltmi  rtscHrrerih^  bfi  tb«  jMflcy.  Whethet  the 
dfaderwHtei^tf  name  had  be^t)  i^rtli'UtkoBrthe  ftdjui^tttlefit  onl$', 
or  off  the  policy  als'cP^. 


fH  ItrSURANCE. 


1.0/ the  Remedy  by  Aelienfcr  Breach  o/ihe  Con* 
iraei  of  Inewr^tnee^  and  herein  of  the  Deelara* 
iion^^*Pleadmg9'^oniolidaiioH  RuU. 

The  usual  remedy  or  form  of  actioo  against  the  inaurers 
or  ttoderwritersy  to  recover  a  loss  upon  a  policy  of  insurance, 
iaan  action  on  the  case,  founded  upon  the  express  special 
undertaking  of  the  insurers  who  have  signed  the  policy,  or 
(as  it  is  technically  called)  a  special  assumpsit,  adding  a 
general  indebtiatus  assumpsit,  with  the  usual  money  counts, 
as  they  may  become  necessary,  in  case  the  policy  should  be 
considered  as  void, and  the  assured  entitled  to  recover  the 
premium* 

The  policy  mast  be  stated  in  the  declaration,  and  it  must 
be  alledged,  that  it  was8igne4  or  subscribed  with  the  name 
of  the  insurer  against  whom  the  action  is  brought;  that  in 
consideratioii  that  the  assured  had  paid  to  the  defendant  the 
premium,  the  defendant  had  undertaken  to  indemnify  the 
assured  against  the  losses  specified  in  the  policy ;  that  the 
goods,  wares,  and  merchandizes,  were  laden  on  board  theship 
to  the  amount  of  £ — fi,  e.  the  value  insured)  (96) ;  and 
further  it  must  be  alleged,  that  the  plaintiffs  were  interested 
(3?)  therein,  unless  the  insurance  be  on  a  foreign  ship,  in 


(36)  In  an  aetion  ou  a  policy  of  insurance  of  indigo  and  bale 
goods,  after  setting  oat  the  policy,  it  was  averred  in  the  declaration 
uxkiditers  goads  were  loaded  on  board,  and  that  thepoli^^was 
made  on  the  #ati/  goods  ;  on  special  demurrer,  because  it  was  not 
averred,  that  the  goods  stated  to  have  been  loaded  on  board  were 
indigo  or  bale  goods,  the  court  observed,  that  the  allegation,  ia  the 
declaration,  that  the  policy  was  made  on  the  ffoods  put  on  boaitl, 
completely  answered  the  objection  taken,  since  tlwt  could  not  be 
true,  unless  indigo  or  bale  goods  weie  loaded  on  board,  which  it 
would  be  necessary  for  the  plaintiff  to  prove  at  the  trial.  De 
Symons  v.  Johnston,  9.  Bos.  and  Pul.  N.  R.  77- 

(.37)  It  is  immaterial  to  aver  interest  at  any  day  previous  to  the 
commencement  of  the  risk.  In  a  declaration  on  a  policy  on  freight 
if  it  be  averred,  that  the  plaintiff  was  interested  at  the  time  of  the 
ship*s  sailing,  or  that  the  policy  was  made  on  a  certain  day,  and 
that  afterwards,  on  a  subsequent  day,  the  plaintiff  acqniied  an  in- 
terest, it  will  suffice.  Per  Cur.  Rhind[v.  Wilkinson,  a.  Taunt.  249,3. 

A  person  who  has  several  interests  in  a  ca[rgo,  viz.  as  partner  in 
i\ths»  as  ososignse  of  the  whole,  and  as  having  a  lien  on  the  whole. 
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which  case  an  averment  of  interest  is  not  necesfary  (38). 
The  declaration  then  proceeds  to  state,  that  the  property 
insured  was  lost,  and  by  what  means  it  was  lost,  so  as  to 
bring  the  case  within  some  or  one  of  the  perils  specified  in 


for  advaDceSy  may   protect  them   all  by  one  insurance,    without ' 
expnssiDg  io  the  policy  the  number  or  nature    of  hi»  interests. 
Carruthers  ▼•  Sheddon»  6  Taunt.  1 4. 

Joint  owners  of  property  insured  for  their  joint  ase  and  on  their 
own  account,  cannot  recover  upon  a  coant  on  the  policy  .averring 
the  interest  to  be  in  one  of  them  only*. 

(38)  Whether,  in  such  case,  it  may  he  necessary  that  any  alle* 
gation  as  to  the  property  of  the  ship  should  be  made  on  the  part  of 
the  plaintiff,  or  whether  it  be  not  incumbent  on  the  defendant  to 
shew  that  the  property  is  not  insurable  within  the  .statute  19  G.  9. 
c.  !I7*  s.  1.  is  a  question  which  has  not  been  solemnly  decided.  .  In 
several  cases,  where  actions  have  been  brought  on  foreign  ships« 
averments  as  to  the  property  have  been  inserted  in  the  declaration, 
Io  Crauibrd  v.  Hunter,  8  T,  R.  f  5.  rt  was  averred,  that  the  ships 
iosoed  .were  not  belonging  to  his  majesty,  or  any  of  hrs  subjects. 
before  or  at  (he  time  of  making  the  policy^  or  at  the  time  of  the  tout. 
In  Nantes  v.  Thompson,  d  East«  585»  the  averment  was,  *'  that  the 
ship  was  net  at  the  time  of  effceting  the  policy,  nor  of  the  hap- 
pening of  the  loss,  nor  xU  any  other  time^  the  property  of  the  king, 
or  any  of  his^  sabjects.**  In  nether  of  these  cases  was  any  ob- 
iection  made  to  the  form  of  the  averments ;  but  in  Kellner  v.  Le 
Aiesurier,  4  Cast,  396,  (where  an  insurance  was  made  in  England 
on  the  ship  Princess  Louisa,  lost  or  not  lost,  *'atand  from  Lisbon 
to  Cadiz,  &c,**)  the  averment  being  that  the  ship  was  not  at  the 
time  of  making  the  policy,  nor  of  the  happening  of  the  loss,  the 
property  of  the  king,  or  any  of  his  subjects, .  there  was  a  special  de- 
'  murrer,  assigning  tor  cause,  that  the  declaration  did  not  contain 
an  averment  of  mterest  and  that  it  did  not  appear  that  the. ship, 
at  the  time  of  her  departing  from  Lisbon,  or  at  the  begiqning  of 
the  adventure  insured,  was  not  the  property  of  the  king,  or  any  of 
his#nbjects.  It  was  contended,  on  the  part  of  the  .  plaintiff,  that, 
supposing  the  allegation  in  question  to  be  insufficient,  yet  it  might 
be  rejected  as  surplusage,  for  it  was  not  necessary  to  make  any 
allegation  at  all  on  the  subject,  and  that  the  onus  lay  on  the  de- 
fendant t6  shew,  that  the  property  was  not  insurable  m  virtue  of  - 
the  provisions  introduced  by  the  statute  19  G.  9.  c.  37*  s.  1.  The 
ct>art  being  of  opinion  in  favour  of  the  defendant,  on  another 
ground  of  objectiou,  declined  the  consideration  of  the  question  as 
to  the  averment. 

♦  Bell  V.  Analeyt  16  Exit,  141. 
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the  policy^  and  thereby  istended  to  be  inmired  agaimt ;  ^ 
by  the  barratry  of  the  master  or  mariners,  fcc. 

It  is  necessary  to  shew  who  are  the  real  contracting  par- 
ties ;  and  to  describe  truly  the  interest  on  which  the  policy 
is  effected.  Therefore  if  A.  and  B./ jointly  interested  in  a 
ship^  effect  an  insurance,  and  there  be  two  counts,  the  one 
averring  interest  in  A.  and  the  other  averring  interest  in  B., 
the  plaintiff  can  recover  on  neither  count'. 

If  the  plaintiff  should  allege  in  the  declaration*,  that  there 
was  a  total  loss,  and  lay  his  damages  accordingly,  evidence 
of  a  partial  loss  will  mainiain  the  declaration,  and  plaintiff 
may  recover  the  amount  of  his  real  loss. 

The  two  insurance  companies,  namely,  the  Royal  Ex- 
cbange  and  the  London  Assurance,  having  been  in  conse- 
quence of  the  Stat.  0  G.  1.  c.  18.  incorporated  by  several 
charters  granted,  and  having  a  common  seal  affixed  to  all 
their  contracts,  the  proceeding  against  these  companies 
must  be  by  action  of  debt  or  covenant. 

If  there  has  been  a  double  insurance  (39)*  then  it  will  be 

E roper  to  consider  against  which  of  the  underwriters  (as  the 
est  man,  or  in  the  best  circumstafuces)  the  action  shall  be 
brought 

%  Cohen  v..  HaDBun,  5  Taunt.  101.  a  2  Buir.  904  1  HI.  R.  19S. 


(39)  Doable  insanince  is,  where  there  are  two  insurances  made 
by  the  same  person  on  the  same  risk,  whereby  the  assured  proposes 
to  receive  the  same  sum  twice  for  the  same  loss,  or,  in  other  words* 
m  double  satisfaction.  The  policy  of  the  law,  however,  will  permit 
the  recovery  of  a  single  satisfaction  only.  But  although  the  insured 
is  not  entitled  to  two  satisfactions,  yet  in  an  action  upon  the  first 
policy,  he  may  recover  the  whole  sum  insured*.  Whether  in  such 
case  the  first  insurers  may  recover  a  rateable  satisfaction  from  the 
other  insurers  seems  to  be  a  veiata  quastiof.  See  further  on  th** 
subject  of  double  insurance,  Godin  v.  London  Assurance,  I  Burr. 
489.     I  Bl.  R.  103. 

•  Newby  v.  Read,  1  Bl.  R.  416. 

t  AiT.  Newby  y.  Read,  ubi.  sup.  Rogeim  r.  Davit)  Beawes^  342.  Davis  v. 
Gildart,  aU  decided  at  N.  P.  by  Ld.  ATanifleld.  Ner.  AMcaa  Comp.  v.  Bull, 
1  Show.  132. 
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Of  the  Pleadings. 

The  action  of  asaumpsit  being  that  form  ol  action  which 
.  is  moat  usuaUy  bfought  upon  policiea  of  asa^raoce,  the  die- 
.fendant  may  of  course  plead  any  plea  which  the  law  permits 
.to  be  pleaded  to  that  action ;  but  aa  the  grounds  of  «efe«oc» 
wbich<  are  oiost  usually  insisted  on  by  the  insurers,  go*  to 
the  disaffirmance  of  the  contract,  and  consequently  nay  ht 
given  in  evidence  under  the  general  issue,  non  aasutopsity  it 
rarely  happens  that  any  other  plea  is  pleaded.  This*  ptea 
puts  in  issue  every  material  allegation  in  the  declaration. 

The  actions  of  debt  and  covenant  (which  are  the  only 
forma  of  action  which  can  be  adapted  in  cases  where  the 
two  ioaurance  companies  are  defendants),  not  admitting  hjf 
the  rulea  f f  the  comnion  law  of  any  plea  like  non^asauipiHit^ 
which  will  put  in  issue  the  whole  declaration,  (for  fioA  est 
factum  only  puts  in  issue  the  due  execution  of  the  deed 
declared  on,)  it  has  been  expressly  provided  byatat  H  G.  b 
c*  30. 8. 43.  "  that  in  all  actipns  of  debt  againsjt  either  of  the 
said  corporations,  or  upon  any  policl^  of  ins^jroQce  under 
their  common  seal»  it  shall  be  lawful  for  them  to  plead  gene- 
rally, that  they  ow.ed  notJMng  to  the  plaintiff  in  ^ch  action ; 
and  in  actions  of  covenant  upon  such  policies  to  plead  gene- 
rally, that  they  have  not  broke  the  covenants  in  such  foMcy 
contained,  or  any  of  them.  And  if  issue  be  joined  thereupon^ 
U  shalV  be  lawful  for  the  jury,  if  they  see  cause,  to  6nd  at 
vendict  for  the  plaintifif,  and  to  give  such  part  only  of  the  iont 
dentanded,  if  in  debt,  or  so  much  damaoes,  if  in  covenant,  aa 
it  shall  appear  to  tbera,  upon  the  eviaence^  auoh  plaintiff 
ought  injustice  to  have.'' 


»» 


e^nsalidatlon  J^ir/e, 

Inactions  upon  a  policy  of  assurance  against  several  under- 
vrttter^,  tbe  court,  by  consent  of  the  plaintiff,  will  make  a 
rule,  on  the  application  of  the  defendants,  which  is  called  the' 
consolidation  rule^for  staying  the  proceeding  in  all  the  ac- 
tions except  one,  upon  the  defendants  undertaking  to  be 
bound  by  the  verdict  in  that  action^  and  to  pay  the  amount 
^f  their  several  subscriptions  and  costs,  in  case  averdict  shall 
be  given  therein  for  the  plaintiff.    This  rule,  though  at- 

li  TSdd*!  Prae.  p.  6S2,td.  M.557.  ed.  Sd. 
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tempted  before  without  success^  was  introduced  by  Lord 
MansBeld  iato  general  use,  to  avoid  the  expense  and  delay 
arising  from  the  trial  of  a  multiplicity  of  actions  upon  the 
same  question ;  and  if  the  plaintiff  will  not  give  his  consent, 
the  court  have  the  power  of  granting  imparlances  in  all  the 
actions  but  one,  till  the  plaintiff  has  an  opportunity  of  pro- 
ceeding to  trial  in  that  action.  On  the  other  hand,  if  the 
plaintiff  consent  to  the  rule,  the  court  will  make  the  defend- 
ants submit  to  reasonable  terms,  such  as  admitting  the  po- 
licy, producing  and  giving  copies  of  books  and  papers,  and 
undertaking  not  to  file  a  bill  in  equity,  or  bring  a  writ  of 
erron 

The  plaintiff  having  brought  actions  against  the  defend- 
ant, and  several  other  underwriters,  upon  a  policy  of  insur- 
ance^, a  consolidation  rule  was  obtained,  by  which  it  was 
ordered  that  the  several  parties  should  be  bound  by  the  ver- 
dict to  be  given  in  a  cause  of  Aylwin  v.  Wylie.  That  cause 
having  been  tried,  and  a  verdict  found  for  the  plaintiff,  the 
defendant  brought  a  writ  of  error;  but,  having  omitted  to 
put  in  bail  in  error,  within  due  time,  the  plaintiff  took  out 
execution.  The  defendant  in  the  present  action  then 
brought  a  writ  of  error,  and  put  in  bail,  notwithstanding 
which  the  plaintiff  moved  for  leave  to  sue  out  execution 
against  him.  The  court  refused  the  application.  Sir  J. 
Mansfield  observing,  that  the  form  of  the  consolidation  rule 
decided  this  motion,  which  was,  that  the  proceedings  in  the 
several  causes  should  be  stayed,  and  that  the  parties  should 
be  bound  by  the  verdict  to  be  given  in  the  cause  of  Aylwin 
V.  Wylie,  if  that  should  be  to  the  satisfaction  of  the  judge 
and  the  court.  How  then  could  the  court  say,  that  this  rule 
deprived  the  defendants  in  any  of  the  actions,  from  bringing 
writs  of  error  ?  It  was  admitted  that,  in  the  action  tried, 
the  defendant  was  entitled  to  bring  a  writ  of  error.  Then 
why  should  the  other  defendants  be  precluded  ?  It  was  con- 
tended, however,  that  as  the  defendant  in  theaction  tried  had 
been  prevented,  by  a  blunder,  from  rendering  his  writ  of 
error  effectual,  that  blunder  should  affect  the  other  defend- 
ants. But  there  was  nothing  in  the  rule  to  authorize  that 
position ;  the  order  related  solely  to  the  verdict. 

e  jl^lwin  V.  FftTine,  3  N.  R.  480. 
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IX.  0/  the  several  Grounds  of  Defence  on  which 
the  Insurer  may  insist: 
1.  Alien  Enemy. 

9.  Illegal  Voyage  or  illegal  Commerce. 
S*  Misrepresentation. 

4.  Breach  of  Warranty, 

1.  Time  of  saMing. 

2.  Safety  of  a  Ship  at  a  particular 
Mmpress'^  Time. 

S.  To  depart  mth  Convoy. 
.4,  Neutral  Properly. 

I   nV  «l5^*  ^^^  to  deviate. 
"       (9.  Seaworthiness. 

5.  Re-assuranee, 

6.  Wager  Policy. 


1.  Alien  EnetfiM.  . 


If  the  parties  interested  in  the  insurance  become  alien  ene- 
mies before  the  loss  happens,  this  may  be  pleaded  to  an  ac- 
tion brought  in  the  name  of  the  British  agent  who  effected 
the  insurance^  But  where  parties  interested  became  alien 
memies  after  the  loss  happened,  though  before  action  com* 
meoced,  it  was  bolden  tbat,|[|e  British  agent,  who  effected 
the  insurance,  might  recover  against  the  underwriter,  who 
had  only  pleaded  the  general  issue*. 


*  9.  Illegal  Voyage,  or  Illegal  Commerce. 

Another  ground  of  defence  is,  that  the  voyage  insured 
was  prohibited  by  law,  or  that  the  goods  insured  were 
intended  for  carrying  on fih  illegal  commerce.     In  net- 


d  BiSndon  v.  Nesbitt,  6  T.  R.  23. 

«  Flindt  T.  Waters,  15  East,  260.    See 

«l80  Hannan  v.  Kangston,  3  Cajtnp. 

N.  P.C.  153. 8.  P.  An  alien  to  whom 
'  a  bill  of  Exchangt  drawn  on  a  British 

subject  in  England,  by  a  British  sub- 


ject detained  prisoner  in  France  dur- 
ing war, .  payable  to  another  British 
subject  detained  there,  is. there  in- 
dorsed by  the  latter,  may  sue  on  it  in 
this  country  after  the  return  of  peace. 
Antoine  v.  Morshead,  6  Taunt.  237*. 
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tiier  of  these  cases  can  an  action  be  supported  against  the 
underwriter  for  non-performance  of  the  contract  of  insur- 
aDce. 

The  circiunslanca  of  the.underwiriUnbavtngteenappri^ed 
of  the  illegality  of  the  voyage  or  tr^de  is  vboliy  Hipmaterial, 
but,  in  order  to  render  the  insurance  illegal^  it  is  necessary 
that  the  illegality  should  exist  during  the  cour9e  Of  the  voy- 
age insured.  Hence,  a  policy  on  goods  purchased  with  the 
proceeds  of  an  illegal  cargo  is  bindtn^' ;  and,  in  like  manner, 
the  assured  may  recover  on  a  policy,  akhougb  tbe  ship,  in 
a  prior  voyage,  had  Jbeen  guilty  of  ^me  transgression  for  . 
which  she  was  liabl^e  to  be  seized*. 

Trading  with  an  eneipy^,  without  ihe  kinj^^  license,  being 
illegal,  the  law  will  not  enforce  a  contract  of  insurance  made 

for  the  protection  of  such  trade.  But  it  is  legal  to  trade 
with  the  subjects  of  an  enemy's  country  by  the  king's  li- 
cense*. If  it  be  provided  in  such  license,  that  the  party 
acting  under  it  shall  give  bond  for  tbe  due  exportation,  to 
the  places  proposed  of  the  goods  intended  tow  exported 
to  such  country,  and  they  are  exported  without  siich  bond 
having  been  given,  such  exportation  is  illegal,  and  the 
owners  cannot  recover  on  a  policy  to  protect  tbe  goods* 
If  a  license  to  export  and  deliver  goods  to  an  enemy's  coun- 
try be  granted  for  a  limited  time,  it  is  not  sufficient,  that 
the  goods  were  shipped  before  the  expiration  of  tbe  time, 
tbe  ship  not  sailing  until  after  that  time.  But  if  the  adven- 
ture licensed  be  bonii  Qde  prooecu^ed,  wiihin  a  part  of  tbe 
tiqie  limited,  it  will  nqt  become  illegal,  beoatise,  by^soixii^ 
sfccident,  t)ie  voyage  was  protracted  beyond  tbat  period''. 

nTmding  to  tbe  East  Indies,  in  contravention  of  the  atat. 
9  &  10  W.  S.C.  44.  (whereby  a  foonopoiy  is  vested  Jn  the^ 
East  India  Company),  is  iUegal,  and  consequently  policies 
on  ships  engaged  in  such  trading  are  void^ 

Whenever  the  crown,  for  purposes  of  state  policy  and 
public  advantage,  licenses  a  description  of  trading  with  an 
enemy's  country,  wbicb  wo^ld^otberwise  be  unquestionably 
illegal,  such  commerce  must  be  regarded  by  all  tbe  subjects 
of  thearfalm,  and  by  th^  courts  of  law  as  kjgal,  with  all  tthe 
can3.equences  of  its  beiug  legal ;  <)|ie  of  wbich  conaequencea 
is  a  right  to  contract  with  other  sul>jectsof  tbe  country  for 
the  protection  of  such  property  in  the  course  of  its  convey- 

'  ^'i  ^'  ^?Pl«ton,  8  T.  R.  56S.  k  Schroeder  v.  Vaux,  15  East,' 52.. 

f  ,5     •  i  Camden  ▼.  Andemon,"«T.^.  ItS. 

h  Potts  V.  Bell,  ST.  R.  648.  Afcnncd  on  error  to  Exck.'Cair.  1 

i  Vandytk  t.  WWtmore,  r  J!«t,  47S.  Bos.  ft  tiil.  272. 
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ance  to  il8  licensed  place  of  deattnatioti,  though  an  enemy*8 
country,  and  for  the  purpose  of  being  there  delivered  to  an 
alien  enemy  aa  consignee  or  porcbaaer*. 

A.  a  Spaniard  by  birth%  who  had  been  domiciled  as  a  mer« 
chant  -in  England  for  several  years,  having  purchased  and 
shipped  goods  in  a  neutral  vessel,  on  account  of  a  correspon- 
dent, a  native  of,  and  resident  in  Spain,  obtained  a  license 
from  the  British  government  for  the  vessel  to  proceed  with 
her  cargo  on  a  voyage  from  an  English  port  to  a  port  in 
Spain.  A.  effected  a  poHcy  on  the  goods,  which  was  in  the 
usual  form,  and  stated  to  be  made  by  A.  **  as  well  in  his  own 
name  as  in  the  name  of  any  person  to  whom  the  same  might 
appertain.'*  The  vessel,  in  the  prosecution  of  the  voyage, 
was  captured  by  a  French  privateer,  and  carried  into  a  port 
in  Spain,  where  the  vessel  and  cargo  were  condemned.  At 
the  time  of  the  capture  and  condemnation,  France  and  Spain 
were  co*belltgerent  allies  at  war  with  England.  A.  having 
brought  an  action  on  the  policy,  averring  interest  in  the  pur- 
chaser, it  was  bolden,  that  A.  was  entitled  to  recover,  and 
that  the  action  was  well  brought  in  his  name  for  the  bene- 
fit of  the  purchaser;  that  the  legal  result  of  the  license  was,  • 
that  not  only  the  plaintiff,  the  person  licensed,  might  sue  in 
respect  of  such  licensed  commerce  in  an  English  court  of  law, 
but  that  the  commerce  itself  was  to  be  regarded  as  legpliyed 
for  all  purposes  of  its  due  and  effectual  prosecution.  That 
for  the  purpose  of  the  licensed  act  of  tracing  (but-to  that  ex* 
tent  only)  the  person  licensed  was  to  be  considered  as  virtu- 
ally an  adopted  subject  of  this  country,  and  his  trading,  as  far 
as  the  disabilities  arising  out  of  a  state  of  war  were  concerned, 
was  British  trading;  that  the  plaintiff  and  the  Spanish  pur- 
chaser of  the  cargo  were  actually  privy  to  the  objects  ot  the 
British  government,  and  acting  in  furtherance  thereof,  and  in 
direct  opposition  to  the  laws  and  policy  of  their  own  country, 
and  that  it  could  not  be  contended  to  be  illegal  to  insure  a 
trade  carried  on  in  contravention  of  the  laws  of  a  state  at  war 
with  us,  and  in  furtherance  of  the  policy  of  our  country  and 
its  trade,  and  which  this  trade  in  question,  sanctioned  as  it 
was  by  his  majesty's  license,  must  be  deemed  to  have  beep. 

In  Mennett  v.  Bonham^  15  East,  495,  and  Flindt  v.  Crok- 
aU«  15  East,  592,  which  were  argued  in  B.  R.  E.  T.  59  Geo. 
S,  the  authority  pf  the  preceding  decision  appears  to  have 
bioeo  doubt^ed.  These  Utter  cases  k^we  been  reviewed  in  a 
Court  of  £rfor;  and  the  judgoaenl  of  B.  R.  has  been  re- . 


ni'UnitriehS'T.Nol^e,  t3  East,  632.        n  Utptricha  v.  Noble,  B.  EH.  61  G. 

3.  13  East,  332;.     . 
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versed.    See  5  Taunt.  674.    See  also  A-ntbony  v»  MoUoc, 
5  Taunt.  711 ;  and  Bazett  v,  Meyer,  5  Taunt.  8?4. 

A  license  granted  unrier  an  order  in  council  to  H.  S,  (a 
British  resident  mercliant),  permittmg  a  vessel  bearing  a«y 
flag,  except  the  French,  to  proceed  in  ballast  from  any  port 
north  of  the  Scheldt  to  Archangel,  there  to  load  a  cargo  of 
such  goods  as  are  permitted  by  law  to  be  impprted,  and  pro- 
ceed with  the  same  to  a  port  i»  the  united  kingdom,  was 
considered  as  not  confined  personally  to  H.  S..,  or^any  parti- 
cular class  of  persons' :  and  therefore,  where  Russian  sub- 
jects at  Archangel,,  who  were  alien  enemies,  bad  shipped^ 
goods  under  such  license  for  the  purpose  of  being  brought 
into  this  country :  it  was  held,  that  they  were  protected  by 
it ;  and  an  insurance  made  for  tlieir  benefitwas  legal. 

A  liqense  to  I.  H.,  of  London,  merchant,  on  behalf  of  him- 
self and  other  British  or  neutral  merchants,  to  impart  a 
cargo  from  certain  limits,  within'  which  an  enemy's  port  is 
situate,  in  any  vessel,  bearing  any  flag  except  tbeFreticb, 
will  protect  a  ship  trading  from  that  port,  in  which  ship  I^H. 
and  an  alien  enemy  are  jointly  interested^;  and  therefore 
such  interest  was  held  insurable. 

By  virtue  of  a'  treaty  of  commerce  entered  into  between 
Great  Britain  and  the  United  States  of  America  (40),  the  citi- 
zens of  the  United  States  may  carry  on  trade  between  the 
British  territories  in  the  fiast  Indies  and  the  United  States,  in 
articles  not  entirely  prohibited.  It  is  not  necessary  that 
this  trade  should  be  a  direct  and  immediate  trade  from  the 
United  States  to  the  British  territories'^ ;  it  may  be  carried 
on  circuitodsly  through  any  country  in  Europe,  including 
Great  Britain.'  A  natural-born  subject  of  Great  Britain,  ad- 
mitted a  citizen  of  the  UnitedStates  of  America,  either  before 

o  Robinson  ▼.  Touray,  1  M.  &  S.  217.  E.  T.  56  Geo.  3.  5  filaule  &  Sdwyn, 

S.  P.  Same  v.  Cbecrowright,  ih.  220.  25. 

ncognized  in  HuUman  t.  Whimofe,  p  HBfpoiom  t.  Reid,  1  M.  &  a  567. 

3  M.  &  S.  340.  The  same  subject  was  q  Wilson  v.  Manyat,  8  T.  R.  31.    A^ 

discussed  again  in  Rucker  y.  Ansley,  firmed  on  error  in  the  Excheq.  Ctu 

B.  R.  Sittiugs at  Seijeants  Inn,  befbre  I  Bos.  &  Pul.  430. 


(40)  This  treaty  was  entered  into  on  the  Idtb  of  November, 
1794,  ratified  by  the  United  States  on  the  14th  of  August,  1796, 
and  by  his  majesty  on'  the  28th  of  October  in  that  year,  and  retro- 
spectively confirmed  by  parliament.  See  stat.  37  Geo*  3.  c-O?. 
The  articles  of  this  treaty,  relating  to  the  subject  now  under  con»i« 
deration,  will  be  found  in  a  note  to  the  report  of  Wilson  ▼•  Mar* 
ijrat,  8  T.  R.  36. 
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or  after  tlie  declaration  of  American  Independence,  ba^beenf 
considered  as  a  citizen  of  the  United  States,  within  the 
meaning  of  the  above-mentioned  treaty,  and  as  soch  entitled 
to  the  commercial  privileges  thereby  granted.  Hence  a  pcv 
licy  of  insurance^  effected  by  or  in  favour  of  such. adopted  ci- 
tizen of  the  United  States  for  the  protection  of  such  circuit- 
ous trade,  is  valid. 

A  natural- born  subject  of  this  country,  domiciled  in  a  fo- 
reign country,  in  amity  with  this,  may  lawfully  exercise  the 
privileges  of  a  subject  of  the  country  where  be  is  domiciled, 
totrade  with  another  country  in  hostility  with  this';  there- 
fore wl)ere  'plainfiflT,  a  British-born  subject  domiciled  in 
America,  effected  a  policy  of  assurance  on  ship,  freight,  and 
goods,  at  and  from  Virginia  to  any  ports  in  the  Baltic,  and 
the  ship  was  captured  in  her  way  to  Elsineur,  in  Denmark; 
Denmark  being  in  amity  with  America,  but  at  war  with  this 
country:  held,  that  the  plaintiff  was  entitled  to*  recover. 

Although  insurances  upon  goods,  the  exportation  or  im- 
portation of  which  is  prohibited  by  the  taw  of  England,  or  by 
the  law  of  nations,  be  illegal,  yet  where  the  prohibition  is 
founded  merely  on  the  law  of  a  foreign  state,  the  insurance 
will  be  valid;  because  one  nation  never  takes  notice  of  the 
revenue  laws  of  another*. 

.  The  mere  circumstance  of  an  alien*  residing  in  an  enemy's 
country  will  not  invalidate  an  insurance  effected  by  him  on 
goods  to  be  delivered  at  a  neutral  or  friendly  port. 

Though  a  state  may  be  in  the  military  possession  of  one 
of  two  belligerents,  that  will  not  constitute  her  subjects  en^ 
iniesto  the  other  belligerent,  if  the  sovereign  power  of  the 
la(ter  chooses  to  permit  a  continuance  of  conrimerce  with 
them*;  therefore,  where  an  insurance  was  effected  on  pro- 
perty, shipped  in  this  country,  on  account  of  persons  wbo 
were  domiciled  at  Hamburgh,,  at  a  time  when  that  country 
was  in  the  possession  of  French  troops,  the  senate  continu- 
ing to  exercise  the  powers  of  civil  government,  in  the  same 
manner  as  before,  held  that  the  assured  were  entitled  to  re- 
cover for  a  loss  which  happened  in  the  course  of  a  voyage 
permitted  by  hislMajesty's  orders  in  council. 

Where  a  particular  trade  is  prohibited  by  express  statute, 
insurances  made  for  the  protection  of  such  trade  are  illegal*. 

The  owners  of  a  vessel,  who  by  performing  the  legal 
stipulations  of  a  charter  party,  provoke  conBscation  by  the 

r  Bell  Y.  Reid,  1  M.  ft  8. 726.  u  Hagdiorn  ▼.  Bell,  1  M.  k  S.  450. 

s  FUnche  v.  Fletcher,  Doug.  250.  x  Johjpston  y.  SuttoD  Doug.  264. 

t   Bromley  y,  UefelUoe,  1  Camp.  N.  P. 
C.  75. 
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iUegal  aad  pimtical  act  of  a  foreign  0tate,  do  not  thereby 
avoid  tiieir  assurance^ 

Trading  in  contravention  of  a  proclanQation,  whereby  ait 
embargo  is  laid  on,  in  time  of  war,  is  illegal ;  and  conse- 
quently an  insurance  upon  such  trade,  even  when'  carried . 
on  by  a  neutral*,  is  void. 

If  a  vessel  brings  hither  from  an  hostile  country,  under  a 
license,  a  cargo  of  enumerated  goods,  and  also  certain  other 
goods  not  licensed,  the  insurance  on  the  licensed  goods  is  not 
thereby  vitiatedV 

If  there  be  an  infirmity  in  any  part  of  an  integrat  voyage, 
it  will  make  the  whole  illegal,  so  that  the  insured  cannot  re- 
cover upon  a  policy  on  any  partof  it\  So  if  a  party  insure 
goods  altogether  in  one  policy,  and  aome  of  them  are  of  a 
nature  to  make  the  voyage  illegalj  the  whole  contract  is  ille* 
'  gal  and  void. 

A  policy  was  effected  on  goods  to  be  thereafter  specified 
to  a  certain  axQOunt^;  by  the  specification  it  appeared  that 
the  jsoods  consisted  principally  of  hardware,  but  partly  of 
naval  stores,  the  exportation  of  which  was  prohibited,  under 
pain  of  forfeiting  the  stores,  treble  their  value  and  the  ship* 
It  was  holden,  that  the  exportation  of  the  stores  being  ille- 
|;i^l,  all  contracts  for  protecting  the  stores  so  exported  were 
impliedly  avoided;  ttiat  the  policy  was  one  entire  contract 
on  goods  to  be  thereafter  specifiecf,  to  which  the  underwri- 
ters subscribed ;  and  the  subsequent  specification  by  the  as- 
sured could  not  alter  the  nature  of  the  contract  with  res- 
pect to  the  underwriters,  so  as  to  sever  that  which  was  ori- 
ginally one  entire  contract. 

3.    Misrepresentation,  ConcealmefU,  and  Suppression^ 

The  allegation  ofa  falsehood'  or  misrepresentation,  ( though 
by  mistake*)  or  the  concealment  and  suppression'  of  the 
truth,  as  to  a  fact  or  circumstance  material  to  the  ru/c,  either 

y  Sewell  v.  Roy.  Ex.  Ass.  Comp.  4  c  Pttkin  v.  Dick,  2  Caaop.  17.  P.  C. 

Taunt.  856.  1^1 .  1 1  East,  502. 8.  C. 

z  DeUnada  T.  Motteuz»  Park,  234.  d  Skin.  327.  BAberts  t.  Fooneijeaii, 
a  Pieschell  v.  AUoutt,  4  Taunt.  792.        Park,  176. 

iSee  1  M.  &  S.  460.  e  Macdowall  v.  Fraser,  Doug.  260. 

b  Adinitted  by  Ld.  Kenyon,  C.  J.  in  f  De  Copta  v.  Scandret,  2  P.  Wms. 

Wilson  V.  Marryat,  8  T.  R.  46.  and        170.  Hodgson  v.  Richardson,  1  Bl. 

expreuly  laid  down  by  tke  same        R.  463.  RatcUffe  v.  Shoolbred,  ^ark» 

learned  judge  in  bis  charge  to  the        180.  WiU^es  v.  Glover,  1  Bot.  ^Pul. 
.  jury,  in  Bird  v.  Pigou,  London  Sit-        N.  R.  U. 

tings- after  H.  T.  40  G.  3.  B.  R. 
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by  tbea88ui«d  or  bw  ageni'^  i»oon«i4ered  asa  fraod  on  the 
Uadet writer,  and  couaeqiieDtly  will  vacate  the  policy  or  an«- 
nol  tbe  contnact  from  the  beginning.  Hence  the  under- 
writer may  ayail  tiimaelf  of  this  ground  of  defence,  even 
where  the  loss  arises  from. a  cause  wholly  unconnected  with 
the jfact  or  circumaUince  misrepresented^ 

Goods  were  insured  as  the  goods  of  a  Hamburghery  who 
was  an  ally,  abd  the  goods  were,  in  £uit,  the  goods  of  a 
Frengbrpan,  who  was  ^n  enemy;  this  wfii^  boIdei>  by  i^oit, 
C.  J.  to  be  a  fraud'.  >  , 

So  where  a  letter  bad  been  reoevved*^,  stating  that  a  abip 
spil^  on  the  S4tb  of  November,  af^r  which  an  tn^iiran^e 
waftmade^  and  ^he  agent  of  the  assured  told  the  ioaureir,  th^^t . 
the  .^hip  sailed  the  Utter  end  of  December;  this  was  hol4€Mfi 
b^  Loie^  C.  J.  to  be  a  fraud. 

So  where  a  ahip  was  insured  in  London,  on  the  30th  of 
JaiMiary\  on-a  voyage  from  New  York  to  PbilBdelpfaia^  and 
the  broker  represented  the  ship  to  be  safe  in  the  Delaware, 
on  the  nth  or  December,  whereas  in  fact  it  was  lost  in  that 
river  on  the  ninth  of  December;  it  was  holden,  that  as  the 
represeintiatipHwas  false  in  point  of  iact,  and  as  it  related  tp  a 
material  circumstance,  nameiyy  the  safety  of  the  fJiip  et  H 
c^tajn  time,  thi§  Qontrfiict  was  finnuUed;  ludd  although  it 
appeared  that  the  assured,  at  the  tiiu^,  believed  the  lepdre* 
sentation  to  be  true,  yet  the  court  were  of  opinion  that  this 
did  not  vary  the  ease;  for  it  was  incunsheat  on  the  asaufed 
to  make  a  fair  and  true  representation,  and  if  he  represented 
material  facts  to  the  underwriter,  without  knowing  the  truth, 
he -took  theriskxm  himself  (41)* 

g  Fltzheitert V.  Mather,  IT.  JR.. US.  k  Roberts  v.  Fonncreapy  London  ^t- 

h  f»  ii6e,  C.  J.  in  Seunsn  ▼.  Fene-        tings  afterlYin.  IT42.  Park,  1885. 

,reau,£tr.  li;S3.  1  Maedo^ndl  ▼.   Finwr,  Dou^p.    aSO. 

i  9i^^^%7.  See  alsp  Sltwt  v.  OubIqp^  4  9it>. 

P.  C.  483.  TQinUQ>  fd. 


(41)  It  was  said  by  Lord  IMansfiehl,  in  Barber  v.  Fletcher, 
Dong.  306.  that 'it  had  been  determined,  iti  avfinety  of  caaes*, 
that  a  representation  to  the  first  underwriter  e?ctended  to  the  others. 
**  By  an  extension  of  an  equitable  relief,  in  cases  of  fraud,  if  a 
man  is  a  knave  with  re$nect  to  the  first  underwriter,  ^nd  makes  a 
false  representation  to  nim  in  a  point  that  is  material,  as  where, 
haviog  notice  of  a  ship  being  lost,  he  says  she  was  safe,  that  shall 
affec|t  the  policy  with  regard  to  all  the  subsequent  underwrlteo 

•  Q.  if  there  be  any  in  the  printed  books? 
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The  saaie  rule  holds",  wliere  the  mtsrepretentation  i« 
made  by  the  proper  agent  of  the  assured,  although  the  as- 
sured be  not  guilty  of  any  improper  conduct;  for  the  act  of 
the  agent  binds  the  principal,  and  it  will  be  presumed,  that 
the  principal  knows  whatever  the  agent  knows. 

In  a  case  where  the  word  expected  was  used,  as  that  the 
vessel  insured  was  expected  to  set  sail  at  such  a  time,  this 
was  holden  not  to  amount  to  a  representation*. 

A  representation  by  the  owner  of  goods  insured  as  to  the 
time  of  the  ship's  sailing  is  tnatter  of  expectation,  and  if 
made  bon&fide  does  not  conclude  him*. 

In  effecting  a  policy  of  insurance  from  Russia  to  this 
country  while  the  ship  was  on  the  outward  voyage,  the 
broker*  represented  to  the  underwriters  that  a  cargo  teas 
ready  for  her,  and  she  was  sure  to  be  an  early  ship.  Held', 
that  this  amounted  only  to  a  representation  of  what  was  ex- 
pected on  the  part  of  the  assured,  and  that  the  underwriters 
were  liable,  although  from  the  delay  in  beginning  to  load 
the  cargo,  the  voyage  home  was  turned  from  a  summer  to  a 
winter  risk. 

A  representation,  as  it  does  not  form  any  part  of  the 
written  policy,  reauires  only  to  be  substantially  performed. 
It  is  distinguishable  in  this  respect  from  a  warrantyi.  which 
being  part  of  the  policy,  must  be  strictly  performed. 


m  FitiheibertT.  Mather,  1  T.R.  1% 
n  Baiber  T.Fletcher,  Doug.  306. 
o  Bowden  t.  Vaughan,  10  Bast,  415. 


p  Hubbard  v.  Glover,  3  Camp.  N.  P.  C. 
313. 


who  are  presumed  to  follow  the  first.''  Per  Lord  Mansfield,  C.  X 
in  Pawson  ▼.  Watson,  Cowp.  789-  Agreeably  to  this  doctrioe,  the  , 
Court  of  King's  Bench,  in  a  recent  case  of  Marsden  ▼.  Reid, 
3  East,  573.  intimated  an  opinion,  that  where  it  appears  that  a  ma- 
terial fact  has  been  represented,  to  the  first  underwriter,  to  induce 
him  to  subscribe  the  policy,  it  shall  be  taken  to  be  made  to  all  the 
rest  without  the  necessity  of  repeating  it  to  each*.  A  representa- 
tion made  by  an  insurance  broker,  when  the  names  of  the  under- 
writers are  put  upon  a  slip,  is  binding  on  the  assvred,  unless  there 
is  evidence  of  its  being  altered  or  withdrawn  between  tbat  time  and 
the  execution  of  the  policy.  Edwards  v.  Footner,  1  Camp.  N".  P- 
C.  530.  The  authority  of  the  broker  is  revocable  even  aher  the 
underwriters  have  signed  the  slip,  and  until  they  have  actually  sub- 
scribed the  policy.     Warwick  v.  Skde,  3  Camp.  N.  P.  C.  127. 

•  But  a  representation  made  to  any  underwriter,  except  the  first,  is  not  to  be 
considered  as  made  to  subsequent  underwriters.    Bell  v.  Carstaiis,  2  Camp.M. 
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Insuring  a  ship  by  an  English  name  does  not  amount  to  a 
warranty,  or  a  representation,  that  she  is  an  English  ship^. 

A  merchant  having  received  intelligence'  that  a  ship  de* 
scribed  like  his  was  taken,  insured  her,  without  giving  any 
information  to  the  insurers  of  what  he  had  heard;  it  was 
holden,  that  the  concealment  was -a  fraud  on  the  under- 
writers. 

So  where  in  an  action  on  a  policy  of  assurance  of  a  ship 
on  a  voyage  from  Lisbon  to  London',  it  appeared  that  the 
plaintiff  bad,  on  the  94th  of  November,  received  information 
of  the  ship  having  sailed  on  theStb;  it  appeared  also,  that 
another  vessel,  which  had  sailed  at  the  same  time  with  the 
ship  insured,  had  arrived  in  safety;  after  which,  viz.  on  the 
2d  of  December,  the  plaintiff  had  effected  the  insurance  in 
question,  without  making  any  disclosure  to  the  underwriter; 
it  was  holden,  that  there  was  a  concealment  of  circum- 
stances sufficient  to  avoid,  the  policy.  But  where  a  broker 
in  pursuance  of  instructions  previously  received  from  Sun-> 
derland,  effected  a  policy  at  Lloyd's,  at  a  time  when  a  letter 
lay  on  bis  table  at  the  coal  exchange  unopened,  announcing 
the  ship's  loss^  Held,  that  the  conduct  of  the  broker  did 
not  avoid  the  policy;  for  he  had  a  right  to  presume  that  he 
had  possessjon  of  all  the  information  on  which  ,he  was  to 
effect  the  policy*    ' 

In  an  action  on  a  policy  of  insurance*,  on  goods  on  board 
the  ship  W.  from  Berderygge  to  London,  it  appeared  that 
the  shippers,  on  the  SOth  of  November,  1809,  wrote  to  the 
plaintiffs,  who  were  the  consignees,  in  these  words,  *'  I  think 
the  captain  will  sail  to-morrow;  but  should  he  not  be  arrived 
in  your  port,  you  will  be  so  kind  as  to  make  the  insuranceas 
low  as  you  possibly  can,  for  my  account."  This  letter  having 
been  received  by  the  plaintiffs  on  the  ISth  of  December,  they, 
effected  a  policy  on  the  next  day,  without  communicating 
the  letter  to  the  underwriters.  It  was  also  proved,  that  it  was 
not  the  custom  for  ships  to  sail  from  Berderygge  to  London 
without  a  fair  vvind ;  tnat  the  voyage  was  often  perform^  in 
four  or  five  days,  and  when  the  weather  was  not  very  favour- 
able, in  about  ten  days.  The  ship  W.  did  not  in  fact  sail 
until  the  24th  of  December.  The  jury  found  a  verdict  for 
the  plaintiffs.  .  On  a  motion  for  a  new  trial,  it  was  contended, 
tbatas  the  ship  did  not  sail  until  ten  daysafter  the  policy  was 

^  Clapiuun  y.  Cologan,  3  Camp.  N.  P.    s  M'AndrewT.  BeU,  1  Eip.  N.  P.  C. 

C.382.  373. 

r   I>e  CoBtt  T.  Scandm,  2  P.  Wbm.     t  Wake  y.  Atty,  4  Taunt;  493. 

170.  u  Willes  V.  GWveii  1  Bob.  k  PiiL  N. 

R.  14. 
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cfitolad,  tbe  rifk  was  fnn<»  resfiect  varied  by  t!(lefcM(^tdent 
of  tito  iMer ;  that  «iii(e«8  tb«  drcifrnttance  ooACMl^<t'  ^m\A 
vary  the  amount  of  th^  preioniDi*  th^GoncealoientwouUVnot 
yitiate  the  foticy  v  that  the  expectation  of  the  shipper  ia  thia 
.caae,  which  was  not  realized  by  the  sailing-of  fcheshipatthe 
azpected  time,  was  not  material^  and  therefore  need  not  be 
communicated  to  the  underwriters.  But  Sir  J.  M.aasfield, 
C.  J.  conceived  that  the  letter  was  material  to  be  communi- 
eated  to  the  underwriters,  in  order  that  they  might  have  aa 
opportunity  of  exercising  their  judgment  in  settling  tbe 
premium.  Had  it  not  been  for  the  opinion  of  the  jury^  he 
sfhould  not  have  entertained  the  least  doubt  on  the  subject. 
Bat  though  great  respect  was  due  to  thair  o(>inion,  stifl  be 
thought  uieir  judgment  had  been  too  hastily  formed,  and 
that  the  case  ought  to  be  reconsidered  (42). 

Where  theplaintigseffected  a  policy  of  assuranceon  wtnes^ 
from  Oporto  to  London^,  on  the  Ifilb  of  Noven^ber,  at  wWcb 
time  they  were  in  possession  of  two  letters  from  their  corre- 
spondents at  Oporto;  the  first  of  which,i  dat^d  lllib  of 
October*  stated  thus;  *'  PP'e  are  loading  thewinei^  aa  ^  Stag; 
captaiTi  Wbeathey,  who  pretends  to  saU  after  Uhigiorrow  :** 
tbe  other,  dated  the  ISth  of  October,  enclosed  the  bills  of 
lading,  which  were  filled  up  **with  convoy;"  which  letter* 
the  plaintiffs  did  not  communicate  to  the  undeffwriters ; 
held'  that  it  was  a  material  concealment, 

^'The  reason  of  tite  rule  which  obliges  the  party  to  dia^* 
cloae^,  ia  to  prevent  fraud,  and  encourage  good  faith  :  it  ia 
adapted  to  such  facts  as  vary  the  Mture  of  tbe  eonMotf 
which  one  privately  knows,  and'  t^  othef  is  igaor^a^  of, 

»  &MBtff  ttd  oUwci  T.  Hiinter,  1  H.  L4^  KUMborougii,  C  J.  MSfntitig 

.  a9dS.15.  judgment  is  Ui^rj^ood  t.  IMgeE^ 

y^  Per  Ld.  Mansfield,  C  J.  in  Carter  4  East, ^96. 
w.  Bochm,   3*  Bait.    1903.    cited  by 

(42)  The  nature  of  this  work  will  not  peraiit  the  insertioa  of  all 
the  cases  relating  to  concealment ;  neither  is  it  necessary,  since  the 
reader  will  perceive  that  they  are  cases  depending  wholly  on  their 
own  special  circumstabces.  If  he  is  desirous  of  pursuing  the  sub- 
ject, he  may  peruse  tbe  fbllowing  cases :  Seaman  v,  Foneran,  Str. 
H«8.  Carter  v.  Boelim,  3  Burr.  1905.  1  Bl.  R.  694.  Webstei* 
v.  Foster,  l  Esp.  N.  P.  C.  407.  Littledale  v.  Dixon,  1  Bos.  &  PuU 
N»  R.  iai«  EVMlaad  v.  Glovef,  7  East)  46?.  Lynch  v.  I!anill« 
ton,  3  Taunt.  37.  Bell  v.  B«)l,  S  Camp.  N.  P.  C.  479.  K^^by 
v»  Smith,  iB.BcA.  G7^.  Weir  v.  Aberdein,  $  B.  k  A.  3^0.  Bufe 
V.  Tumer,  6  Taunt  338.  a  Marsh.  Rep.  46.  S.  C. 


INSURANCE.  fifiS 

and  hM  no  tea»QD  to  aaspect'*  The  que^tiony  thereibre,  in 
oises  of  this  kind  !«»  **  Whether  there  were,  under  aU  the 
^^ircumstancesy  at  the  time  the  policy  wfts  utidei*wnllteD»  t 
fair  statement  or  k  concealmeDt,  frauduknt,  if  designed,; or» 
though  not  designed^  varyii^  materially  the  object  ot  the 
policy,  and  cbauging  the.  risk  understood  Co  be  «ub  ?" 

Information  respecting  the  subject  matter  of  wafrimty, 
either  expressed  or  implied,  need  not  be  communicated  to 
the  underwriter,  unless  there  be  a  specific  request  on  his 
part  for  such  information. 

Hence  in  the  case  of  Shoolbred  v.  Nutt,  Park,  346. 
where  the  owner  had  recei^d  letters  from  bis  captain  the 
day  before  he  effected  the  insuvance,  stating,  that  the  ship 
had  arrived  at  Madeira,  bat  was  very  leaky,  and  that  the 
pipes  of  wine  had  been  half  cpvered  with,  water,  which  let- 
ters were  not  communicated  to  the  underwriters;  Lord 
Mansfield  told  the  jury,  **  That  there  should  be  a  represen- 
tation of  every  thing  relating  to  the  risk  which  the  under- 
writer has'  to  run,  eseept  it  be  covered  by  a  warranty^  (t  is 
a  condition,  or  implied  warranty,  in  every  policy,  thai  thfi 
ship  is  seaworthy,  and  therefore  th^re  need  be  no  represeiv 
tation  of  that.  If  she  sail  without  being  so,  there  is  no  valid 
policy.  Here  the  leak  was  stopped  before  she  sailed  from 
Madeira,  and  she  sailed  in  good  condition  from  thence,  and 
tliere  is  no  occasion  to  state  the  condition  of  a  ship  or  cargo 
at  the  end  of  tiie  former  voyage.''   Verdict  for  plumCift 

So  where  in  an  action  on  a  |)K)licy  of  insurance  opoara 
ship  from  Trinidad  to  London^  it  appeared  that  the  ^seurod 
haa  received  a  letter  from  his  captain,  informing  him  that  he 
bad  been  obliged  to  have  a  survey  on  the  ship  at  Trinidad^ 
on  account  of  her  bad  character^  but  the  survey,  which  acr 
companied  the  letter,  gave  the  ship  a  good  character;  it  was 
bolden,  that  the  concealment  of  the  letter  and  survey  from 
the  underwriter,  did  not  vacate  the  policy,  inasmuch  as  the 
assured  imptiediy  warranted  the  ship  to  be  seaworthy,  and 
it  did  not  appear  that  he  had  concealed  any  circumstance  re^ 
lative  to  the  seaworthiness  of  the  ship,  or  that  at  the  time  of 
eflectin^  the  policy  he  knew  of  any  fact  which  rendered  her,* 
ivith  reference  to  the  risk,  otherwise  than  seaworthy. 

It  will  b&  presumed  that  the  underwriter  is  ae«|uaiiited 
with  tbe^iisage  and  circumstances  of  the  branch  of  trade  to 
which  the  policy  rehites",  and  consequently  the  assunfid  H 

z  Ha/wobd  Y.  Rod^n,  4  East,  590.  Kingstoa   v.    Kniblw,    ib.' 501^.  n. 

d  VaUance  r.  TfswKt,  I  C«nip.  N.P.C.       Moxod  t.  AtJclni,  3  CCusip;  N.  P.  0: 
iOS.    Ougier  ▼.  Jenaingi,  ib«  50S«  n.        200. 
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not  bound  to  make  a  digclosure  thereof;  as  e.  g.  upon  an 
ioiurance  on  an  East  India  voyage;  the  underwriten  are 
bound  to  know  the  course  of  the  East  India  Company's 
charter-parties  and  trade,  and  that  the  ship's  destination  is 
liable  to  be  changed  after  the  poticy  is  efiected^  If  the 
usage  of  the  trade  is  general,  it  is  immaterial  for  this  pur- 
pose that  it  is  not  uniform'. 

A.  Breach  of  Warranty  ; 

Time  of  sailing. 
i?*^..*..  )  2.  Safety  of  Ship  at  a  particular  Time. 
Kipress<^^    T^  depart  with  Convoy. 

Neutral  Property. 


w      f  J  S  !•  Not  to  deviate. 
Implied  ^  2.  Seaworthiness. 


Another  ground  of  defence  which  may  be  taken  by  the 
underwriter  to  defeat  the  action,  is  the  noncompliance  with 
a  warranty,  either  express  or  implied. 

Every  warranty  incorporated  in  the  body  ofthe  policy,  or 
appealring  on  the  face  or  the  instrument,  e.^.  in  the  margin', 
or  at  the  bottom  of  the  policy®,  or  inserted  in  any  print  or 
writing,  which  is  by  reference  incorporated  with  the  policy^, 
must  be  strictly  and  literally  complied  with  (43) ;  and  in  this 
respect  it  is  distinguishable  from  a  mere  representation, 
which,  if  it  be  substantially  fulfilled,  it  is  sufficient. 

The  most  usual  kinds  of  warranties,  inserted  in  policies, 
are,  1.  As  to  the  time  of  sailing.  ?.  The  safety  of  the  ship  at 
a  particular  time.  3.  Departing  with  convoy.  4.  That  the 
thing  insured  is  neutral  property. 

b  Oiant  ▼.  Paxton,   1  Taunt .  463.  e  3  T.  R.  SSD. 

C  See  cases  in  note  a.   anu  p.  963.  f '  Wool^  ▼•  Wood,  6  T.  R.  710.  Rout- 

<i  Bean  y.  Stupart,  Doug.  11.  De  Hahn  ledge  ▼.  BuneU,  1  H.  Bl.  264. 
y.  Hartley,  1  T.  R.  343. 


(43)  **A  warranty  in  a  policy  of  Insuraace  is  a  cooditioo  or  a 
contiDgeucy»  and  unless  that'  he  performed^  thare  is  not  any  con- 
tract. It  is  perfectly  immaterial  for  what  purpose  a  wananty  is  in-» 
troduced;  but  being  inserted,  the  contract  does  not  exist,  unless  it 
be  literally  complied  with.'*  Per  Lord  Mansfield,  C.  J.  1.  T.  R. 
S459  p»  The  very  meaning  of  a  warranty  is  to  preclude  all 
questions,  whether  it  has  been  substantially  complied  with  ;  it 
must  be  literally  fo."     Per  Ashhurst,  J.   1  T.  K.  346. 
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I  thall  proceed  ta  omsider  the  natwre  of  tbcie  warranties 
in  the  preceding  order. 

Express  Warranty.  1.  Time  of  sailing, — A  ship,  which 
was  insured  at  and  from  Jamaica  to  London^  warranted  to 
have  sailed  on  or  bef ore.  a  particular  day ^  with  a  return  of 
premium  in  case  of  convoy',  sailed  before  the  day  from  the 
port  of  her  lading,  with  ail  her  cargo  and  clearances  on  board, 
to  the  usual  place  of  rendezvous  at  another  part  of  the  island, 
in  mtler  tojoin  the  convoy  which  then  lay  ready,  where  she 
arrived  in  safety,  but  was  detained  there  by  an  embargo  be* 
yond  the  day.  It  was  holden,  that  although  ijne  place  of 
rendezvous  was  out  of  the  direct  course  of  the  voyage,  yet 
as  the  ship,  when  she  sailed  from  the  port  of  lading,  had  not 
any  view  or  object  but  to  make  the  best  of  her  way  to 
England,  and  as  she  did  not  go  to  the  place  of  rendezvous 
for  any  purpose  independent  of  the  immediate  prosecution 
of  her  voyage,  the  voyage  began  from  the  port  of  lading, 
and  consequently* the  warranty  had  been  complied  with. 

A  French  ship  was  insured  **  at  and  from  Guadaloupe  to 
Havre*,'*  warranted  to  sail  on  or  before aparticular  day •  The 
ship  took  in  her  compleat  lading,  and  all  her  clearances,  at 
Pomt-a-Pitre,  and  sailed  thence  before  the  day  for  Basseterre, 
a  condition  having  been  inserted  in  one  of  the  clearances* 
that  the  ship  should  pass  that  way  to  take  the  ordera  of 
government,  and  the^captain  also  expecting,  inconsequence 
of  a  notice  which  had  been  given  by  nis  governor,  that  there 
would  be  a  convoy  at  that  place.  It  appeared  that  the 
captain  had  paid  an  extra  fee  in  order  to  procure  bis  clear- 
ances, that  he  might  take  the  benefit  of  ine  convoy.  The 
ship  arrived  at  Basseterre  two  months  before  the  day  on 
which  she  was  warranted  to  sail,  and  was  detained  thera 
by  the  governor  until  after  the  day..  It  was  proved  that 
TOSseterre  was  in  the  direct  course  of  the  voyage.  Under 
these  circumstances,  it  was  holden,  that  thlere  bad  been  a 
bonifide  and  compkte  inception  of  the  voyage,  on  the  day 
the  ship  sailed  fror#Poibt-^a-Pitre,  and  consequently  that 
the  warranty  had  been  complied  with. 

A  ship  was  inspired'  **  at  and  from  Surinam  and  all  or  any 
of  the  West  India  islands  (except  Jamaica)  to  London,  tcar- 
ranied  to  sail  on  or  before  the  1st  of  August  J*  The  vessel 
sailed  before  the  1st  of  August  from  Surinam,  where  she  had 
taken  in  her  honaeward  cargo,  and  arrived  at  Tortoia,  one 
of.  the  West  India  islands,  on  the  4th,  to  find  the  convoyi 


f  BondT.Natt,  Cowp.  601.  i   Wright  t.  Shiffncr,*  11  Ewt,  615. 

h  Thtnvwoii  ▼.  Feifustopt  Doug.  361.         S  Camp.  N.  P.  C.  3^7. 8.  G. 

voL.n.  u 
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but  the  propff  convoy  baTing  before  that  tiine  tailed  ivith 
the  trade,  she  afterwards  took  sailing  iusiructioDs  from  ane^ 
tberahip  as  convoy,  and'was  lost  in  her  voyage  home.  The 
underwriters  contended,  that  by  the 'terms  of  the  policy,  the 
vessel  ough't  to  have  sailed  from  the  last  of  the  West  India 
islands  at  which  she  meant  to  touch  on  or  before  the  1st  of 
August;  and  that  her  sailing  from  Surinam  for  Tortola^  so 
as  not  to  arrive  there  in  the  ordinary  course  till  the  4th»  and^ 
consequently  9ot  being  able  to  sail  from  Tortola  till  after  the 
1st,  was  a  breach  of  the  warranty,  and  precluded  the  plain** 
tiff  from  recovering.  But  the  court  were  of  opinion*  that 
there  was  a  bond  fide  compliance  with  the  terms  of  the  war* 
ranty,  according  to  the  meaning  of  the  parties* 

Umler  a  warranty  to  depart  on  or  befi^e  a  particidar  day* 
it  is  neceseary  not  only  that  the  ship  ehoiild  set  sail  ott  the 
▼oyage,  bat  also,  that^  abe  shottld  be  out  of  the  port  on  or 
before  tfae  day^.  To  "  sail  **  is  to  sail  on  the  voyage.  To 
**  def>art "  is  to  depart  from  some  particubr  place^. 

Where  a  ticeose  is  granted  for  a  voyage  to  a  ho^Ie 
country,  to  continue  in  rorce  till  a  given  day,  if  tbe^oyageis 
hondfii^  begun  before  that  day,  it  continues  to  be  protected 
by  tfae  license  though  delayed  beyond  the  day  fagr  streas  cS 
weather  or  other  aocideat  over  wkieb  the  assured  have  no 
cottlrol". 

So  where  there  is  a  pofiey  •*  at  andfrom^  if  the  ship  has 
her  caigo  on  board  and  is  ready  to  sail  before  the  day  when 
the  license  expires,  although  she  is  <ietained  in  port  till  af^er 
the  day  by  contrary  winds,  the  policy  remains  valid'. 

2.  Safety  of  Ship  at  a  particular  Time.— Goods  were  ia* 
sured  from  the  lading  of  them*,  on  board  a  certain  ship, 
*'  lost  or  not  lost,"  ana  at  the  bottom  of  the  policy  was  added 
**  warranted  well  on  a  particular  day.*^  It  appeared  that  the 
defendant  underwrote  the  policy  in  the  afternoon  of  thatday^ 
and  that  the  ship  was  lost  about  eight  o'clock  in  the  morning 
of  the  same  day.  It  was  holden,  that  the  warranty  did  not 
mean  that  the  ship  was  well  at  the  time  when  the  defendant 
subscribed  the  policy,  but  at  any  ftme  on  |[hat  day,  and  coo« 
sequently  that  it  had  been  complied  witt>^ 

Action  on  policy  of  insurance  against  fire  oa*ahip  Hero', 
for  one  inonth,  on  the  terms  that  the  sh^p  ahouki  be  aafe 

k  >f«ir  ▼.  Tke  Uqyal  Esckaape  Ab*  nSehraadcr  ▼. Vanx, 3 Ctiip. W. F. Cj^ 

sumiM,  3  M,  &  S.  461.  a4  D. 

t  Ifoir  V.  The  Roygl  EzchaDge    As-  o  filackhunt  t.  Cockdl,  3T.R.3GO. 

luraacc,  6  Taunt  245.  p  Clarke  t.  Westmoie,   Londoa   tit- 

in  Oronioc  t.  grock«tt|  3.  Ctttp.  HiC.  tingg,  B.  R.  a&^M»»  1807,  . 
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moored  in  fhe  barbouT  of  Portamoiiith  during  the  period  for 
which  the  insurance  was  fnade;  the  ship  was  accidentally 
burned  within  that  time.  It  appeared  in  evidence,  that  the 
ship  was  first  moored  offthebeacb,  in  order  to  clear  her 
bottom ;  srhe  was  then  removed  to  Hardway,  and  lastly  was 
naooredat  March's  wbarf»  iu  order  the  more  conveniently 
to  take  in  her  cargo,  but  had  never  been  taken  out  of  the 
barbour.  It  was  insisted  for  the  defendant,  that  the  re* 
moving;  the  ship  from  her  moorings  at  one  place  to  the  other, 
was  a  di^ontitiuance  of  the  risk :  so  also  the  laying  her  down 
on  the  beach  to  clear  her  bottom.  But,  per  Lord  Bllenbo* 
rough,  C.  J,,  ••  wbere  a  vessel  is  only  removed  from  one 
part  of  the  harbour  to  the  other,  for  the  more  convenient 
purpose  of  repairs,  or  of  taking  in  her  cargo,  but  does  not 
go  beyond  the  bounds  of  the  Harboar,  and  is  safely  moored 
at  the  different  parts  of  the  harbour,  when  fthe  i«  io  removed 
according  to  the  policy,  it  is  not  such  an  act  as  wiU  avc»d 
the  policy."    Verdict  for  frfaintiff. 

.  3.  To  depart  tvith  Cowoy.— The  next  species  of  warranty 
which  fails  under  consideration,  is  a  warranty  that  the  ship 
insured  shall  sail  or  depart  with  convby,  by  which  term  is  to 
be  ii-nderstood,  ^  a  naval  force  under  the  coimnaiid  of  a  per- 
son  appointed  by  the  government  of  the  country,  to  which 
the  vessel  insured  belongs.** 

The  form  of  expression,  as  to  this  warranty,  ts  different 
III  different  policies;  in  aome,  that  the  sbip  shall  depart  with 
eonvoy  ;  in  others,  that  she  skaiU  depart  with  convoy  fQr  the 
ttryage.  In  aubstance,  however,  these  expressions  are  the 
same ;  for  it  has  been  solemnly  decided,  that,  although  tbe 
w,ords  of  the  policy  are  npicrdy  **  to  depart  with  convoy," 
yet  those  words  must  be  understood  to  mean  that  the  sbvp 
shall  depart  with  convoy  for  the  voyage^  as  much  as  if  the 
wofds  "for  the  voyage"  had  beenadded*. 

If  a  ship  does  not  sail  with  the  convoy  appointed  by  gOf>- 
ircffntiient^  it  is  not  a  sailing  with  oonvov  within  the  terms  of 
tbd  warran^y*^;  hence  tbe  protection  of  a  ship  of  war  acci- 
dentsHy  bound  oo  tbe  same  voyage,  although  discliarging  the 
office  of  eon^oy,  is  not  a  convoy  within  the  meaning  of  tbe 
warranty;  but  aconvoy appointed  by  theadBKuralcommatttl* 


q  TetHOt;  C.  f .  and  Ac  ftmusc-pati  a(  C«th.  2»7.  liHy  t.  Sinr.  B^ug,  7^. 

the  eosrt,    in  Jtflbcy  v.  ijes«nilr%  SvP. 

3LcT.  3S1,  after  jertfEsl  flEfumeots  r  HtbbertT.  Flgpv>>Park»49S.  Manh. 

oa    ipedal   verdict    per   tot    cur.  2(72. 
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ing  in  chief  upon  a  foreign  station,   will  be  considered  as  a 
convoy  appointed  by  government*. 

It  may  be  laid  down  also^  as  a  general  rule,  that  a  war- 
ranty to  depart  with  convoy  is  not  complied  with,  unless 
sailing  instructions  are  obtained  before  the  ship  leaves  the 
place  of  rendezvous,  if  by  due  diligence  of  the  master'they 
can  be  then  obtained  (44). 

When  the  policy  is  silent  as  to  the  place  from  which  the 
vessel  is  to  depart  with  convoy,  the  usage  of  merchants  puts 
a  construction  on  it,  and  fehe  warranty  must  be  understood 
to  mean,  that  the  ship  shall  sail  with  convoy  from  the  place 
of  general  rendezvous,  or  that  place  where  convoys  are  to 
be  had :  as,  if  a  vessel  be  insured  from  London  to  the  East 
Indies,  warranted  to  depart  with  convoy,  and  the  ship  sail 
with  convoy  from  the  Downtf  it  is  a  fulfilment  of  the  war- 
ranty' (45). 

It  is  not  necessary*  that  the  vessel  should  in  all  cases  sail 
with  conroy  bound  precisely  to  the  place  of  her  destination*. 

t  S.C.  See  alio  Aodley  ▼.Duff,  2  Bos.        C.J.  contra.  Gordon  y.  Morlej,  Str. 

APul.  in.  1265.  per  Lee,  C.J. 

t  Lethulier*8case,  Salk.  443  but  Holt,    u  D*£(g^inoT.  Bewicke,  2  H.  Bl.  551 


(44)  **  The  value  of  a  convoy  appointed  by  governmeot,  in  a 
great  measure  arises  from  its  taking  the  ships  under  control,  as 
well  as  under  protectioo.  But  that  control  does  not  commence 
until  sailioff  instructions  have  been  obtained,  nor  can  it  be  enforced 
otherwise  than  by  their  means.  Indeed  the  reason  of  that  rule» 
which  requires  that  the  convoy  should  be  appointed  by  govern- 
ment, shews  the  necessity  of  having  sailing  iostructious,  since  with- 
out  them  the  ship  does  not  stand  in  that  reltttion>  or  under  those 
circumstances,  in  which  she  can  take  the  full  benefit  of  the  govern- 
ment convoy.*'  Per'Eldou,  C.  J.  in' Anderson  v.  Pitcher,  2  Bos. 
&  Pul.  I69» 

(45)  No  convoy  ever  sails  from  the  port  of  London.  Abbott's 
Law  relative  to  Merchant  Ships  and  Seamen,  2d.  ed«  p.  916.  Oc- 
casfonal  convoys  are  appointed  by  the  admiral  on  the  station  to  sail 
from  the  downs  to  Portsmouth,  &c. ;  but  such  convoys  are  never 
appointed  by  the  admiralty.  Ships  sailing  from  foreign  ports  are 
not  within  the  convoy  act,  unless  there  are  persons  at  those  parts 
authorized  to  grant  convoy  licenses.  And  it  is  not  sufficient  to 
shew  that  convoys  have  been  actually  appointed  from  those  pc^rta, 
but  proof  must  be  given  that  there  are  persons  stationed  there,  le* 
gaily  anthorised  by  the  admiralty  to  appoint  them*. 


•  D'AfoUar  ▼.  Tobin,  1  Holt's  If .  P.  C.  186. 


INSURANCE.  009 

'  Whether  the  convoy  be  sufficient  must  depend  on  the  usage 
of  trade  and  the  orders  of  government ;  and  it  is  the  province 
of  the  jury  to  determine,  whether,  under  the  circumstances^ 
the  warranty  has  been  satisfied  (46). 

It  sometimes  happens*,  that  the  force  first  appointed  is  to 
accompany  the  ships  only  for  a  part  of  their  voyage,  and  to 
be  sqcceeded  by  another ;  at  other  times  a  small  force  is  de- 
tact^edfrom  the  main  boily,  to  bring  them  up  to  a  particular 
poiht;  if  a  vessel  sail  uuder  the  protection  of  a  force  thus 
appointed^  or  detached',  the  warranty  is  complied  with. 

Although  the  terms  of  this  warranty  do  not  express  it,  yet 
it  is  essentially  necessary,  that  the  ship  should  not  only  de« 
part,  but  b\so  continue  with  the  convoy  until  the  end  of  the 
voyage^  unless  she  be  prevented  by  absolute  necessity. 

Case  on  a  policy  of  insurance  on  the  ship  Speedwell*,  from 
London  to  Lisbon,  warranted  to  depart  from  England  tritk 
convoy.    The  ship  sailed  from  London  in  December,  and 
arrived  at  Spithead,  (the  place  where  the  Lisbon  convoy  vras 
to  be  met  with)  whence  she  sailed  on  the  $5th  December^ 
with  the  convoy.    On  26th  December  a  storm  arose,  which 
separated  her  from  her  convoy,  and  rendered  her  so  leaky, 
that  she  was  obliged  to  sail  for  Plymouth,  where  she  arrived 
on  the  28th  December.    Having  been  refitted  and  made  a 
lightship,  as  was  supposed,  she  sailed  again  on  13th  Febru- 
ary  fottowing,  but  without  convoy.    A  few  days  after,  she 
encountered  another  violent  storm,  and  on  19th  February, 
she  was  totally  lost  near  Ireland.    Lee,  C.  J.  held,  that  the 
sense  of  the  warranty  was  not  to  be  taken  literally ;  that  the 
meaning  was,  not  only  to  depart  with  convoy,  but  to  keep 
with  convoy  during  the  whole  voyage,  and  that  this  had  al« 
way^%een  so  holdeu ;  that  absolute  necessity  alone,  such 
as  rendered  it  impossible  to  keep  with  convoy,  could  ex- 
cuse ;  as  being  driven  by  a  tempest  to  some  foreign  port  or 
place  where  convoy  coulcl  imi  be  bad ;  but  that  was  not  the 
present  case,  the  ship  havinjL^en  driven  into  an  English 

X  Abbott,217.  a  Morrice  t.  DiHon,  London  Sittinfi 

7  Smith  T.  Readihaw,  P&rk,  cb.  IS.        after  M.  T.S2.G.a.oorain  Let^C  J. 
.  p.  510.  De  Graraar  v.  Cla^t,  i^.  51 1 .       MSS. 
a  Manning  T.  Gift,  Maiih«<^6d.  Aud- 
Iqrr.  Duff,  2BoB.fc  Pul. 111. 


(46)  <*  It  has  alwavs  been'  undentood,  that  provisions  for  a  de- 
parture with  convoy  have  relation  to  the  custom  of  trade,  and  the 
orders  of  government,  and  ought  therefore  to  receive  a  liberal  con- 
struction.**   Per  Heath,  J.  in  Aiidley  v.  Doff,  3  Bos.  &  Pal.  1 15« 


090  insurance: 

Ert    He,  therefore,   was  of  opiDkm,  that  this  wtt  not  ft 
s  vritbin  the  policy ;  and  accordingly  a  verdict  waa  fbaiid 
for  the  defeadaot* 

But  if  a  ship  sails  with  convoy^and  is  separated  by  stress 
of  wreatber,  and  does  all  in  her  power  to  rejoin  the  contoy^ 
this  will  be  considered  as  a  suflfcient  compliance  with  the 
warranter,  so  as  to  render  the  insurers  liable.  * 

The  security  of  trade,  in  time  of  war,  has  be)Bn  considered 
as  depending  so  essentially  on  ships  sailing  with  convoy, 
that  by  a  late  statute*  (47),  which  continued  in  force  during 
Itostilities  with  France)  it  was  enacted,  1.  That  no  ship, 
belonging  to  any  of  his  Majesty*s  subjects,  (eiDcept  as 
therein  provided  (48),)  should  sail  from  any  port  or  place 
withonrt  convoy,  d.  That  the  master  should  use  his  ntmosa 
endeavour  to  continue  with  the  convoy  during  the  whole  or 
sucii  part  of  the  voyage  as  the  convoy  was  appointed  to  pro-> 
tecthim,  and  not  separate  without  leave  of  the  commanding 
oOicer;  and  a  penalty  of  1000/.,  or  in  case  the  cargo  be  naval 
or  military  stores,  ISOO/.  was  imposed  on  him,  if  he  sailed 

b  Jefltay  r.    Legendm.    3  Ley*  3S0.    «  StaiL  43  G.  3.  o.  57.    SteCoben  v« 
CaiXh.  216.  Salk.i43.  18faow»  320.        Hineklay,  1  Taunt.  R.240. 
4  Mod.  58. 


(47)  A  similar  statute  was  made  dttriog  the  practidiag  tf  ar.     Set' 
itat  38  G.  3.  c.  76. 

(48)  The  cases  excepted  froas  the  operation  of  this  act  will  be 
found  io  the  6th  and  8th  sections,  and  are  as  follow  :  I.  Ships  noC 
required  to  he  registered.  N.  Foreign«-batlt  ships  in  British  cwat* 
ership  are  not  re^juired  to  he  registered ;  coosequeatljr^  they  Mi 
within  this  exception:  and,  where  such  ships arrinsured*  it  has  baeft 
holden  not  to  be  necessary  to  communicate  to  the.  underwriters  aA 
the  time  of  making  the  policy,  that  the  ship  b  foreign-built*  Long 
V,  puff,  2  Bos.  and  Pol.  S09.  2. Ships  licensed  by  the  lord  high 
admiral  to  depart  without  convoy.  N.  A  policy  on  goods  will  not 
l)e  affected  by  the  terms  of  the  licciisenot  having  l^n  compliadi 
with  on  the  part  of  the  ship  owner.  Edwards  v.  ^>otner,  1  Camf. 
N.  P.  C.  532.  3.  Ships  prpceedin^  with  due  diligence,  from  Hieir 
port  of  clearance  outwards,  to  jom  convoy  appointed  to  sail  f/om 
some  other  port  4.  Ships  bound  to  or  from  any  place  in  Ireland*, 
5.  Ships  bound  from  one  place  in  Great  Britain  to  another.  6.  Ships 
beUoging  to  the  East  India  or  Hudson's  Bay  Conlpaay.  7;  Mps 
sailing  from  a  foreign  port  or  plaoe*  in  case  tliere  be  oat  any  cowfOf 
apfMinted>  nor  perMms  at  such  fdseigii  port  dMy  aiittmrMftt* 
apt)bint<OQvoys»  or  to  grant  liceMcs  for  sailing  wHImit  convagft^ 
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without  convoy,  or  sepumted  therefrom  without  leave.  Bob- 
ject,  however,  to  a  reduction,  by  the  court  in  which  the  ao 
tion  for  the  penalty  was  brought,  to  a  sum  not  less  than  50/. 
S.  In  oase  of  a  departure  without  convoy,  or  wilful  separ»- 
tion,  insurances  upon  ship,  goods,  freight,  or  other  interest 
{the  property  of  the  ntaster  or  commander,  or  persons  inter- 
ested in  ship  or  cargo,  or  being  privy  to  such  sailing  without 
convoy  or  wilful  separation,)  were  declared  void :  no  prer 
nium  to  be  recovered,  and  persons  settling  losses  uponsuc^ 
insurances  to  forfeit  SCO/.;  and  further,  the  master  was  to 
give  a  bond  before  he  could  be  allowed  to  clear  outwards, 
in  the  penalty  of  the  value  of  the  ship,  to  be  forfeited  upon 
sailing  without  convoy  or  wilful  separation. 

4.  Neutral  Property. -^K  the  insurance  be  effected  in  tim^ 
of  war,  and  the  party  insurins  be  the  subject  of  a  neutral 
Btate,  it  is  usual  for  hitn,  in  order  to  induce  the  underwriter 
to  accept  a  smaller  premium,  to  warrant  that  the  subject  mat* 
ter  of  the  insurance  is  neutral  property,  which  is  usually  done 
by  inserting  in  the  policy  the  words  ^warranted  neutral/'  or 
'*  warranted  neutral  property";  *)y  which'  is  tobe^nderr 
•tood,  that  the  thing  insured  is  neutral  property  at  the 
time  when  the  risk  commences,  not  that  it  shall  continujS 
so  during  the  whole  voyage,  for  the  risk  of  future  war  is 
undertaken  by  the  insurer  in  every  policy,    cut  though  it 
is  not  necessary,  that  a  ship,  warranted  neutral,  should  conr 
tinue  neutral  during  the  whole  voyage;  because  if  she  be 
neutral  at  the  time  of  sailing,  the  breaking  out  of  war  .on 
the  next  day  will  not  discharge  the  underwriter,  yet  the 
ship  must  not  forfeit  its  neutrality  by  the  misconduct  of  the 
parties  on  board;  hence  where,  on  an  insurance  of  a  ship 
warranted  neutral^,  it  appeared  that  the  master  and  er^w 
had  broken  their  neutrality,  in  the  courseof  the  voyage  in- 
sured, by  forcibly  rescuing  the  ship,  which  had  been  seized 
anfl  carried  into  port  by  a  belligerent  power^  for  the  purpose 
.of  search,  it  was  hoMen,  that  the  assured  coold  not  recover* 

That  a  warranty  of  neutrality  may  be  satisfied,  it  id  neces- 
sary, 

1.  That  the  vessel  insured  should  belong  to  the  subject 
of  a  neutral  state. 

9.  That  the  vessel  should  be  navigated^  n6t  only  Accord^ 
ing  to  the  law  of  nations,  but  also  in  conformity  to  tJie  par* 

d  adto  V.  Fpi^inMMk  IkHig.  7Sa.  1^.    '  io^  J.  io  Saloneci  v.  Mnton,  |^^ 
«»  T.  Ovraey,  4.T.  ^,  477.  p«r  M«       55S.  ^_ 
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ticalar  treaties  sufaftisting  between  the  country  to  which 
•he  belcmgs  and  the  belligerent  states  (49) 

If,  therefore,  a  state  in  amity  with  a  belligerent  power 
has,  by  treaty,  agreed  that  the  ships  of  their  subjects  sbaH 
only  have  that  character  when  furnished  with  certain  docu* 
ments,  whoever  warrants  a  ship  to  be  the  property  of  such 
subject,  should  provide  himself,  at  the  time  when  the  ship 
sails,  with  those  evidences,  which  have,  by  the  country  to 
which  she  belongs,  been  agreed  to  be  the  necessary  proof  of 
that  character  (50). 

Id  an  action  on  a  policy  upon  a  ship  warranted  Dutch 
property^  it  appeared  that  the  ship  in  question  was.  origin- 
ally a  French  privateer  bearing  a  French  name;  that  having 
been  captured  by  the  English,  she  was  carried  into  Liver- 
pool, and  there  named  The  Three  Graces.  A  merchant 
there  purchased  her  for  a  house  at  Amsterdam.  Having 
been  insured  by  a  Dutch  name,  and  warranted  aa  in  the  po-> 
licy^  she  went  to  sea,  was  captured  by  the  French,  and  fi* 
nally  condemhed  by  the  parliament  of  raris,  under  her  £ng« 
i isb  name,  as  lawful  prize.  The  court  were  of  opinion,  that 
the  sentence  of  the  parliament  of  Paris  was  conclusive 
against  the  warranty. 

So  where  it  appeared,  that  a  ship,  warranted  American*, 
bad  not  on  board  a  passport,  which  was  required  by  the 
treaty  between.  France  and  America;  it  was  boiden,  that 
the  assured  could  not  recover,  inasmuch  as  the  warranty  had 
not  been  complied  with ^  for  that  required  that  the  ship 

f  Banfllay  t.  Levis,  Park,  5d6.  and  g  Rich  y.  Ptuter,  7  T.  R.  706.    See 

MS.  noteof  BuUer,  J.  cited  by  Law-  further  on  this  sttl]!iect,   fiexing  t. 

rence,  1.  in  Pollard  t.  Bell,  6  T.  R.  Chsistie,  5  East,  39a. 
441. 

^  (49)  *'  Courts  of  admiralty  are  to  proceed  on  the  known  jkr  gen^ 
Inim,  or  on  the  treaties  between  particular  states;  such  treaties  d» 
not  niter  the  jus  gentium  with  respect  to  the  rest  of  the  world,  but 
as  between  those  particular  states  they  are  con^dered  as  engrafted 
M  Iht  jus  gentium.^*  Per  Ld.  Kenyon,  C.  J,  in  Bird  v.  Apple- 
ton,  8  T.  R;  567. 

(50)  N.  There  is  not  an  implied  warranty  on  the  part  of  the  owner 
of  gciods  insured;  that  the  ship  shall  be  in  all  respects  properly 
documented.  Where  throuffh  the  negligence  of  the  captain  the 
goods  had  not  been  regularfy  entered  in  the  ship's  manifest,  f«r 
exportation,  as  required  by  stat  13  k  14  Car.  2.  and  other  statutes ; 
the  loss  not  having  been  occasioned  by  this  omission,  it  was  holdea 
that  the  uaderwriters  were  liable,  darruthers  y«  Gray,  3  Camp* 
N.  P.O.  142.     |5Ea8t,35S,C.      ' 
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should  be  eDtitled  to  all  the  privileges  of  the  American 
ilag,  and  in  order  to  be  entitled  to  these  privileges^  she 
should  have  had  a  passport  (61). 

But  it  is  not  necessary^  in  order  to  satisfy  a  warranty  ef 
neutrality,  that  the  vessel  should  be  navigated  in  conformity 
to  an  ex  parte  ordinance  made  by  one  of  the  belligerent 
states,  and  to  which  the  neutral  state  is  not  a  party, 

A  neutral  ship  may  carry  enemy*8  property  from  its  own 
to  the  enemy's  country,  without  being  guilty  of  a  breach  of 
neutrality';  provided  that  neither  the  voyage  or  commerce 
be  of  a  hostile  description,  nor  otherwise  expressly  or  im- 
pliedly forbidden  by  the  law  of  this  country ;  although  such 
ship,  in  consequence  of  carrying  enemy's  property,  be  liable 
to  detentipn  or  being  carried  into  British  ports,  K>r  the  pur- 
pose of  search. 

The  evidence  usually  adduced  to  falsify  this  warranty^ 
or  to  prove  a  breach  of  forfeiture  of  neutrality,  which 
amounts  to  a  breach  or  forfeiture  of  the  warranty,  is  the 
judgment  or  sentence  of  a  court  of  admiralty^  or  other  court 
having  jurisdiction  in  questions  of  prize,  by  which  the  ship 
or  goods  insured,  and  warranted  neutral  property*  have 
been  condemned  as  prize. 

Since  the  judgment  of  the  House  of  Lords  in  Lothian  v. 
Hendierson',  it  niay  be  assumed  as  the  settled  doctrine  of  a 
court  of  English  law,  that  all  sentences  of  foreign  courts*  of 
competent  jurisdiction  to  decide  Questions  of  prize,  are  to 
be  received  here  as  conclusive  eviaence  in  actions  upon  po^ 
licies  of  insurance,  upon  <every  subject  immediately  and 
prbperlv  within  the  jurisdiction  of  such  foreign  courts,  and 
upon  wliich  they  have  professed  to  decide  judicially. 

Consequently,  where  such  sentences  are  given  ia  evi- 
dence, and  it  appears  that  they  proceed  on  a  ground  which 
falsifies  the  warranty  of  neutrality,  the  assured  will  thereby 

b  Mayne  v.  Walter,  Park,  531.  Pol-  I  SBoi.&Pul.  499.  per  EUeobozoufii, 
laid  T.  Bell,  8  T.  R.  434.  3ird  ▼.  Ap-  '  C.  J.  deliyering  the  opinion  of  the 
pleton,  8  T.  R.  5S2.  Price  t.  Bell,  court  in  Bolton  y«  Gladstone,  6  Saa^ 
1  East,  663.  155.  and  per  Sir  J.  Mansfield,  C«  i. 

i   Barker  T.Blakea,  9  East,  283.  in  Siffken  t.  Lee,  2  N.  R.  489. 

^^tfaiBh,288. 


(51)  In  the  case  of  an  insorance  upon  goods,  in  a  certain  ship, 
which  ship  is  not  represented  as  a  neutral,  at  the  time  when  tne 
insurance  is  effected,  although  she  be  in  fact  a  neutral,  it  is  not 
necessary  that  she  should  be  documented  as  such.  Dawson  v* 
i  tty,  7  East,  367.     See  Bell  v.  Carstairs,  14  East,  393« 
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prevented  from  recoteting.  In  one  case",  indeed,  wbene 
a  riiip  was  condemn^  as  lawful  prize  in  a  foreign  court  af 
admiralty,  and  it  was  not  stated  in  the  sentence  upon  what 
{^ound  the  condemoation  proceeded,  it  was  bolden^  that  it 
should  be  presumed  that  it  proceeded  on  Che  ground  of  the 
sbip  being  the  property  6f  enemies,  and  that  the  seutence 
was  conclusiye  evidence  to  falsify  the  warranty. 

Ill  Baring  v.  Clagett,  S  Bos.  &  Pul.  201.  the  court  bein^ 
of  opinion,  that  the  sentence  of  condemnation  proceeded 
either  on  the  ground  of  the  ship  not  being  neutral  property^ 
or  on  the  ground  that  she  was  not  properly  documented,  so 
as  to  entitle  herself  to  the  privileges  of  a  neutral,  adjudged 
the  sentence  to  be  conclusive  evidence  against  a  warranty  of 
neutrality. 

Whether  tbe  foreign  sentence  profess  distinctly  and  di'- 
rectly  to  condemn  the  ship,  on  the  ground  of  its  being  ene- 
mies property,  or  whether  it  can  be  collected  only  from 
other  parts  of  the  proceedings,  that  such  was  tbe  ground 
of 'decision*,  our  courts  are  equally  bound  by  the  sentence;. 
a<nd  this  rule  holds,  although  it  appears  on  tbe  face  of  the 
sentence,  that  the  prize-court  arrived  at  the  conclusion 
through  the  medium  of  rules  of  evidence  and  rules  of  pre-> 
sumption  established  only  by  tbe  particular  ordinances  of 
Ibehr  own  country,  and  not  admiflsibie  on  general  principliei^. 

In  short,  wherever  the  foreign  courts  adjud^  the  vessel 
to  be  good  prize,  upon  a  ground  within  their  jurisdiction^ 
and  such  ground  falsifies  the  warranty,  our  courts  will,  by 
the  comity  of  natioils,  which  has  always  prevailed  among' 
civilized  states,  give  credit  to  and  consider  themselves  as 
bound  by  their  adjudication,  without  examining  the  rea^ 
sens  by  whick  Che  fbieign  eourts  have  arrived  at  tfaeir  con- 
clusioQ  (5<9>t 

m  Saloucd  v.  WoodmaM,  Pads,  3fl2.    .    o .  BoUop  v.  Gladf tone^  2  Taunt  85. 
H  Bolton  T.  Gladatone,  5  Sairt,  15d. 


*i  f" 


(A9)  **  A  warranty  of  neutrality  miist,  I  conceive,  now  be 
stood*  at  containing  in  itself  (among  other  things)  a  stipalatton 
that  Uie  contract  of  assurance  shall  be  void,  if  the  subject  matf^ 
warmnted  neutral  be  condemned  as  enemies*  property;  and|  if  a 
warranty  of  neutraRty  contains  this  stipulation,  tne  sentence  of  a 
GOnrt  of  competent  jurisdiction  condemning  a  ship  on  aecount  of 
its  want  of  neutralitv,  is  the  proper  evidence,  accordingto  every 
principle  and  ride  of  our  Taw,  to  determine  that  ftiuct.*'  Per  Law- 
rence, J.in  Lothian  ▼.  Henderson,  3  Bos«  &  Pul.  d24. 
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Hencftas  foreigt^  courts  of  admimlty  msy  deeide  on  the 
constraction  of  treaties^,  if  they  expressly  adjodge  a  abtfi  to 
be  good  and  lawful  prize  for  a  breach  of  treaty,  such  sen- 
teoce  is  conclusive  in  our  courts  against  a  warranty  of  nev- 
trality,  although,  in  this  sentence,  the  foreign  court  may 
have  referred  to  ex  parte  ordinances,  and  drawn  infarencea 
from  such  ordinances,  in  order  to  shew  an  infraction  of 
treaty. 

The  sentence  is  equally  to  be  regarded,  as  evidence  of 
the  facts  indticing  the  condemnation,  and  ii|>on  whieb  Ibe 
condemnation  proceeds,  esoftbe  jvdicial  actof  caodeaiaw-. 
tion. 

In  the  ca^e  of  an  insurance  upon  ship^,  goods,  and  freight, 
all  belonging  to  nearly  the  same  American  proprietors, 
which,  as  it  appeared  by  the  sentence,  had  been  condemned 
on  account  of  the  common  default  of  all  the  proprietors 
in  their  joint  character  of  ship  owners  in  not  having  a  regu- 
lar passport  on  board,  as  required  by  the  treaty  of  their 
own  state  with  France:  it  was  holden,  that  tlie  assured 
could  not  claim  from  the  underwriter  an  indemnity  for  a 
loss  thus  occasioned  by  themselves;  although  the  ship  was 
not  warranted  or  represented  to  be  an  American;  for  the 
ship  owner  is  bound  to  have  such  documents  as  are  required 
by  treaties  with  particular  nations  on  board,  to  evince  his 
neutrality  in  respect  to  such  nations. 

By  tfae  seatence  of  a  French  court  of  admifalty'  it  appeared^ 
thatil^  ship  insured,  **  warr^tnied  Ameriean,"  had  been  coa* 
dramioed  as  enemy's  property,  for  want  of  having  on  board  a 
rale  d*equipage^  or  list  of  the  crew,  such  as  is  required  by  a 
native  ordinance  of  France,  and  adjudged  by  the  court  tbore 
to  be  requisite  within  tlie  meaning  of  the  treaty  of  com*- ' 
merce  between  France  and  America,  it  was  boldeo  to  be 
concluaive  evidence  against  the  wiurranty  of  neutraliiy^ 
though,  in  fact,  the  ship  was  American. 

So  where  the  aentence  stales,  that  the  ship  wascoDdemned 
on  the  groirad  of  having  violated  her  neutrality',  and  acted 
contrary  to  the  law  of  nations  and  the  faith  of  treaties,  sucb 
sentence  is  conclusive  evidence  against  the  warranty  of  neu- 
trality* But  where  the  grounds  of  confiscation  are  stated  ob- 
scurely, and  the  court  cannot  collect  what  the  precise 
ground  waa^,  or  where  the  sentence  adjudges  the  ship  to  be 

p  Baring  ¥.  Rofal  Bxch.  Aw.  Osnp.  •  GftrreUv.  Kmaagton,    8  T.  R.390. 

5EMkda.  t  Btrnacdi  v.  Uotteux,  Boq^,  6^4. 

q  BeU  Tl  Cantaixk,  14  Bast,  374  Fisher  t.  Ogl^  1  Cain|>.  K.  T.  C.  fir. 
r  Gcrfcr  Y.  Agoilar,  7  T.  R.  6S1. 
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lawful  price,  not  because  it  iaenemiea*  property » butforrea- 
fons  wnich  lead  to  a  contrary  conolusion*:  or  if  it  appear^ 
that  the  condemnation  proceeded  solely  on  the  ground  of  the 
ibtp  having  violated  an  ejc  parte  ordinance,  to  which  the 
neutral  country  had  not  assented*;  in  such  cases  the  sen- 
tence is  not  conclusive  evidence  against  the  warranty  of  neu- 
trality. 

A  vessel,  warranted  Dantzic,  was  captured  by  a  French 
privateer^,  and  condemned  as  prize  by  a  French  court  of  ad- 
miralty. This  sentence  of  condemnation  was  afterwards  re- 
versed by  a  court  of  appeal,  which  court,  however,  refused 
to  give  the  appellants  their  costs  and  damages,  because  the 
muster-roll  did  not  express  the  place  of  nativity  of  the  crew, 
^hich  was  required  by  French  regulations.  The  ship  was 
proved  to  be  a  Dantzic  ship,  and  to  have  had  on  board,  at 
the  time  of  the  capture,  all  the  papers  ever  carried  byDantzic 
ships.  The  French  regulations  were  not  shewn  to  have  been 
with  the  knowledge  of  the  people  of  Dantzic.  In  an  action 
on  the  policy  it  was  contended,  that  the  underwriters  were 
not  liable,  because  the  sentence  of  restitution  had  refused  da« 
mages  and  costs  to  the  assured;  but  the  court  were  of  a 
contrary  opinion.  Sir  J.  Mansfield  observing,  that  no  ques- 
tion had  ever  arisen  as  yet  with  respect  to  the  refusal  of  a 
pirize  court  to  allow  damages  and  costs,  as  discharging  the 
underwriters  from  their  liability;  and,  indeed,  it  would  be 
very  strange  if  such  a  refusal  could  discharge  them.  It  was 
a  matter  of  mere  discretion  in  the  court.  In  this  case  the 
refusal  to  allow  them  was  founded  on  two  private  ondi- 
nances  of  France^  not  shewn  to  be  within  the  knowledge  of 
the  people  of  Dantzic,  and,  therefore,  the  refusal  of  the 
French  court  could  afford  no  ground  for  holding  the  under- 
writers released  from 'their  engagement  to  pay.  The  C.  J. 
added,  that  he  saw  no  reason  for  extending  the  doctrine  of 
the  conclusivetiess  of  sentences  of  courts  of  admiralty. 

It  is  to  be  observed  also,  that  the  sentence  of  a  foreign 
court,  where  it  is  conclusive,  is  conclusive  only  as  to  the 
grounds  of  the  sentence,  and  not  as  to  the  premises  which 
led  to  the  conclusion*. 

The  preceding  remarks,  as  to  foreign  setitences  of  condem* 
nation,  beingconclusiveevidence  against  thewarranty  of  neu- 
trality, must  be  confined  to  legal  sentences,  that  is,  sentences 
of  a  prize  court,  acting  and  exercising  functions  either  in  the 

u  Calvert  t.  Bovil,  7  T.  R.  623.  y  Siffkea  v.  Lee,  2  N.  R.  484. 

X  Bird  ▼.  AppletOD,  8  T.  R.  562.  s  Christie  t.  Seoetau,  8  T.  R.  192. 
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belligerent  country,  or  id  the  country  of  a  co-belligerent  or 
ally  in  the  war* ;  for  sentences  of  condeninsition,  pronounced 
by  the  authority  of  the  capturing  power,  iot<Ai/t  the  dominions 
of  a  neutral  country^  to  which  the  prize  may  have  been 
taken,  are  illegal^  and  consequently  inadmissible.  And 
that  is  to  be  considered  as  a  neutral  country  for  this  pur- 
pose*, in  which  the  forms  of  an  independent  neutral  govern- 
raent  are  preserved,  although  a  belligerent  may  have  such  a 
body  of  troops  stationed  there,  ts  in  reality  to  possess  the 
sovereign  authority. 

Free  of  capture  in  port, — ^If  a  vessel  is  taken  at  her  moor- 
ings, being  neither  within  the  caput  portus,  nor  within  that 
part  of  a  haven  where  ships  unload,  the  underwriter  is  not 
discharged  by  a  warranty  against  **  capture  in  the  ships  pOrt 
of  destination*." 

Whether  a  vessel  warranted  free  of  capture  in  port,  be  in 
a  port  or  not  at  the  time  of  her  capturee,  is  purely  a  question 
of  fact  for  the  jury. 

See  further  Oom  v.  Taylor,  3  Camp.  N.  P.  C.  W4.  and 
Maydhew  y.  Scott,  ib.  $05.  The  assured  upon  a  policy  on 
ship,  not  having  leave  to  carry  simulated  papers,  cannot  Re- 
cover for  a  loss  by  capture ;  if  it  appear  by  the  sentence  of 
the  foreign  pri2e  court  that  one  of  the  causes  stated  for  the 
condemnation  was  the  carrying  of  simulated  papers^ 

Implied  Warranty.  1  Not  to  cfmattf.— Another  condition 
implied  in  the  contract  of  insurance  is,  that  the  ship  shall 
not  deviate.  Hence  arises  another  ground  of  defence,  on 
which  the  underwriter  may  insist,  viz.  that  there  has  been  a 
deviation,  by  which  term  is  to  be  understood  a  wilful  and 
unnecessary  departure  from  the  due  course  of  the  voyage  in- 
sured, either  with  or  without  the  consent  of  the  assured, 
for  any,  even  the  shortest  space  of  time. 

* 

The  effect  of  a  deviation  is  not  to  avoid  the  contract  ab 
initio,  but  only  to  determine  it  from  the  time  of  the  devia- 
tion, and  to  discharge  the  insurer  from  all  subsequent  re* 
sponsibility.  Hence,  damage  sustained  before  the  actual 
deviation  must  be  made  good  by  the  underwriters*.  From 
the  moment  of  deviation,  however,  the  contract  is  at  an 
end,  and  it  is  immaterial  from  what  causa  the  '8ubse<][ueat 
loss  arises. 


%  Oddj  V.  BoTiU,  2  Eist,  473.  f  OiweU  t.  Vigne,  15  EMt,  70.  Bat  se* 

b  Havelock  ▼.  Rockwood,  8  T.  R.  268.  cub,  if  leave  be  given  to  cany  limup 

The  Flad  Ojen,  1  Rob.  A.  R.  134.  lated  papen.   BeU  r.  Biomfleid,  IS                           *      -^ 

«  Bonaldaon   t.  Thomon,  1    Csmp.  East,  364. 

N.  P.  C.  429.  s  Oraen  t.  Young,  S  Raym.  840.  dalk. 

d  Keyier  ▼.  Soott,  4  Taunt.  660.  444. 
t  R^jncr  V.  FMnoD»  4  Tannt.  662. 
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If  two  ports  of  diachaTge  are  named  in  the  policy,  and  the 
ship  intends  going  to  both,  slie  mast  take  them  in  the  order 
named  in  the  policy.  Hence,  where  a  ship  insured  for  A. 
and  B\  meaning  to  go  to  both,  went  first  to  B.  in  her  way 
to  A. ;  it  was  bolden  to  be  a  deviation  from  the  voyage  in- 
sured, not  being  in  the  order  named  in  the  policy. 

Upon  a  policy  fropa  London  to  Trinidad  or  the  Spanish 
Main,  with  leave  to  call  at  all  or  any  of  West  India  islands  or 
settlements,  and  with  liberty  to  touch  and  stay  at  any  ports 
or  places  whatsoever  and  wheresoever,  the  assured  mijst 
take  all  the  ports  at  which  he  toncbes,  in  the  same  succession 
in  whriefa  they  occur  in  the  coarse  of  his  voyage  insured'.    . 

A  policy  at  and  from  Martinique  and  all  and  every  West 
India  Islands,  warrants  a  course  from  Martinique  to  islands 
not  in  the  homeward  voyaged 

A  ship  having  liberty  to  put  into  one  port,  put  into  ano- 
ther equally  in  her  way' ;  this  was  bolden  to  be  a  deviation, 
and  to  avoid  the  contract,  though  neither  the  risk  nor  the  pre- 
mium wotHd  have  been  greater,  if  the  putting  into  such 
e^her  pofft  had  been  allowed  by  the  policy. 

A  ship  was  insured  from  Lisbon  to  England*,  with  li- 
berty to  call  at  any  one  port  in  Portugal ;  it  was  bolden, 
that  under  such  a  policy  the  party  had  only  a  liberty  to  call 
at  some  port  in  Portugal,  in  the  course, of  the  voyage  to 
England. 

Where  a  ship  insured  to  Martinique  and  all  or  any  of  the 
Windward  and  Leeward  Islands,  landed  the  greatest  part 
of  her  cargo  at  Martinique,  and  sailed  with  the  residue  to 
Antigua,  where  she  was  wrecked,  while  stopph)^  partly  to 
dispose  of  the  residue  of  the  outward  cargo^  and  partly  to 
obtain  a  homeward  cargo ;  it  was  bolden*',  that  the  under- 
writers were  not  liable, 

A  policy  of  insurance  on  goods  at  and  from  London  to  the 
ship's  discharging^  port  or  ports  in  the  Baltic'',  toWi  liberty  to 
touch  at  any  port  or  ports  for  orders,  or  any  other  purpose, 
does  not  warrant  the  assured,  after  having  touched  at  C.  for 
orders,  and  gone  on  to  S.,  a  more  distant  port,  in  retouching  at 
C.  for  orders :  but  if  the  policy  be  to  any  and  all  ports  and 
places  in  the  Baltic  forwards  and  backwards,  and  backwards 
and  forwards,  it  is  otherwise. 

Jk  BMtwiB  ▼.  HftmMstfa,  &  T.  R.  531 .         m  Mogg.  r.  HooMr,  f&mk.  107. 

i  Oaiidner  t.  Senhouie,  3  XMmt,  IS.        »  loQ^t  t.  YmoMp  3  Cuim  N.  P.  C» 


k  Bngg.  T.  Aadmmru  4  Xinmt.  SSOi  437.  Ld.  BUenborougli^C.  J. 

i  Elliot  T.  wnton,  7  Beo.  P,  C  459.    o  Mtllii^v.  AB4iwa^i#Esa^9i» 
4  Bro.  P.  C.  470.  TomUn'i  •d. 
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Under  a  liberty  to  touch  atul  sltfuf  at  ilU  porta  for  all  pur- 
poses wbataoeirer^  the  stay  must  be  for  some  purpose  ooi^ 
nected  with  the  furtberaace  of  tbe  adventured. 

Whether  the  purpose  is  within  the  scope  of  the  ppliey,  is 
a  question  for  the  court  sotely  and  not  fortbe  jury^ 

If  the  policy  does  not  limit  the  time  of  stay,  whether,  a 
ship  has  staid  an  uureasonable  time,  is  purely  a  question  for 
tbe  jury'. 

A  policy  of  insurance  "  at  and  from  London  to  Berbice^  * 
waa  effected  upon  the  receipt  of  a  letter  from  tbe  captaijo*. 
(which  was  shewn  to  the  underwritersi)  stating  that  be  had 
passed  Barbadoea^  and  tbe  words  ''  at  sea"  were  inserted  in 
die  policy  after  tbe  printed  clause  describiog  tbe  beginning 
of  the  adventure  on  the  goods.  It  was  holden'^  DOtwitb<- 
standiog,  that  the  policy  was  vacated  by  a  deviation  at  Ma« 
deira»  in  a  former  part  of  the  voyage. 

A  ship  was  insured  from  London  to  the  sonthem  whale 
fishery  and  back  again^  **  with  leave  to  carry  letters  of 
marque,  and  to  cruise  for,  chase,  capture,  rmh,  and  sea  iiUo 
part,  any  ships  of  the  king's  enenms."  It  was  holdea,  that 
although  the  ship  insured  might  be  autboriaed  under  tbe 
terms  of  this  policy,  in  accompanying  prizes  to  any  conve- 
nient port  consistently  with  the  main  adventure,  seeing  tbem 
safely  moored  there,  and  perhaps  stopping  a  reasonable  Ume 
to  ^ve  directions  for  their  proceeding  on  their  final  desti- 
nation, yet  remaining  in  port  until  a  prize  was  repaired  could 
not  be  considered  as  warranted  by  those  terms. 

A  deviation  never  puts  an  end  to  tbe  insurance,  unless  ft 
be  tbe  voluntary  act  of  those,  who  have  the  management  of 
the  ship. 

Hence,  virhere  a  policy  was  effected  on  a  ship  omjm^  let- 
ters of  marqne*,  from  Bristol,  io  Newfooodland,  and  1^ 
orders  of  the  owners  were  to  pot  a  few  bands  on  board  any 
prize  that  migh:  be  taken,  ana  send  her  to  Bristol,  but  that 
the  ship  should  proceed  to  Newfonndland;  notwithstanding 
which  thecrew  obliged  the  captain  to  ^o  back  to  Bristol  with 
a  prize  taken  during  the  voyage,  and  in  so  doing,  the. ship 
was  captured,  it  was  holden,  that  this  deviation  was  justifi* 
able,  and  that  the  underwriter  was  not  discharged  from  bis 
obligation  to  indemnify  the  assured. 

p  UiigbornT.iyiiuHk4i:teitot.&}l.  SOS.  C.  B.  ptr  air  J.  HflQsfidd^  aoA 

q  lb.  tnuwMJmiiiflwiiwiby  the  coML 

r  n>.  t  ^amtt  v.  Wud,  1  Canpu  K.  F.  C. 

•  Redman  ▼.  London,  S  Camp.  N.  P.  C.       tlSSw 

u  Elton  T.  Brogden,  1 8tr.  1X4. 
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-  The  omier'of  a  ship  (which  was  about  to  sail  on  a  voyage 
irom  Lisbon  to  Madeira*,  from  Madeira  to  SafB,  on  the  coast 
of  Africa,  in  ballast,  and  thence  to  Lisbon,  with  a  cargo)  was 
desirous  of  having  the  insurance  effected  on  part  of  the  freight 
from  SaQi  to  Lisbon.  The  underwriters  objected,  on  account 
of  the  distant  period  at  which  the  risk  was  to  commence; 
however,  on  a  representation  some  time  afterwards  by  the 
owner,  that  he  had  received  intelligence  of  the  ship*s  arrival 
at  Madeira,  and  that  she  was  about  to  proceed  immediately 
on  her  voyage^  the  insurance  was  effected.  When  the  ship 
arrived  at  mdeira,  all  tbe  crew,  except  two,  being  alarmed 
by  reports  of  some  Moorish  cruisers  being  off  Saffi,  and  of 
their  having  captured  and  ill-treated  a  Dane  and  an  Ame- 
rican; quitted  the  ship,  and  refused  to  return  to  it,  unless 
the  captain  would  promise  to  sail  immediately  for  Lisbon. 
Under  these  circumstances,  the  captain  carried  the  ship 
back  to  Lisbon :  but  on  his  arrival  there,  the  charterers  in- 
sisted* on  his  proceeding  directly  from  thence  to  Saffi,  which 
be  accordingly  did,  and  was  captured  in  his  return  from 
Saffi,  to  LisTOn.  It  was  in  evidence,  that  the  difference  of 
•eaaou,  arising  from  this  delay,  did  not  vary  the  risk.  It  was 
bolden*  that  the  deviation  was  justified  by  the  special  cir- 
cumstances. 

And  this  rule  holds  as  well  in  the  case  of  a  limited^  as  a 
general  policy. 

Hence,  where  a  policy  was  effected  on  goods  on  board  a 
ship,  for  a  certain  voyage^, ''  against  sea  risk  and  fire  only,** 
and  the  ship  was  forcibly  carried  out  of  the  course  of  her 
voyage,  ana  detained  by  a  king's  ship,  but  afterwards  was 
released,  and  permitted  to  proceed  on  the  voyaffe  insured, 
during  which  the  goods  insured  sustained  sea-damage ;  it 
was  boldeo,  that  the  deviation  having  been  occasioned  by 
force,  and  without  any  consent  on  the  part  of  those  who 
bad*  the  management  of  t)ie  ship,  the  underwriter  was 
liable,  although  the  voyage  was  made  longer  than  it  other- 
wise would  have  been,  by  the  detention  of  the  king*s 
ship. 

Grounds  of  necessity,  which  will  justify  a  deviation^ 
are, 

1;  Going  into  port  for  the  purpose. of  refitting  or  repair- 
ing*. 


X  Diiiool  T.PunnOK,  1  Bot.  ft  Pul.  s  A4initted  bj  Ld.  Hsrdwicke,  Cb.  In 
SOI.  Bee  alio  Diiscol  T.Bovil,  1  Bos.  Motttauz  v.  London  Ass^  1  AtlqnHh 
Jt  Pal.  313.  545. 

7  Seott  V.  Thompton,  1  Bui.  k  Pul. 
N.E.1S1. 
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9.  Streis  of  weather*. 

3.  Avoiding  an  enemy,  or  seeking  for  convoyi^ 

A  vessel  may  deviate  somewhat  from  the  straight  line  of 
her  track  to  seek  for  convoy;  and  the  captain,  unless  ex- 
pressly prohibited  by  the  terms  of  the  policy,  may  always 
do  what  is  necessary  for  the  safety  of  the  ship.  A  vessel  in- 
sured, may  do  whatever  it  would  be  expedient  for  the  corn* 
mon  securitv  to  do  if  uninsured^ 

But  where  a  ship  was  insured  from  London  to  Berbice, 
with  an  extensive  libertyof  touching  and  trading  at  all  places; 
it  was  hoiden'  that  by  putting  into  Madeira  and  voluntarily 
staying  there  for  the  purposes  of  trade  after  the  convoy  with 
which  she  sailed  had  proceeded  on  the  voyage,  she  was  guilty 
of  a  deviation  which  discharged  the  underwriters. 

Whenever  such  circumstances  exist  as  render  a  deviation, 
necessary*,  the  voyage  (which  may  then  be  termed  the  voy-* 
age  of  necessity)  must  be  pursued  according  to  itsdue  course 
in  like  manner  as  the  original  voyage. 

An  intention  to  deviate  from  the  due  course,  not  carried 
into  execution^  will  not  be  considered  as  a  deviation. 

Where  goods  were  insured  from  Heligoland  to  Memel,* 
with  liberty  to  touch  at  any  ports,  and  to  seek,  join,  and  ex- 
change convov,  warranted  free  from  capture  in  the  port  pf 
Memel,  and  the  ship  sailed  from  Heligoland  with  orders  to 
go  to  Gottenburgh  to  know  whether  to  proceed  to  Aoholt  or 
Memel,  and  was  captured  in  her  way  to  Gottenburgh,  which  - 
is  in  the  track  either  to  Anholt  or  Memel :  helds  that  this 
was  to  be  considered  as  a  voyage  to  Memel,  although  it  was 
subject  to  be  changed  according  to  circumstances  upon  the 
ship's  arrival  at  Gottenburgh;  and  therefore  the  risic  com-^ 
menced  on  herleaving  Heligoland;  and  the  ship  never  having 
reached  Gottenburgh,  the  purposeofgoing  thither  for  orders. 
was  merely  an  intention  to  deviate,  which  did  not  vacate  the 
policy  ;  neither  was  it  a  restraint  on  the  captain's  judgment 
as  to  the  place  of  seeking  convoy,  it  not  appearing  that  he 
could  have  met  with  convoy  before  the  capture;  and  con*; 
sequently  the  underwriter  was  liable. 

Policy  of  assurance  on  goods  at  and  from  London  to  the 
ship's  discharging  port  or  ports  in  the  Baltic,  with  liberty  to 

a  Bdany  ▼.  Stoddart,  1  T.  R.  22.  e  Xavabre  ▼.  WUion,  Doug.  284. 

b  Bond  T.  GoDsatet,  Salk.  44S.  f  Fostsrr  t.  Wilmer,  Str.  1249.  ThelluK 

e  D'Aguilar  ▼.  Tobin,  1  Holt's  N.  P.  C.  son  ▼.  FeigussoB,  Doug.  361/    Kew- 

183.C.B.Qibb8,C.J.  leyy.  Ryan,2H.B1.343. 

d  WiDiaat  t.  Sbee,  3  Camp.  N.  P.€.  g  Heseltoa  t.  Almitt,  IM.  ft  S.  46. 

468.  B.  R.  Ld.  EUeoboiougb,  C.  J.  ^                   > 
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totick  9t  anil  port  or  ports  for  onler^  or  any  other  purpose, 
and  to  toucli  and  stay  at  any  ports  or  places  whatsoeveraml 
wheresoever:  held*  that  the  ship  having  touched  atC.  tor 
orders  and  gone  on  to  S.,  a  more  distant  port  for  further  or- 
ders, aiid  having, receivei)  orders  at  S.,  because  itvens  unsafe 
t<)  land  thei^  to  return  to  <^.',  and  wait  for  orders,  might  so 
r^urn  to  C  without  being  g:uitl;y  of  a  dieviatton ;  il  being 
found  that' she*  went  to  &  for  orders  ip  tke  prosecution  of  hei 
voyage ;  and  returned  to  C.  to  obtain  9r'lera  as  to  the  far- 
tlieriirogrctis  uFthe  voyage,  and  no  iftiui^  b^jng  found. 

It  is  to  be  observed  also,  that  in  a  policy  oo  ship  aod 
freight,  it  is  not  au  implied  condition  that  the  ship  sbalL  not 
trade  iu  the  course  of  her  voyage,  if  that  may  be  done  with- 
out deviation  ur  delay,  ot  otherwise  increasing  the  riHk  of 
the  underwritera.  Hence,  where'  a  ship  was  compelled  in 
the  course  of  hi;r  voyage  to  enter  a  port,  for  the  purpose  of 
dbtaining  a  riecessnry  stock  of  provisions,  which  she  could, 
trot  obtain  before  in  the  usual  course,  by  reason  ofa  scarcity 
lit  her  loading  ports,  and  during  ber  JustiGable  stay  in  the 
port  so  entered  for  that'  purpose,  she  took  oii  board  bullion 
ibr  freight,  the  jury  having  found  that  no  de^ay  in  the  voy- 
age was  occasioned  thereby,  it  was  holden  not  to  avoid  the 
policy. 

So  where  a  ship  bad  liberty  to  touch  at  a  port,  it  was 
holden^  not  to  be  any  deviation  to  take  in  aquantity  of  salt 
during  her  stay  there,  the  ship  not  having  thereby  exceeded 
the  period  allowed  for  her  remaining  there.  N.  In  this  case 
a  communication  had  been  made  to  the  underwriter  that  the 
ship  was  t6  totich  for  the  purpose  of  trade.  It  seems,  how- 
ever, that  the  words  "liberty  to  touch"  will  not  authorise  a 
general  trading".  See  farther  on  this  subject  Phelps  v.AuldJo, 
aCamp.  N.  P.  C.  330. 

5.  Seaworthineas. — In  every  marine  insurance,  whether  on 
ship  or  goods,  there  is  an  implied  warranty,  that  the  ship  is 
seaworthy  at  the  commencement  of  the  risk,  or,  in  the  lan- 
guage of  the  charter  party,  tiglit,  staunch,  and  strong.  Any 
defect,  which  mny  endanger  the  ship,  though  unknovyn  to 
tbe  assured,  will  discharge  the  underwriter;  for  it  is  the  duty 
of  the  assured  to  provide  a  goqd  ship,  in  such  state  and  con- 
dition as  to  be  able  to  perform  the  destined  voyage,  i.  e.  sea- 
worthy. 

h  Hellitk  V.  Andrews,  3  MauU  k  Sel-  k  Unjuhartv.  Bunaid,  ITauat^M- 

wjtf.a7.  1   Per  Siij.  M»iMfi«ld,S.  C.  1  Tawlt. 

i   lUlne  ♦,  Bell,   S  Ewt,  IWreitig-  MB. 
Dizcd  in  Latocbe  v.OiwiD,  12Emi, 


'  Aff  to  miy  d^cny  to  wbtcAi  the  loed  of  tUe  ship  mtty  be  ait- 
tribtttedytM  qoeifion  will  be^  ^betUr  tbe  satnecommelipeeti 
f>re«iatt^jr  lo  of  after  tb^  insorance  made.  If  a  abip  in  a 
Bbori  lifneaftef  baring  iHitedy  b^c€»in«  leaky,  ^pdlounder»»xir 
i#  obliged  u>retuito  tq  port,  there  not  baling  b^n  any  9toriii9 
eoctetnat  aecfdebt,  or  cause  ajdlequdte  to  tte  pifoduci ng  ssch 
e#itcft^  it  may  be  precnaAied  that  «i»e  wa»  not  at  the  tloie  df 
MMiti^  a«aif|Bottby^  but  (be  odnddliGln^  id  ^U  cases  of  tbis 
ki«4>  18"  td  bt  drawn  hf  the  jupy^  to  wbdm .  the  seterrt  cir- 
eutnatauMs  aire  to  be  swbpiittedL 

tf  a  sliip  be  inisufed  at  aiifd  from  jr  ^ort,  altfjotrgb  itf  wa:dt 
of  repairs,  3h(B  itf  protectcfd  137  the  policy,  whilst  In  the  port 
Irtie  condjt}o(i  thiit  she  shall  be  sea-t^rthy  for  the  voyage, 
does  not  attach  until  her  sailing". 

Where  a  ship  is  insured  at  and  from  a  foreign  port,  it  is 
necfe^gty  that  shef  should  hair^  otic^  b<!en  at  the  phce  in 
good  safetj ;  for  it  sbe*  Arrived  zt  the  otititard  port  so  shat- 
tered as  to  be  a  mere  wreck,  a  policy  on  (/be  homev^/d  voy- 
age never  attaches*. 

It  isalsb  an  implied  conrdition,  that  the  sbfp  insured  ghall 
be  fbrnisbed  with  every  artictc  necessary  for  the  purpose  of 
aafe  navi^tioil  during'her  voyage,  t  e.  prt>perly  equipped 
witii  saitk^,  a'sufflcient  uombef  of  hands  on  board  (5d),  nil 
alire  carpttiin,  skilful  pilots,  &c. 

lb  an  adtioa  ooa  policy  of  io9u ranee  on  ship  and  goods, 
fromF$t!B|tia  to  Londonl^,  in  which  the  plaintiff  declared  upon 
a  loss,  by  reason  of  the  vessel  sinking  before  she  had  been 
momri  tweaty-four  hours,  in  eonsequenee  of  an  anchor- 
liaving  beendrrven  into  ben  it  appeared,  that  the  captain  had 
taken-a-pilotonboaKLatOrfordness,  on  entering  the  river 
Thames,  who  quitted  her  at  Halfway  Reach;  after  which, 
am|  bi^ore  she  had  come  to  her  moorings  higher  up  the  river» 
tb^fS^eoid^  happened,  which  occasioned  the,  loss,  and  in 
coiHiiet)ueM6  of  wiuob  the  vessel  fiiied  with  water,  before  she 
had.been  nsooved  twenty*four  boufrs;  but  the  pre^^ise  time  at 
vfbicih  the  dasiagie  was  sustained  within  those  limits,  or  by 


m-iamn't.  Wtxwlwrtni  3  Ttturti.  29^    o  Weddorbomev.BeU,  1  Camp.  N.  P. 
n  BuiD^tep  V.  CQUMat,2  Camp,  X.  P.       C.  1. 
C.2^  p  Law  V.  HolUng^worth,  7  T.  R.  IGO. 


,rf^al^iM*A*«-^Pi^rfi*^i^«***«*4*^^M 


(5a)  la  BUDtet'  V.  Pottsi  Londod^SifUingt  after  Tria*  T.  4&  G.  3. 
L<ffd  Bll€»boFQ|ughi  e.  J«  said,  thnt  the  vessel  laost  not  only  be 
seaivartibyv  «ba«  that-  omm  vatmit'  be  adbequsAe  to  discbarge  the  ordi- 
nsiry' dirtits^  aad>ltf  aiBHlha usual  dao^ors  ta.which  she  is  eai^sed.- 
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what  particular  default,  waa  not  aaoertained.    The  captaia 
had  also  left  the  ahip  before  the  time  of  the  actual  loss.    It 
was  bolden,  that  (he  underwriter  was  discharged;  Lord 
Kenyon.  C.  J,  obwsnring,  that  in  Oiiacase  the  capUindid 
not  perform  his  duty,  for  he  had  no  pilot  on  board  at  the 
time  when  the  accident  happened:   aud  't  »«  one  of  the 
things  implied  in  contracU  of  this  kind,  that  there  shall  be 
some  penon  on  hoard  the  ship  apparently  qualifaed  to  ua- 
Tigate^er.    If  the  underwriters  had  been  previously  in- 
formed, that  there  would  be  no  pilot  on  board  during  the 
ship's  sailing  up  the  river  Thames,  probably  they  would  not 
have  underuiken  the  risk.    On  the  ground,  therefore,  that 
there  was  no  pilot  on  board  the  vessel  when  the  accident 
happened,  he  was  of  opinion  that  the  underwriter  was  dis- 
charged  (54). 

When  the  assured  have  opce  provided  a  sufficient  crew, 
the  negligent  absence  of  a^  the  crew,  at  the  time  of  the  loss, 
is  not*  any  breach  of  the  implied  warranty  that  the  ship 
shall  be  properly  mauued. 

Where  a  vessel,  engaged  in  the  southern  whale  and  seal 
fishery,  and  with  liberty  to  chase  and  capture  prizes,  is  in- 
sured in  August,  1807,  witha  retrospect  to  the  firstof  August, 
1806.  although  at  the  time  of  her  insurance  she  was  not  com- 
petent to  pursue  all  the  purposes  of  her  voyage,  her  crew 
being  reduced  by  death  and  casualties;  if  she  had  a  compe- 
tent force  to  pursue  any  part  of  her  adventure,  and  could  be 
safely  navigated  home,  she  is  to  be  deemed  sea-worthy'. 

q  Bu»kT.R,Exch.A|i.aB.&A.73.     rHucki  v.  Thornton,  1  HoU'i  H.  P.  C. 

30.  C.  B.  Gibbs,  C.  J. 


(54)  Another  question  was  agitated,  viz.  Whether  the  defendant 
would  have  been  answerable,  if  there  had  been  a  pilot  on  board,  • 
whom  the  captain  believed  to  be  of  sufficient  skill,  but  who  was  not   . 
duly  qualified  under  stat.  5  G.  «.  c,  20.    The  court  declined  giv-  • 
ing  an  opinion,  as  in  the  cafee  before  them  no  pilot  was  on  board. 

Pilotage  from  Dover,  Deal,  And  the  Isle  of  Tbanet,  up  the  rivers ' 
Thames  and  Medway,  is  regulated  by  statutes  3  Geo.  1.  c.  13- 
7  Geo,  I.  c.  21.  and  43  Geo.  3.  c.  1 52.  Filotage  doiim  the  Thames, 
and  through  the  North  Channel,  to  or  by  Orfordness,  and  round 
the  Long  Sand-Head  into  the  Downs,  and  down  the  South  Chan- 
nel into  the  Downs,  and  from  or  by  Orfordness  up  the  North  Chan- 
nel and  the  Thames  and  Medway,  by  stat.  5  Geo.  2.  c.  20  ;  and 
pilotage  into  or  out  of  the  port  of  Liverpool,  by  stat.  .37*  Geo.  3. 
c.'78.  See  Abbott*s  Law  relative  to  Merchant  Ships,  p.  l6«.ed.  2d* 
See  also  modern  regulations  as  t^pvloUta  recent  statntfis  47  Geo.*3. 
Seto.  1. 1:.  70.  Local,  48  Geo.  3*  c  104.  confinued  and  amended 
by  52  G«o,  9.  c<  39. 
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5,  Rt^assuranct. 

Re-assurance  is  a  contract  made  by  the  first  insurer  or 
underwriUr,  with  a  view  of  securing  himself  from  a  risk, 
by  throwin/2r  it  on  other  underwriters,  who  are  termed  re- 
assurers*  This  is  allowed  in  almost  all  the  trading  countries 
in  Burope,  andwas  permitted  by  the  laiw  of  Enslaud,  until 
the  Stat.  19  G.  9.  c.  37 u  by  the  fourth  section  of  which  re- 
assurance is  prohibited,  except  in  three  cases:  1.  The  insoU. 
vency;  2.  The  bankruptcy;  3.  The  death  of  the  insurer: 
and  even  in  these  cases,  it  must  be  expressed  in  the  policy 
to  be  a  re*assurance,  and  the  re-assurance  must  not  exceed 
the  amount  of  the  sum  before  assured. 

Although  the  first  section  of  the  above-mentioned  sta- 
tute does  not  extend  to  foreign  ships*,  yet  the  fourth  section 
does.  Consequently  a  re-assurance^  even  by  a  foreigner  on 
a  foreign  ship,  is  illegaL 

6.  Wager  Policy— Stat,  19  G.  2.  c.  37.— Interest  of 

Assured. 

Ad  insurance  being  a  contract  of  indemnity,  its  object  is 
not  to  make  a  positive  gain,  but  to  avert  a  possible  loss. 
Hence,  as  a  person  cannot  be  said  to  be  indemnified  against 
a  loss  which  can  never  happen  to  him,  a  policy  without  in- 
terest is  not  an  insurance,  but  a  mere  wager  only.  Such  po- 
licy therefore,  is  properly  denominated  a  wager  policy.  Al- 
though contradictory  decisions  are  to  be  found  in  the  books, 
as  to  the  legality  of  wager  policies,  before  the  statute  19 
G.  2.,  yet  they  have  been  recognised  as  legal  contracts  by  mo- 
dern judges;  and  it  seems  now  to  be  admitted*,  that  by  the 
law  of  merchants,  and  particularly  by  the  law  of  £ngland,  as 
ft  stood  at  the  time  of  passing  the  act  19  G.  %,  a  wager  po- 
licy, in  which  the  parties,  by  express  terms  such  as  the 
words  "  interest  or  no  interest,"  or,  ''  without  proof  of  in- 
terest,*' disclaimed  the  intention  of  making  a  contract  of  in- 
demnity, was  then  (contrary  to  older  determinations)  deemed, 
a  valid  contract  of  insurance;  but  that  a  policy  containing  no 
such  clause,  disclaiming  or  dispensing  with  the  proof  of  in- 
terest, was  to  be  considered  as  a  contract  of  indemnity  only, 
upon  which  the  assured  could  never  recover  without  proof  of 
an  interest  (55).    But  it  having  been  found  by  experience, 

n  Andiee  T.  Fletcher,  2  T.  R.  161.  Lucena  t.  CiauAud,  S  Bof.  &  PuL 

t  See  Hie  opinion  df  Chambre,  J.  in        101. 


{55)  This  opinioaof  Cbaosbre,  J.  is  confirmed  by  an  observation 
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that  the  making assurancefi^ ** interestor  no  interest,  or  witb~ 
out  further  proof  of  interest  than  the  policy/*  had  been  pro- 
rfuettve  of  nrany  pertrtckma  practice*,  and  bv  introdncing  a 
iDwcbieirouB  kind  of  gaming  or  wagering,  under  the  pretence 
of  aMurtng  the  risk  on  shipping  and  ftitr  trade,  the  inBtitu- 
tion  and  hudable  design  or  making  assurances  had  beeti 
perteriedj  and  that  which  was  intended  for  the  encourage- 
ment  of  trade  and  navigation,  bad,  in  many  instances,  be- 
cofne  destructive  to  the  same:  it  was  enacted,  by  st^L  19  6. 
9.  c.  87.  s.  1.,  *'  that  no  assurances  should  be  made  by  any 
persons,  bi>d}es  eorjf>orate  or  politic,  on  any  ships  belonging 
to  Us  mnjtsty^  or  any  of  his  subjects  (56),  on  any  goods  laden, 
or  to  be  laden,  on  board  such  ships,  interest  or  no  interest. 
Off  without  fuTtbev  proof  of  interest,  Aaa  the  poHcy,  or  by 
way  of  gaming  or  vvagering,  or  witbcot  beoeirt  of  salvSg^ 
to  Mie  aasiuer,  and  that  such  asaurancea  sho«kl  be  void*'* 

But  by  s«  9.  it  is  provided,  **  That  insurances  on  private 
ships  of  war,  fitted  out  by  any  of  his  msyiCsty's  sub^ects^ 
solely  to  cruize  against  his  enemies,  may  be  made  byor  for 
the  owners  thereof,  interest  or  no  interest,  free  of  average^ 
and  Without  benefit  of  sakv^q^e  H>  the  murer/' 

And  by  s.  a  it  is  also  provided,  *■  That  any  effects  from 
any  port  or  places  in  Europe  or  America,  in  possession  of 
t*e  cfown#  of  Spain  or  Portugat,  nay  be  insurea  in  the  same 
msBiner  as  if  this  act  bad  not  been  made." 

Hating  detailed  the  provisions  of  the  stat  19.  G.  i.  q.  t?., 
it  will  be  negessary  briefly  to  consider  what  that  interest  is^ 
the  protection  of  which  is  the  proper  object  of  a  policy  o\ 
assurance.    A  nd  this  is  to  be  collected  from  considering  wliat 


af  Lord  Harchviv^ket  ils  a  eaae  which  was  d^ded  before  fhe[  p9fk6n^ 
of  the  sSst  H  O.  t.  c.  37.  •  Speaking  of  9tt  deference  hetyreen  i-o- 
vmmB^m  kwn  ftre  sMd  aaarine  Hwunwces,  hesayv,  •*»o  theifMttta 
anea  of  sAifA,  <  iaasrast  or  ao  iM«cst'  is  almost  eoostaaffjf^  lasertedf^ 
andft.^ao«  mtittwd,  yc^  eaonot  recow,  ttaUtet  yosi  profit  a«  jifOi^ 
pasty/'    Far  LosdiIiBKlwioka»  G.  ifei  IbeSadkPs  IdiSbiMM  tj  Bad^ 

(8i)  in  ooas0{|*MM  of  these  words  itrka»bmiilMdess€fi»S  Alto 
.Mctifw  d«(es  no^  appij^  to  tha  caseof  I4rsig4sbip9).  snd  IfcatliMmu. 
ances,  «•  interest  or  no  interest**  may  be  made  upon  them.  Thellus- 
•on  V.  FleCcher,  Doug.  ^  rff.  And  althongh  the  Wordi  •'  interest  or 
no  interest"  are  omitted  in  (fie  policy  on  a  foreign  sfiip,  yet  in  de- 
clanagoBfiuob  petiey^  it  i»  nof  necessary  to  aver  that  the assored- 
had  an  interest.  Craufurd  v.  Huptpr,  S  T.  R.  13,  Nantes  v. 
Thompson,  i  fiast,  3t6. 
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is  the  nature  of  sOch contract*.    Now  insurance  isa  contract 
by  which  the  one  party^  in  consideration  of  a  price  paid  to 
him  adequate  to  the  risk,  becomes  security  to  the  other,  that 
he  shall  not  suffer  loss  or  damage,  by  the  happening  of  the 
perils  specified  to  certain  things,  which  may  be  exposed  to 
them.    This  being  the  general  nature  of  the  contract,  it  fol- 
lows, that  it  is  applicable  to  protect  persons  against  uncertain 
events,  which  may  in  any  wise  be  of  disadvantage  to  them; 
not  only  those  persons,  to  whom  positive  loss  may  arise  by 
such  events  occasioning  the  deprivation  of  that  which  they 
may  possess,  but  those  also,  who,  in  consequence  of  such 
events,  may  have  intercepted  from  them  the  advantage  or 
profit,  which  but  for  such  events,  they  would  acquire  accord- 
ing tothe  ordinary  and  probable  course  of  things.  That  a  per- 
son must  somehow  or  other  be  interested  in  the  preservation  of 
the  subject-matter  ex  posed  to  perils^foUows,  from  the  nature 
of  this  contract,  when  not  used  as  a  mode  of  wager,  but  as  • 
applicable  to  the  purposes  for  which  it  was  originally  intro- 
duced; bat  to  confine  it  tothe  protection  of  the  interest 
which  arises  out  of  property,  is  adding  a  restriction  to  the 
contract  which  does  not  arise  out  of  its  nature^    Intepest, 
therefore^  with  reference  to  the  aubject.  under  consideration, 
does  not  necessarily  imply  a  right  to  the  whole,  ora  part  of 
a  thing,  nor  necessdrily  and  exclusively  that  which  may  be 
the  subject  of  privation,  but  the  having  some  relation  to,  or 
concern  in;  the  subject  of  the  insurance,  which  relation  or 
concern,  by  the  happening  of  the  perils  insured  against^  tn^y  • 
be  so  affected  as  to  produce  a  damage  to  the  person  insuring; 
and  where  a  person  is  so  circumstanced,  with  respect  to  mat- 
ters exposed  to  certain  risks,  as  to  have  a  moral  certainty  of 
advaqtagebutfor  those  risks,  he  may  be  said  to  be  interested 
id  the  safety  of  the  thing.    Having  endeavoured  to  explain 
the  nature  of  an  insurable  interest,  it  will  be  proper  to  add, 
that  it  is  not  necessary  such  interest  should  be  indefeasible; 
for  the  consignee  of  goods,  under  a  bill  of  lading,  has  an  in- 
surable interest  in  such  goods,  although  they  may  be  stopped 
in  transitu  on  their  passage  home'.    So  also  has  an  executor 
before  probate.    In  like  manner  it  has  been  holden,  that 
where  a  ship  was  taken  as  pi^ize  by  the  conjoint  forces  of  the 
aririy  and  navy,  thie  captors;  before  condemnation,  had  an  in- 
surable iiaterest  under  stait.  45  G.  3.  c.  79.  s.  S.  tvhereby  the 
crbivngiyes  up  its  right  in  the  prize  to  the  captors,  although 
such  interest  was  defeasible,  as  well  by  the  release  of  the 

u  Per  Lawrence,  i.  in  Lucent  V.  Crau-    x  Per  Lord  EUenborougfb,    C.   J.    il 
fuid,  D.  P.  2  Bos.  &  Pul,  5.  R  ■  300;        East,  628. 
where  UiU  subject  is  very  elaborately 
discussfd. 
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crown,  88  tbe  ad[jud1cfition  of  the  court  of  admiraUy^  The 
owner  ofa  ship,  who  has  chartered  her  for  a  particular  voy- 
age, has  an  insurable  interest  in  the  ship  during  that  voy- 
age, although  the  charter-party  contain  a  stipulation,  that 
in  case  the  ship  be  lost^  the  charterer  shall  pay  the  owner 
tbe  estimated  value  of  tbe  sbip*^ 


X.  Evidence. 


In  order  to  atipport  his  tictioo>  tbe  phkiDtifT  muat  be  pre- 
pared with  the  following  proof:  1.  The  policy  must  be  pro- 
duced in  evidence,  and  the  subacription  of  the  def^Rodant 
must  be  proved,  s.  Evidence  must  be  given  of  the  interest 
of  the  insured  in  the  subject-matter  of  tbe  insurance  (57). 
In  insurances  upon  ships,  tbe  mere  iiict  of  tbe  possession  of 
the  assured,  as  owners,  is  sufficient  primAfacit  evidence  of 
ownership*,  without  the  aid  of  any  documentary  proof  or 
titie-deedfs  on  the  subject,  such  as  the  bill  of  sale  or  ship's 
register,  unless  such  farther  evidence  is  rendered  neoessarjr 
in  support  of  the  primd  facie  evidence  of  ownership,  in  con- 
sequenceof  tbe  adduction  of  some  contrary  proof  on  the 
other  side: 

As  in  an  action  on  a  policy  of  insurance  on  freight^  where 
the  interest  in  a  ship  and  its  earnings  were  alleged  to  be  in 
foar  persons,  who  were  partners  in  trade,  and  it  was  proved 

y  Stiriing:  t.  Vavghan,  11  East,  619.  Sec  also  Thonas  T.Foyle,  5  Esp.  N. 

S  Oamp.  N.  P.  a  2S5.  8.  C. cited  in  P.  C.  88. 

RobertBon  and  otben  ▼.  HamiUgin,  b  Camden  y.  AndcEson,  5  T.  R.  700. 

B.  R.  M.  52.  G.  3.  recognised  by  Le  Blanc,  J.  in  Maish 

%  Hobbs  T.  Hannam,  3  Camp.  N.  P.  C.  ▼.  Robinson,  B.  R.  London  Sittings, 

98.  after  H.T.4SO.  3.  4£sp.N.  P.  C. 

a  Robertson  v.  French,  4  East,  136.  98. 


(57)  In  Ameiy  v.  Rogers,  1  Esp,  N.  P*  C.  207v^here  an  action 
was  brought  on  a  policy  of  insurance  on  a  ship,  Lordi  Kenyon,  C*  J* 
was  of  opinion»  that  Uie  proof  of  the  assured  having  exercised  acts 
of  ownership,  in  directing  tbe  loading,  &c.  of  the  ship,  and  paying 
the  people  employed  was  sufficient  proof  of  interesL  A^d  in  M 'An- 
drew V.  Bell,  1  Esp,  N«  P.  C.  373.  where  the  insumnce  was  on  a 
ship  and  her  cargo,  the  plaintiff,  in  order  to  proTe  interest,  produced 
the  bill  of  lading,  and  the  captain  proved  that  it  was  his  bill  of 
lading,  and  that  he  had  the  ^oods  speci6ed  in  it  on  board.  Lord 
Kenyon,  C.  J.  held,  that  the  interest  was  sufficiently  proved. 
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bytbe  plaintiffs*  that  the  ship  had  been  paid  for  by  all  the 
four  partners ;  but  the  defendant  having  produced  the  regis- 
ter,  wherein  the  ship  was  registered  in  the  names  of  two  of 
the  partners  <Jnly ;  it  was  holden,  that  as  the  title  to  freight 
arose  only  from  ownership,  and  the  register  was  conclusive 
evidence  that  only  two  were  owners,  and  as  there  was  not 
any  count  in  the  declaration,  stating  the  interest  to  be  in 
two  ouiy,  the  plaintiffs  could  not  recover.   - 

Where  the  plaintiffs  declared  on  a  policy  of  assurance^, 
and  averred  that  they  were  the  persons  residing  in  Great 
Britain  who  received  the  order /or  and  effected  the  insuoince; 
this  was  considered  as  a  material  averment,  and  not  sustained 
by  evidence  of  a  letter  received  by  them  after  the  policy 
was  eflected,  directing  to  make  assurance;  although  the  po- 
licy was  originally  on  goods  on  board  the  Ann,  or  ships,  or 
by  whatsoever  other  name  the  ship  should  be  named ;  and 
the  plaintiffs*  upon  the  receipt  of  the  letter,  procured  a  me- 
morandum to  be  made  on  the  policy,  signed  by  the  defend- 
ant, declaring  the  interest  to  be  on  board  the  Herald,  the 
r    ship  mentioned  in  the  letter. 

In  insurances  upon  goods,  the  mere  production  of  a  bill 
of  parcels  from  the  seller  abroad',  with  the  receipt  to  it,  and 
proof  of  his  hand-writing,  has  been  holden  to  be  sufiicieni 
proof  of  the  interest  of  the  tssured. 

In  a  declarstion  on  a  policy  of  insurance  effected  by  the 
plaintiff*,  as  agent  of  A.  and  b.,  it  was  averred,^  that  A.  and 
B.,  at  the  time  of  effecting  the  policy,  and  thence  until  the 
time  of  the  loss,  were  interested  in  the  goods  insured,  to  a 
large  amount^  to  wit,  to  th0  amount  of  all  the  money  etstr  in- 
iured  thereon.**  At  the.trhil  it  appeared,-  that,  at  the  time 
when  the  policy  was  effected,  another  person  was  jointly  in-  , 
terested  in  the  goods,  together  with  A.  and  B.  The  court 
w6re  of  opinion,  that  although  A.and  B.  had  not  an  exclusive 
interest,  yet  they  had  such  an  interest  as  would  answer  the 
terms  of  the  averment;  Chambre  J.  observing,  that  the  aver- 
ment in  substance  was  nothing  more  than  that  the  par« 
ti.es  for  whose  benefit  the  assurance  was  made,  bad  an  interest 
in  the  subject  of  that  insurance.  They  were  not  bound  by  the 
ter.ms  of  the  averment  to  shew  any  thing  more  than  thattb^y 
had  an  interest ;  and  if  they  had  shewn  an  interest  to  the 
extent  of  one-hundredth  part  of  the  cargo,  it  would  be  suffi- 

c  Bell T.  Janson,  1  M.  &  S.  201.  Me  Bell  ▼.  Ansley,  16  Ea»t,  Ul.  re- 

d  RuMel  ▼.  Boeiun,  8tr.  1I27«  per  Lee,  co^ited  in  Cohen  v.  Hannantg   4 

C.J.  T&unt.  108. 
e  Pagev.  Fiy,  2  Boi.  &  PuL  240.  But 
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wbicb  book  was  n^t  produced,  he  haying  given  it  to  the  go* 
▼eraor»  who  waa  gone  abroad  without  retumiDg  it. to  bim  ; 
feraucb  book,  if  in  court,  would  not  bave  been  evidence  per. 
5e,  but  could  only  have  been  used  by  the  witness  to  refresh 
hii  memory. 

When  a  ship  insured  is  captured  in  a  voyage  toan  enemy's 
country^  and  the  British  license  legalizing  the  voyage  is 
lost,  to  shew  that  she  bad  such  a  license,  it  is. necessary  to 
prove  the  loss  of  the  paper  purporting  to  be  a  license  put  on 
board  the  ship,  and  to  produce  examined  copies  of  the  order 
in  council  for  granting  the  license,  and  of  the  copy  of  the 
license  preserved  in  the  secretary  of  state's  office. 

To  support  an  averment  in  a  declaration  on  a  policy  of  in- 
Surance  on  goods,  **  that  the  ship,  with  the  goods  on  board, 
when  at  A.  was  arrested  by  the  persons  exercising  the  powers 
of  goyernknent  there,  and  the  goods  were  then  and  there  by 
the  said  persons  seized,  detained,  and  confiscated,"  it  is 
enough  to  shew,  that  the  goods  were  forcibly  taken  on  board 
the  ship  by  the  officers  of  government,  and  never  delivered 
to  the  consignees' ;  without  putting  in  any  sentence  of  con- 
'demnation^* 

To  prove  a  witrranty,  that  a  ship  insured  was  of  a  particu- 
lar nation,  it  in  primd  facie  evidence,  that  she  carried  the  flag 
of  that  nation  at  tiroes  when  she  was  free  from  all  danger  of 
capt.ure,  and  that  the  captain  addressed  himself  to  the  ccMisui 
€>t  that  nation  in  a  foreign  port\ 

The  production  of  a  letter  dated  abroad,  and  addressed  to 
J.  S^.in  England,  with  the  English  ship-letter  post-mark 
upon  it,  which  directed  a  policy  to  be  effected,  is  sufficient 
to  prove  that  J.  S.  was  *^  the  person  residing  in  Great  Bri- 
tain, who  receivedf  the  order  for,  and  effected  such  po- 
licy-." 

.  In  an  action  on  a  policv  on  a  voyage  ''to  any  port  in  the 
Baltic/*  evidence  was  admitted  to  prove  that  the  Gulf  of 
F'inland  is  considered  in  mercantile  contracts,  as  within  the 
Baltic,'*  although  the  two  seas  are  treated  as  separate  and 
distinct  by  geographers^ 

Upon  a  question  concerning  the  seaworthiness  of  a  sbip% 
after  the  evidence  of  persons  who  have  examined  her  condi- 

p  Eyre  v.  PtOigraye,  S  Camp.  N.P.  C  i  8.  C. 

jOOS.  t   Uhde  t.  Waltera,  3  Camp.  N.  P.  C. 

q  Camithen  ▼.  Gray,  3  Camp.  N.  P.  16.    See  Moxon  v.  Atkins,  3  Camp. 

C.  142.  Lord  Enenborougb,  C  J.  N.  P.  C .  200. 

r   Aicang^  V.  niompton,  S  Camp,  u  Beckwith  t.  Siddioaiam>   1  Camp. 

N.P.C.  680.  N.P.C.116. 
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tion,  exp^riencecl  shipwrights,  who  neVer  saw  her,  may  ht 
called  on  to  say  whetlier,  upon  the  facts  sworn  to,  she  was,  in 
their  opinion,  seaworthy  or  not,  in  conformity  to  the  rule  of 
evidence,  that  where  a  matter  of  skill  or  science  is  to  be  de- 
cided, the  jury  mav  be  assisted  by  the  opinion  of  persons  pe<- 
culiarly  acquainted  wi  th  it  from  their  professions  or  pursuits; 

In  an  action  on  a  policy  of  goods  on  board  a  ship*,  the 
master  and  owner  was  held  not  a  competent  witness  to  prove 
the  ship  seaworthy,  until  he  had  been  released  by  the  owner 
of  the  goods. 

So  in  an  action  against  an  underwriter',  for  a  loss  by  bar- 
ratry of  master,  it  was  holden,  that  the  master  could  not  be 
examined  by  the  defendant,  to  prove  that  the  barratry  was 
committed  by  the  consent,  and  with  the  privity,  of  the 
owners,  without  a  release  hy  the  defendant. 

In  an  action  on  a  policy  on  goods',  the  declaration  con- 
tained an  averment  that  the  plaintiffs  were  interested  in  the 
subject-matter  of  insurance ;  the  defendant,  meaning  to  dis- 
pute this  at  the  trial,  gave  them  notice  to  produce  certain 
articles  of  agreement  executed  by  the  plaintiffs  and  the  cap- 
tain (who  was  not  a  plaintiff).  The  instrument  was  produced 
in  pursuance  of  the  notice,  when  there  appeared  to  be  two 
subscribing  witnesses  to  it;  the  plaintiffs  insisted  that  the 
defendant  could  not  give  it  in  evidence  without  calling  one 
of  those  witnesses  to  prove  it.  Lord  Ellenborough  being  of 
that  opinion,  the  plaintiffs  recovered. .  A  motion  was  made 
for  a  new  trial,  on  the  ground  that  the  instrument  coming  out 
of  the  hands  of  the  plaintiffs,  parties  thereto,  upon  notice  to* 
produce  it,  it  was  not  necessary  to  be  proved  by  one  of  the 
subscribing  witnesses,  according  to  the  rule  laid  down  in  R. 
▼.Mrddiezoy,  ST.  R.  41.  But  Lord  Ellenborongb  said,  that 
that  c^se,  which  was  much  questioned  at  the  time,  had  been 
since  overruled,  and  that  the  production  of  the  instrument, 
in  pursuance  of  the  notice,  did  not  supersede  the  necessity 
of  proving  it  by  one  of  the  subscribing  witnesses,  if  any,  aa 
in  ordinary  cases.  And  Lawrence,  J.  said,  that  this  had  been 
so  ruled i>y  Lord.Kenyon  in  a  subsequent  case  respecting  «> 
will,  which  the  adverse  party,  in  whose  hands  it  was,  bad- 
notice'  to  produce,  and  did  produce  at  the  trial,  when  it  ap* 
peared  that  there  were  subscribing  witnesses  to  it ;  and  Lord 
kenyon  held,  that  the  party  who  gave  the. notice  was  bound 


z  Rotheioe  r.  Elton,  Peake^i  N.  P.  C .   s  Gordon  and  oUien  v.Seoretan,  S , 

S4.  KenyoD,  C  J.    Fox  v.  Lushing-      .  548.    Bateson  t.  Lewin,  Bfiddlesex 
ton,  ib.  n.  S.  P.  per  Kenjon,  C.  J.  Sittinj^  after  H.  T.  52  G.  3.  Lord  £1- 

7  Bird  v.  Thompson,  1  £sp.  N.  P.  C.        lenborough,  C.  J.  S.  P. 

339.  .  '  • 


k 


ta^O|tO<>f  th^'SubsGfibiiig.witibesacs  tofntMretiie  wilk  lA 
(b^  pceMttt  CBM^  however,  the  court  made  the  rule  absolute 
l9F«j|QW  UiaU  on  payment  of  ooatB,  the  defendant  havm^ 
j«g4e  an  affidamt  of  hie  being aiirprised,  and  not  psepared  at 
tbf  4rtfdl  fot  want  of  knowmg?  w-ho  the  •ubecribing<  wit* 
iifW«at¥|Qre<d9tK 

Tli^pfeaof  alien  enemy,  w4iioh  goes  nierely  in  disability 
of  t^e  pMion,  must  be  supported  by  the  •  strictest  pvooft 
H»W»  ifa  is  II04  sttfikieoA  acierely  to  shew  tbat  sonie  trm^ 
before  action  was  brought,  t\  ^  party  was  domiciled  uva  ten- 
ritqrjT  ^bich  has  become  hostile,  without  shewing  that  he 
yfB9  {^  n^tiye  of  that  tecritory,  or  living  there  at  the  time  of 
jl^tiop,  cfTougbtV 


<i^^mH0 


XI.  lUhmi^  of  PremiMn. 

tti  cases  where  the  contract  of  insurance  is  void,  aeon  the 
Moand  of  noo^compliance  with  a  warranty,  e.  g.  to  sail  witb 
convoy,  sea-worthiness,  or  the  like,  and  fraud  cannot  be  im*- 
p«led(t4»  the  assured,  the  assured  will  be  entitled  to  a  return 
o0  premium ;  because  where  the  contract  does  not  attach, 
there  is  not  any  risk  [00). 

a  Haimsn  ▼.  XisgilDo,  3  Ctnip.  N.  P.  C.  163. 


\ 


(5P)  The  doctrine  establidied  in  Gordon  v.  Secrsstan,  was  recof^ 
qiaiqd  by  H^^^*  ^'  ^^  WetherstoB  v.  Edg^pgton,  e'Camp.  N.  P.  C« 
94.,  avd  there  applied  to  an  agreement  not  un4er  seal*  But  aK 
though  theinere  possession  of  an  instrument  does  not  dispense  with 
thi>  necessity,  which  lies  on  the  party  calling.for  it,  of  producing  the 
attested  witness,  yet  where  a  person  is  called  on  to  produce  a  deed 
SD'whitlfr  he  IS  a  party,  and  under  which  he  claims  to  hold  an  estaie, 
anA  .fae^predflices  it,  it  shall  be  taken  to  be  a  good  deed,  so  for  a» 
islalsft  to>  the  ezeotttion  as  agninst  himself.    Fesvce  i^  H4o|mv, 

(Co)  ^  If  the  risk  be  not  run^  though  it  be  by  neglect,  or  even  by 
^/fifM/toftbeinsaved^  yet  the- insurer  shall  net  retain  the  premium." 
CwLordiMafisfield)  C  J.»^  in'StevensoMy*  Snew,  3  Burr*  ie40w^ 
^  Where  the  risk  has  not  been  run,  whether  its  not  having  been  run 
WSAiOvmi^  to  the  iknlt,  plsssnfe^  or  will  of  the  iiisQted>  or  to  an^ 
otbes4ciHiaS|  the  preminm  shali  be  rstumed,  becmue  a  poHty  o/tn- 
Mffrmue  iiac(mtraci  afMemmty.  The  underwriter  receives  a  peer 
mium  for  running  the  risk  of  indonnify ing  the  insuied,and  to  whet* 


the  ship  h^a  arrived  in  sufety,  5^rid  earpe4  ft^^M,  tb(^  a^ 
ftured  cannot  afterwardis  claim  a  retqrn  of  pffn^iuj^,  ou  ti^e 
ground  that  h^  had  no  insurable  inler^st,  pn  account  pi*  a 
defect  in  his  title  to  the  8hip^ 

la  Qu^<^^\yh/^r^,  the ridlf  ia kx^t'tjr/^  and  h^ qnce caifiii)^Q|pe4, 
nf\  in  the  cs^se  of  a  4evia^ti.oq,  ther?  b\\h\1  pot  h^  apy  icetufp 
or  apportioijiff entj  of  pfe|;<xiunj'  (^) ).  A  9b jp  ^«?,insw^4  »> 
apd.froin  L9iMJIon  to  an^  port; pt  Pl^^^?»  for  \w^ly^n^ont\\^,s\t 
ft/,  per  cent  warrar^tejj,  frep  frop[i  capture  by  (be  ^pi^ri^sjq^V 
The  ship saiM  frpip.  tl^e  pprt  of  Lopdpp,  anp  yB;a9  ^k^^  ^y 
an  American  privi^teei:  about  two  pno^tb^^  ai^^rw^rd^  It  wa^ 
contended  that  a  prppp^tionab^^.  p%rt  of  tbe  pren)i;Uj^  Q4ghi 
to  be  returned,  th^igL  waq  much  ij^ore  tb^a4^q^s^e  tp-th/^ 
riik  actually  run,  viz.  only  two  Vvi^pth^  $Mtt\|te  court  y;^^ 
p^ opinion  that  tb^e'ougbt  npl;  to  bq  a  r^ti^r^  of  pren^iuQ). 
Lord  Man3Ge\dy  C.  J.obaer,ving/'  thattl^ere  w^re  twogene^l 
rul^a^  establlBbed,  applicabjle  to  tbe  qvie^Upn,;  Tbe  fir/ft  i^ 
that  wher;e  tbe  riaiHbas  not  bpen  rujs^  wbetb^  it^  i^t  h^yJiig 
beea  run  wai^  owing  to  the  tauU^  plei^ur^  or  will  of  tb$  ii;v^ 
•ured,  o;:  to  any  otbpr  cause,  thepreti)ij^ai  sbal^l  be  retu^o^ ; 
because  a  pqlky  of  insurance  is  a  cqnlract  ^  indeffiiAity. 
The  underviFriter  receives  a  premium  for  running  Ui^rij9kof 
ind^liinjfying  tbeinsured^  and  to  whatever  cau^^  it  be  owinga 
ifjhe  does  not  run  the  risk,  the  consideration,  for  wbiofa  th;s 
premium  of  money  was  put  into  his  handis,  faila^  i\nd  tWe-* 
for^  he  ought  to  return  it.  t^d.  Another  rule  is^  that  if  t|iat 
risk  of  the. contract  of  indemnity  has  once  conimenced,  tber^ 
shall  be  no  apportionment  or  return  of  premium  afterwards. 
For  though  the  premium  is  estimated^  ^nd.  the  risk  depends 
upon  the  nature  and  length  of  the  voys^ge,  y.et;  if  it  has  cpn^- 
ipeqced,  though  it  be  only  for  twenty-four  hours  or  less;  the 
risk  IS  run.  the  contract  is  for  the  whole  entire  risk,  and  no 

b  M'Ciilloch  ▼.  Roj.  Ex.  Ass.  Co.,        v.  Gregson,  fi.  R.  East.  34  G.  3. 

3  Camp.  Kt  P.  C.  406.  Marsh.  56^. 

«  Tjrrie  y.  flctcber,  Cowp.  668.  VUyts    d  Tjti^  y.  Fletchef,  C9wp«  666^ 


€f£r  cause  it  be  owing,  if  he  does  not  run  the  risk,  tbe  cODsidemtion 
fbrwhiclithe  premium  or  money  wasputinto  his  hands,  fails,  and 
therefore  he  ought  to  return  it***  Per  Lord  Mansfield,  Cr  J.  in  Tyrie 
v^  Fletcher,  Cowp.  668. 

(6l)  Upon  an  insurance  at  and  from  a  place,  if  an  asage  coo  be 
proved  warranting  a  division  of  the  risk,  the  insured  will  be  entitled 
to  an  apportionment  of  the  premium,  in  case  one  of  the  risks  be  not 
raiv,    Loflg  v.  AJ!fjR»  B,  T^,  E-  £5  O,  3.  Alafsbt  ^^ 
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.  part  of  the  consideration  shall  be  returne<l.**  The  same  rules 
were  laid  down  by  Lord  MansBeld,  C.  J.  in  Loraine  y. 
Thomlinson,  Dong.  587* 

A  ship,  employed   in  the   coasting   trade»  was  insured 
against  capture  for  13  months':   *'at  15^.  per  cent«  per 
month,  18//*  *  The  ship  was  lost  in  a  storm,  within  the  first 
two  months.  An  action  having  been  brought  for  the  amount 
of  the  premium  (l8/.)f  the  defendant  pleaded  non-assumpsit 
as  to  all  except  3/.,  snd  as  to  that  a  tender.    The  jury  found 
a  verdict  for  the  defendant  upon  the  tender,  and  for  the 
plaintiff  upon  the  other  issue,  for  the  sum  of  15/.,  subject  to 
the  opinion  of  the  court,  whether  he  was  entitled  to  recover 
that  sum  of  15/.  or  the  sum  of  3/.  only.    It  was  contended 
on  the  part  of  the  defendant,  that  this  was  not  one  entire 
contract  for  a  year,  but  an  insurance  from  month  to  month 
for  twelve  months;  if  the  policy  had  been  for  a  year,  or 
twelve  months,  and  the  premium  a  gross  sum,  the  court  could 
not  have  apportioned  it,  because  the  risk  in  one  month  might 
be  greater  than  in  another,  but  here  the  parties  have  ap- 
portioned the  premium :  that  the  insurance  was  the  same  as 
if  there  had  been  12  policies  for  each  month.     But  per  Lord 
Mansfield,  C.  J.  it  is  an  insurance  for  twelve  mouths,  for  one 
gross  sum  of  18/.    They  have  calculated  this  sum  to  be  at 
the  rate  of  15^.  per  month.     But  what  was  to  be  paid  dovirn  ? 
Not  15^.  for  the  first  month,  and  so  from  month  to  month ; 
but  18/.  at  once. 

AfShip  with  her  cargo  was  insured  "  at  and  from  Houfleur 
to  the  coast  of  Angola^,  during  her  stay  and  trade  there,  at 
and  thence  to  hef  port  or  ports  of  discharge  in  St  Domingo^ 
and  at  and  from  St  Domingo  back  to  Honfleur  at  a  premiun\ 
of  11/.  per  cent"    The  ship  sailed  to  A.,  but  in  this  part  of 
the  voyage  she  was  guilty  ot  a  deviation.    It  was  contended, 
on  the  part  of  the  plaintiff,  that  there  ought  to  be  an  ap- 
portionment and  return  of  premium;  but  the  court  were 
clearly  of  opinion  that  there  ought  not  to  be  any  return. 
Lord  Mansfield^  C.  J.  said,  the  question  depends  upon  this : 
Whether  the  policy  contains  one  erftire  risk  on  one  voyage, 
or  whether  it  is  to  be  split  into  six  different  risks  ?  for,  by 
splitting  the  words,  and  taking  ''at*'  and  ''from**  separately, 
it  will  make  six;  viz.  1.  at  Honfleur;  9.  From  Honfleur  to 
Angola;  5.  At  Ang:ola,  &c.    The  argument  must  be,  thar, 
if  the  ship  had  beeii  taken  between  Honfleur  and  Angola, 
there  muat  have  been  a  return.     By  an  implied  warranty, . 
every  ship  must  be  seaworthy,  when  she  first  sails  on  the 

•  Lonimf.ThomUiiMn,  1)0111^1.585.      fBermonT.Woodbridge,  Doug.  781. 


msURANCE.  907 

,  voyage  insured,  but  she  need  not  continue  so  throughbul  tim 
voyage;  so  that,  if  this  is  one  entire  voyage,  if  the  ship  was 
seaworthy  when  she  left  Honfleur,  the  underwriters  would 
have  been  liable  though  she  had  not  been  so  at  Angola,  &c.; 
but  accordrng  to  the  construct>6n  contended  for  on  the  pari 
of  the  plaintiff,  she  must  baTe  been  seaworthy,  not  only  at 
the  departure  from  Honfleur,  but  also  when  she  sailed  from 
Angdla,  and  when  she*  sailed  from  St.  Doftrtngo» 

But  if  the  insurance  b^  in  effect  on  two  or  more  voyages, 
and  one  or  more  have  not  commenced,  there  shall  be  an 
apportionment  and  return  of  premium  in  respect  of  tbo^e 
voyages  which  have  not  commenced,  as  will  appear  from  the 
following  case: 

An  insurance  was  effected  upon  a  ship  at  five  guineas  per 
cent«>^»  lost  or  not  lost,  at  and  from  London  to  Halifax,  war- 
ranted todepart  with  convoy  from  Portsmouth  for  the  voyage 
(69).  Before  the  ship  arrivea  at  Portsmouth,  the  convoy  was 
gone*    Notice  of  this  waii  immediately  given  by  the  insured 
to  the  underwriter,  and  at  the  same  time  he  was  also  desired 
either  to  make  the  long  insurance,  or  to  return  part  of  the 
/premium.    The  jury  found  that  the  usual  settled  premium, 
from  London  to  Portsmouth,  was  one  and  one  half  per  cent., 
and  that  it  was  usual,  in  cases  like  the  present,  for  the  under- 
writer to  return  part  of  the  premium,  but  the  quantum  was 
uncertain.     It  was  stated,  that  the  plaintiff  made  to  the 
defendant  an  offer  of  allowing  him  to  retain  one  and  one  half 

Eer  cent,  for  the  risk  from  London  to  Portsmouth. .  It  was 
olden,  that  the  plaintiff  was  entitled  to  recover  such  part  of 
the  premium  as  had  been  given  for  insuring  the  ship  on  the 
voyage  from  Portsmouth  to  Halifax:  Denison,  J.  observing, 
that  it  was  most  equitable  that  the  defendant  should  retain 
the  premium  for  such  part  of  the  voyage  only  as  he  had  run 
the  risk  of;  that  the  insuFed  had  a  right  to  have  the  other 
part  restored  to  him.    And  this  was  agreeable  to  the  general 
principle  of  actions  for  money  had  and  received   to  the 
plaintiff's  use;  where  the  defendant  bad  no  right  to  retain  it, 
be  must  refund  it    Foster,  J.  added,  that  there  was  not  any 
consideration  for  the  remainder  of  the  premium,  t.  e.  for  tlie  • 
voyage  fW>m  Portsmouth  to  Halifax,  wherein  no  risk  was  run  • 

g  SteTMison  T.  Saow,  3  Burr.  1337.    • 


(69)  In  Mr.  J.  BheksloDe's  report  of  this  case,  I  BL  R.  315> 
the  wotds  of  the  poCcy  are  «*  wamMted  to  depart  with  coaroy  for 
^  voyage,**  OflMtling  tbe  wofda  **  firom  Portsuiovth.*' 

VOL.II.  Y 
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bjr  the  iAwrer*  who  only  imured  the  voyage  with  convoy ; 
therefore  bo  kMid  oo  right  to  retaio  the  premium  for  this. 
Wilmot,  J.  8fdil»  that  opop  this  policy  there  were  two  distinct 
points  of  time,  in  effect  two  voyages*  which  were  clearly  ia 
the  cootemplatioQ  of  the  pariiea»  and  only  one  of  the  two 
voyages  was  made,  tbQ  other  not  at  all  entered  upon.  It 
was  a  conditional  contract,  and  the  second  voyage  waa  not 
begun,  therrfofe  the  premium  must  be  returned  :  for  upon 
the  second  part  of  the  voyage  the  risk  never  took  place. 

Lord  Mansfield,  C.  J.,  commenting  on  the  preceding  case 
in  Tyrie  v.  Fletcher,  Cowpw  660.»  observed,  **  that  the  first 
object  of  insurance  was  fi:om  London  to.  I}|difax :  but  if  the 
ship  did  not  depart  from  Portsmouth  with  convoy,  then 
there  was  to  be  no  contract  from  Portsmouth  to  Halifax: 
why  then,  the  parties  have  said, '  we  make  a  contract  from 
London  to  Halifax,  but,  on  a  certain  contingency,  it  shall 
only  be  a  contract  from  London  to  Portsmouth.'  That  con- 
tingency not  happening,  reduced  it  in  fact  to  a  contract  from 
London  to  Portsmouth  only.'*  All  the  judges  in  delivering 
their  opinion  laid  tbestress  upon  the  contract  comprising  two 
distinct  conditions,  and  considering  the  voyage  as  being  in 
fiict  two  voyages.  And  in  Bermon  v.  Woodbridge,  Doug.  790. 
the  same  learned  judge  observed,  that  in  Stevenson  v.  Snow 
there  was  a  contingency  specified  in  the  policy,  upon  the  not 
happening  of  which  the  insurance  would  cease.  It  depended 
on  the  contingency  of  the  ship  sailing  with  convoy  from 
Portsmouth,  whether  there  should  be  an  insurance  from  that 
place.  This  necessarily  divided  the  risk,  and  made  two 
voyages.  And  in  Loraine  v.  Thomlinson,  Doug. 587*  Lord 
Mansfield  again  remarked,  that  Stevenson  v.  Snow  was  de* 
cided  on  the  ground  of  their  being  two  voyages. 

The  next  case  in  which  an  apportionment  has  been  allowed 
is  that  of  Long  v.  Allen,  B.  R.  £.  £6  G.  5.  Park,  589. 
Marsh.  570*  There  the  terms  of  the  policy  were,  **  at  and 
from  Jamaica  to  London^  warranted  to  depart  with  convoy.'* 
The  ahip  sailed  without  any  convoy.  A  n  express  usage  was 
founds  that  on  insurances  couched  in  the  same  terms  with 
the  policy  in  question  the  premium  had  been  returned,  de- 
ducting one  half  percent^  if  the  ship  departed  without  con- 
voy. The  court  decided  in  favour  of  the  return  of  premium, 
on  the  ground  of  the  u^age^ 

In  Rothwell  v.  Cook,  I  Bos.  and  Pul.  17&  the  policy  was 
on  ship,  «<at  and  from  Hull  to  Bilboa,  warranted  to  depart 
from  England  with  convoy  ;'*  the  ahip  sailed  from  Bull  to 
Portsmouth,  and  thence  depnrted  with  convoy,  which  not 
f6r  Bilboa  she  afterwards  left,  and  was  captured : 
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the  wftramty  not  baTio^  been  complied  wilb»  the  plaintiff 
would  have  been  nonsuited,  but  it  was  insisted  that  be  was 
entitled  to  a  verdict  for  tbe  premium,  which  was  found 
accordingly.  On  motion  to  set  aside  this  verdict,  Eyre» 
C.  J.  ssid,  the  i^erdict  now  stands  for  the  return  of  the  whole 
premium,  and  tbe  question  is,  whether  it  abould  stand  for 
the  whole,  for  none,  or  for  a  part  ?  If  for  a  part,  I  do  not 
know  bow  we  are  to  settle  it;  it  must  depend  on  there 
being,  or  not  being,  some  rule  to  be  found  to  direct  us  in 
making  the  decision.  Certain  it  is,  that  if  the  ship  had  bem 
lost  in  coming  round  to  Portsmouth,  the  underwriters  would 
have  been  liable ;  it  is  not  therefore  reasonable,  that  they 
should  have  been  so  liable  without  retaining  a  proportion  of 
the  premium.  You  should  inquire  whether  there  is  any  rate 
of  premium  among  the  underwriters  from  Hull  to  rorts- 
mouth,  and  whether  the  premium  has  ever  been  apportioned 
where  there  has  been  only  one  insurance,  without  dis- 
tinguishing the  different  risks  in  the  policy.  If  you  can 
find  any  rule,  I  recommend  you  to  aaopt  it.  But  if  you 
cannot  agree,  we  think  the  whole  premium  ought  not  to  be 
returpc^d;  and,  therefore,  the  present  verdict  must  beset 
aside,  and  the  case  go  to  a  new  trial.    Rule  absolute. 

Where  there  is  an  agreement  to  return  part  of  the  prer 
mium,  **  if  the  ship  arrive*'  the  assured  will  be  entitled  to 
a  return,  in  the  event  of  an  arrival  of  tbe  ship  at  the  port  of 
destination,  although  it  should  appear,  that  the  ship  has 
sustained  a  loss  occasioned  by  a  sea  risk^,  or  that  the  ship 
has  been  captured  and  recaptured,  and  the  assured  has  been 
obliged  to  pav  the  salvage'.  But  every  arrival  of  tbe  ship 
at  the  port  oi  her  destination  is  not  an  arrival  within  the 
fair  construction  of  the  agreement ;  such,  for  instance,  as  an 
arrival  in  possession  of  an  enemy  at  a  neutral  port,  to  which 
she  was  insured,  or  an  arrival  at  her  port  in  England  as  the 

Eroperty  of  other  persons  after  a  capture.    In  short,  it  must 
e  an  arrival  at  the  destined  port  in  the  course  of  her 
voyage*. 

The  captors  of  a  ship  and  cargo  effected  an  insurance ; 
restitution  was  afterwards  awarded  to  the  owners  (with  the 
exception  of  a  small  part  of  the  cargo) ;  it  was  holden,  that 
tbe  captors  were  not  entitled  to  a  return  of  premium;  for 
they  had  possession  of  the  property  insured ;  and  if  it  were 
a  legal  capture,  they  were  entitled ;  if  it  were  not,  the 
Court  of  Admiralty  might  aiperce  them  in  the  damages  and 
costs'. 

h  fliiMBd ▼. Bojfddly Doug.  S6S.  k  Adm. bj Kenyon,  C.  J.  S. G. 

(  lC«ilwv.Kodfen,7T.E.42l.  1  BoeliaT.BcU»8T.R.  464. 
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Policy  at  and  fm^i  Ck)ttenburgh  to  Riga  upon  goods  and 
ship,  beerioning  the  adventure  upon  the  goods  from  the 
loading  thereof  aboard  the  ship  at  Gottenburgh«^it  appeared 
that  there  were  not  any  goods  laden  at  Gottenburgh  but  on)y 
at  London;  it  wss  holden,  that  as ^he  risk  upon  (he  gwda 
never  commenced^  the  plaintiif. was  entitled  to  a  proportional 
return  of  premium".  In  the  preceding  case  the  adventure 
upon  the  goods  is  expressly  mentioned  to  begin  from  th6 
loadrog  at  Gottenburgh ;  but  if  the  place  had  been  omitted, 
the  court  would  have  intended  a  loading  at  the  place  whence 
the  voyage  commenced". 

The  forinal  receipt  in  the  policy  is  conclusive  evidence  of 
the  receipt  of  the  premium  as  between  the  assured  and  un- 
derwriter in  an  action  for  the  return  of  the  premium*. 

Where  the  assured  or  his  agent'  has  been  guilty  of  fraud, 
as  where  the  assured  knew  that  the  ship^  was  lost,  at  the 
time  of  effecting  the  policy,  the  premium  cannot  be  reco- 
vered; and  the  same  rule  holds,  where  the  contract  of  in- 
surance is  illegal',  unless  the  assured  was  ignorant  of  the  il- 
legality at  the  time  of  effecting  the  insurance';  or  unless 
every  thing  has  been  done  by  tue  assured  which  lay  in  his 
power  to  legalize  the  voyage%  though  the  endeavour  has 
railed; 

A  policy  broker  is  the  agent  of  both  the  assured  and  un- 
derwriter, and  is  the  trustee  for  the  assured  as  long  as  the 
policy  remains  in  his  bands,  to  adjust  and  receive  returns  of 
premium  for  him  when  the  events  have  happened  oh  which 
they  are  to  be  made.  Hence  the  broker,^having  notice  that 
the  events  have  happened  which  intitle  the  assured  to  such 
returns,  is  authorized  to  deduct  so  much  from  the  gross 
amount  of  the  premiums,  apd  to  pay  over  the  difference; 
only  to  the  underwriter*. 

In  assumpsit,  on  a  policy  of  insurance*,  with  a  count  for 
money  had  and  received,  the  defendant  bad  not  paid  any  mo* 
ney  into  court.  The  defence  was,  that  the  ship  was  not 
seaworthy;  on  which  point,  without  agy  direct  evidence 
of  fraud,  the  case  was  submitted  to  the  jury.    General  vfer- 


m  Homejer  v.  Lntbington,  15  East,  r  Lowry  v.  Bouixlicu,  aind  other  cases, 

46.  tiite,Tol.  l.p.  d5. 

n  Spitta  T.  Woocbnan,  2  Tbunt.  416.  i  Oom  ▼.  Bruce,  12  East,  226. 

o  Dalzell  y.  Mair,  1  Camp.  N.  Pi  C.  t  Hentig  y.Stanifortfa,  6MauleA:SeU 

532.  jyyn,  122. 

p  Chapman  y.  Fraser,  B.  R.  T.  33  Q.  3.  u  Shee  y.  Clarkson,  12  East,  507. 

Park,  329.  X  Penson  v.  Lee,  C.  B.  M.  41  G.  3.- 

q  Tyler  v.  Home,  London  SitUngs  af-  2  Bos.  &  Pul.  330. 

ter  H.  T.  25  G.  3.  Lord  Mansfield, 

C.J.  Park,  329.  .  -     . 
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diet  for  defendant.  N.  It  was  not  intimated  to  the  jury, 
that  the  plaintiff  was  intitled  to  a  verdict  for  a  return  of 
premium.  On  an  application  to  the  court,  it  was  bolden 
that  the  plaintiff  was  intitled  to  a  verdict  for  the  premium 
on  the  count  for  money  had  and  received  ;  but  the  court 
hoped,  that  m  future  the  counsel  would  in  his  opening  de- 
mand  the  premium,  in  every  case  where  it  was  intended  to 
insist  upon  it  on  failure  of  his  claim  for  the  loss, 

,  Where  a  total  loss  is  recovered,  there  cannot  be  a  return 
of  premium  for  convoy,  because  the  total  loss  includes  the 
entire  premium  added  to  the  invoice  price^ 

.  Upon  a  mere  misrepresentation  without  fraud,  where  the 
risk  never  attached,  the  assured  is  intitled  to  a  return  of  the 
premium*. 


XI I.  Of  Bottomry  and  Respondentia. 

Bottomry. -^j^v  agreement  entered  into  by  the  owner,  or, 
under  certaiii  circumstances,  by  the  master  of  a  ship  (6,S), 
whereby,  in  consideration  of  a  sum  of  money  advanced,  (for 
the  purpose  of  efnabfing  the  borrower  to  fit  out  the  ship,  or 
purchase  a  cargi:^  for  an  intended  voyage)  the  borrower  un- 
dertakes to  refjAy  the  same  with  a  stipulated  interest,  if  the 
Toyaffe  shall  t^rttiinate  successfully,  and  binds  bimself  and 
the  snip  and  taclcle  for  the  due  performance  of  the  agree* 
ment  is  termed  boitorOry.  The  term  "  bottomry**  is  derived 
from  the  original  language  of  the  agreement,  which  merely 
spoke  of  the  keel  or  bottom  of  the  ship ;  but  the  expres- 
sion was  always  considered  as  being  used  figuratively,  viz. 
pars  pro  toto.  This  agreement  is  sometimes  made  in  the 
form  of  a  deed*poIJ,  called  a  bill  of  bottomiy,  executed  by 
the  borrower,  and  sometimes  in  the  form  of'^a  bond  with  a 
penalty. 

An  assured  on  bottomry  cannot  recover  against  the  under- 

y  Per  Jury  j  in  Langhom  v.  Allnutt,    z  Feise  v,  Parkinson,  4  Taunt.  640. 
4T%unt51I. 
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(6s)  In  a  foreign  country,  in  the  absence  of  the  owners,  and  in 
cases  of  necessity,  the  master  may  take  up  money  on  bottomry  for 
the  use  of  the  ship. 
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writtT^  unless  there  has  been  ati  actual  total  loas  of  the  fthip^ : 
for  if  the  ahip  exist  in  specie,  in  the  hands  of  the  owners, 
though  under  circumstances  that  would  intitle  the  assured 
on  the  ship  to  abandon,  it  will  prerent  its  being  an  utter 
loss  within  the  meaning  of  the  bottomry  bond. 

• 

Respondentia.^^lf  the  loan  is  not  upon  the  vessel,  but  upon 
the  goods  and  merchandize,  which  must  necessarily  be  sold 
or  exchanged  in  the  course  of  the  voyage,  then  by  the  terms 
of  the  agreement  the  borrower  only  personally  is  bound  to 
answer  the  contract,  who  therefore,  in  this  case,  is  said  to 
take  up  money  at  respondentia. 

Bottomry  and  respondentia  differ  very  materially  from  a 
aim^ie  loBn\  1.  In  the  case  of  a  loan  the  money  is  at  the 
risk  of  the  borrower,  and  must  be  repaid  at  all  events.  But 
where  money  is  lent  on  bottomry  or  respondentia,  the  mo- 
ney is  at  the  risk  of  the  lender  during  the  voyage.  2.  Upon 
a  loan,  legal  interest  only  can  be  reserved.  But  upon  bot- 
tomry or  respondentia,  any  interest  upon  which  the  parties 
agree  may  be  reserved. 

By  Stat  7  6.  ].  c.  dl.  s.  9.  **  all  contracts  and  agreements 
made  or  entered  into  by  any  of  his  Majesty's  subjects,  or  any 
person  or  persons  in  trust  for  them,  for  the  loan  of  any  mo^ 
ney  by  way  of  bottomry  on  any  ship  or  ships  in  the  service 
of  foreigners,  and  bound  to  or  designed  to  trade  in  the  East 
Indies,  are  void.** 

By  stot  ig  6. 9.  c  37.  a.  5.  **  all  money  lent  on  bottomnr^ 
or  at  respondentia,  upon  ships  belonging  to  any  of  his  Ma- 
jeacy*a  subjects^  bound  to  or  from  the  East  Indies,  must  be 
lent  only  on  the  ship,  tampon  the  merobandizes  on  board,  and 
shall  be  so  expressed  in  the  condition  of  the  bond,  and  the 
benefit  of  salvage  shall  be  allowed  to  the  lender,  who  alone 
ahatl  have  a  rignt  to  make  insurance  on  the  money  so  lent; 
and  no  borrower  of  money  shall  recover  more  than  the  value 
of  his  interest  on  the  ship,  or  in  the  effects  laden  on  board,  ex- 
clusive of  the  money  so  borrowed;  and  in  case  it  shall  appear 
that  the  value  of  his  share  in  the  ship,  or  the  effects  on  board, 
does  not  amount  to  the  full  sum  or  sums  be  has  borrowed  ai 
aforesaid,  such  borrower  shall  be  responsible  to  the  lender 
for  so  much  of  the  money  borrowed,  as  be  has  not  laid  out 
on  the  ship  or  merchandize  laden  thereon,  with  lawful  inter^^ 
est  for  the  same,  in  the  proportion  the  money  laid  out  shall 
bear  to  the  whole  money  lent,  notwithstanding  the  ship  ot 
merchandize  shall  be  totally  lost.'* 

•  P«»Pwn  ▼.    The  Roy.  E«.  Am.       b  Manb,  684. 

^omp.,  I M*  a  ».  ao. 
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By  stilt.  16  Car.  9.  c.  6.  (made  perpetual  by  stat  92  and  9)1 
Can  9:  c.  11.  s.  19.)  reciting  that  masters  and  mariners  of 
ships;  having  insured  or  taken  upon  bottomry  greater  sums 
of  money  than  the  value  of  their  adventure,  do  wilfully 
cast  away,  burn,  or  otherwise  destroy,  the  ships  under  their 
charge,  to  the  merchants  and  owners'  great  loss ;  for  the 
prevention  thereof  for  the  future,  it  is  enacted,  "  that  if  any 
captain,  master,  mariner,  or  other  officer,  belonging  to  any 
ship,  shall  wilfully  cast  away,  burn,  or  otherwise  destroy, 
the  ship  unto  which  he  belongs,  or  procure  the  same  to  be 
done,  he  shall  suffer  death  as  a  felon*'  (64). 


XIII.  Insurance  upon  Lives. 

Th8  insurance  of  life  is  a  contract  whereby  the  insurer^^ 
in  consideration  of  a  certain  premium,  either  in  a  gross  sum 
or  by  annual  payments,  undertakes  to  pay  to  the  person  for 
whose  benefit  the  insurance  is  made,  a  stipulated  sum  of 
money,  or  an  annuity  equivalent,  upon  the  death  of  the 
person  whose  life  is  insured,  whenever  this  shall  happen^  if 
the  insurance  be  for  the  whole  life:  or  in  case  it  shall  happen 
within  a  certain  period,  if  the  insurance'  be  for  lesser  term 
than  for  life. 

The  utility  of  this  species  of  insurance  is  obvious.  Per^ 
sons  possessed  of  life  incomes  are  hereby  enabled  to  secure, 
after  their  death,  a  competent  provision  for  their  families;  and 
they  are  also  enabled,  even  in  their  life-time,  in  cases  of  ur^ 
gent  necessity,  to  raise  money  by  way  of  loain,  (which  they 
could  not  do  on  mere  personal  security);  for,  by  insuring 
their  lives  to.  the  amount  of  the  sum  borrowed,  tbelendeir 
may  be  certain  of  having  repaid  the  money  lent  in  the  event 
i>f  their  death.  By  these  insurances  also,  the  fines  to  b^ 
paid  upon  the  renewal  of  leases,  or  on  the  descent  of  copy«> 
ho\d  estates,  may  be  provided  fnr'. 

Several  corporations  and  isocfeties  have  been  established  foir 
the  assurance  of  lives.  Among  these  the  following  may  b^ 
mentioned ;  1.  The  Amicable  Society,  established  in  17061 

c  Hazib,  664.  d  ll«th«664. 


(64)  For  oSiiet  statutes  relating  to  tlie  destruction  of  ships,  set 
^nte,  p.  9t6,  n.(39). 
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U.  Tbe  Royal  Ejccbaage  and  London  AMuraace,  in  the  reign 
of  George  tbe  First.  3.  The  Equitable  Assurance,  178£. 
4.  The  Westminster  Society.  5.  Tbe  Pelican  Life  Insurance. 
6.  The  Globe  Insurance.  7.  The  London  Life  Association, 
established  May.  180(5,  Na  48,  St.  Paul's  Church-yard.  The 
distinguishing  principle  of  the  London  Life  Association  is, 
that  the  assured  are  to  be  partakers  of  tbe  benefit  arising 
therefrom  during  life;  the  profits,  when  ascertained,  are  to 
be  divided  among  the  proprietors,  in  proportion  to  tbe 
ismount  of  their  respective  interests  in  the  society,  on  the 
most  equitable  plan,  and  are  to  be  payable  to  them  during 
their  respective  lives,  at  such  times  and  in  such  a  manner,  as 
the  court  of  directors,  under  the  sanction  of  a  general  court 
of  proprietors,  shall  appoint.  8.  The  Rock  Life  Assurance 
Company,  (esublished  A.  D.  1806,)  New  Bridge-street, 
Blackfriars.  In  this  institution,  each  proprietor  is  under  the 
necessity  of  insuring  a  sum  on  his  own  life,  if  accepted  by  the 
directors,  or  on  tb&t  of  an  approved  nominee,  to  the  amount 
of  one  quarter  of  the  stock  standing  in  his  name.  The  repre* 
sfentatives  of  tbe  insured  are  to  receive  a  certain  sum  at  his 
decease,  and  also  such  ^addition  as  may  have  been  made  to 
that  9um  by  the  pftvious  resolution  of  the  society,  agreeably 
to  the  deed  of  settlement.  Tbe  insured  are  either  pioprie* 
tors  or  non^proprietors.  ,  Tbe  proprietors ;  aje  answerable 
each  to  a  cerlaiii  amount ;  thpy  deposit  a  certain  sum,  and 
form  a  capital  sufficient  to  answer  all  contingencies.  The 
insured  nou^proprtetors,  have  not  any  share  in  tbe  risk ;  they 
pay  certain  premiums,  in  consideration  whereof,  at  their  de* 
pease,  their  representatives  will  become  intitled  to  the  sum 
insured, : and  will  partake  equally  with  the  proprietors  in 
such  addition  as  may  have  neen  made  at  difllereat  times  to 
each  policy.  . 

*  The  making  insurances  on  lives,  or  other  events,  wbereio 
the  iosured  bad  no  interest,  having  introduced  a  mischievous 
kind  of  gaming,  it  was  enacted  by  stat.  14  Geo.  3.  c.  48.  first, 
•«  that  no  insurance  should  be  made  by  any  person,  body  po- 
litic or  Gorponite»  on  lives,  or  any  other  event,  wherein  tbe 
person  for  whose  benefit,  or  on  whose  account  the  policy  is 
made,  has  no  interest,  or  by  way  of  gaming  or  wagenng. 
4dly,  That  in  every  policy  on  lives  or  other  events,  the  name 
of  the  person  interested,  or  on  whose  account  it  is  made^ 
must  be  inserted,  ddly.  That  qp  greater  sum  should  be  re- 
covered, or  received  from  the  hi8urer,tban  the  amount  of  the 
interest  of  the  insured  (65). 

(66)  Marine  iDBuraDces  are  expressly  exempted  fiiom  tbe  opera- 
lion  of  this  sUtute.  Sec  the  proviio  in  the  4th  sectioa. ' 
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Whether  the  intiiTed  ha9  aa  inteve^t  within  tlie  .tfietoing 
of  the  precediog  statiite»  is  iometiroes  the  subject  of  litiga- 
tion ;  as  to  which,  it  has  been  holden,  that  a  creditor  has  an 
insurable  interest  in  the  life  of  bis  debtor,  at  least  where  be 
has  only  the  personal  Security  of  tbe  debtor'  (66).  But 
although  a  creditor  may  insure  tbe  life  of  his  debtor  to  the 
extent  of  bis  debt,  yet  such  a  contract  is  substantially  a 
contract  of  indennnity  against  the  loss  of  tbe  debt',  and^ 
therefore,  if,  after  the  death  of  the  debtor,  his  executors 
pky  tbe  debt  to  the  creditor,  the  latter  cannot  afterwards 
recover  upon  the  policy,  although  the  debtor  died  insolvent, 
and  the  executors  were  furnished  with  the  means  of  pay* 
ment  by  a  third  party,  it  being  immaterial  froin  what  fund 
the  debt  has  been  discharged  so  as  the  creditor  has  received 
satisfaction. 

But  where  the  debt  accrues  by  virtue  of  an  illegal  security, 
as  a  note  for  money  won  at  play,  such  interest  is  not  insu* 
rable*. 

In  an  action  on  an  insurance  on  tbe  life  of  J.  S.'  for  one 
year,  and  durine  the  life  of  the  plaintiff,  but  in  case  tbe 
plaintiff  should  die  before  J.  S*  tbe  policy  to  be  void;  itap- 

{ reared  that  J.  S.  had  granted  an. annuity  to  tbe  plaintiff's 
ate  brother,  which  annuity  he  had  bequeathed  to  persons 
not  parties  to  this  insurance,  having  appointed  the  plaintiff 
executor  of  his  wilt,  and  directed  him  to  make  assurance. 
It  having  been  objected,  that  the  insurance  was  made  by  a 

Eerson  not  having  any  beneficial  interest.  Lord  Kenyon,  C.J. 
eld  this  to  be  a  sufficient  interest  to  support  the  action,  ohr 
serving,  that  the  plaintiff  could  not  assent  to  the  legacy, 
hefore  the  testator's  debts  were  paid,  without  being  guilty 
of  a  devastavit;  and,  being  executor,  all  the  interest  of  the 
testator  vested  in  biro.  The  cause  proceeded,  but  it  appear* 
ing,  that  J.  S.  was  in  a  dying  state,  when  the  policy  was 
efi^cted,  the  defendant  bad  a  verdict. 

Before  a  policy  of  insurance  upon  a  life  is  effected,  it  is 
usual  ff>r  the  party  (whosi^  life  is  the  object  of  tbe  insurance) 
to  subscribe  a  written  declaration,  touching  his  age,  state 


(66)  See  tbe  remarlcs  of  Serjeant  Marshall  on  this  point  in 
p.  673,  4, 5. 
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of  becltby  ft.  f.  whether  he  baa  ever  had  the  small  pox, 
goat,  &c.)  and  other  eircumatancea. 

The  substatice  of  this  declaration  is  recited,  and  the  whole 
ia  incorporated  by  reference  in  the  policy :  at  the  end  of 
which  a  proviso  is  usually  inserted,  declaring  the  policy  to 
be  void  in  case  the  insured  should  die  upon  the  seas,  or  go 
beyond  the  limits  of  Europe,  without  leave  obtained  from 
the  directors,  or  commit  suicide,  or  die  by  the  handa  of  jus* 
tice,  or  if  the  age  of  the  assured  exceed  years,  or  if 

the  assured  be  afflicted  with  any  disorder  which  tends  to  the 
shortening  of  life  (07) ;  or  in  case  the  declaration  should  con- 
tain any  averment  which  is  not  true. 

Such  are  the  conditions  which  are  usually  required,  vaiy- 
ing,  however,  according  to  the  regulations  of  the  differeot 
insurance  companies.  The  policy  of  impoaiog  these  terma 
18  obvious ;  for  if  there  be  not  any  warranty  or  condition  on 
the  part  of  the  insured,  the  insurer  is  subject  to  all  riska, 
unless  be  can  shew  that  there  has  been  a  fraudulent  con- 
cealment or  Suppression  of  the  truths 

In  a  case  where  the  conditions  required  a  declaration  of 

k  atm^Ole  ▼.  aimoD,  Vet  Ld.  Bfiuvfield,  C.  /^  H. T.  laTS, FUrk,  648. 

(67)  It  is  not  to  be  concluded*  that  a  disorder  with  which  a  per* 
ion  is  afflicted  before  he  effects  an  iciturance  on  his  life,  it  a  **  dis- 
6rder  tending  to  shorten  life*'  within  the  meaning  of  the  declara- 
tion, irom  the  mere  cifcumstance  that  be  afterwards  dies  of  it,  if  it 
be  ndta  disorder  which  generally  has  that  teodenoy* 

'  J.  8.  was  warranted  in  good  health  at  the  time  of  making  the  po- 
licy* Id  an  action  on  the  policy,  it  a[>peared,  that  in  consequence 
kX%  Wound  which  J«  S.  hid  recei?ed  in  battle  many  years  before^ 
aod  %hich  bad  occasioned  a  partial  relaxation  or  palsy,  he  conid  not 
fvtain  bis  urine  or  faeces.  This  had  not  been  mention^  to  the  insurer* 
J.  S.  died  of  a  feren  It  was  proved  by  several  physicians  and  snr- 
sreoos,  that  the  wound  had  not  any  conntctioD  with  the  fever,  that 
the  want  of  retention  was  not  adisordes  that  skortfaed  life,  apd  that 
(he  party  might,  notwithstanding,  have  lived  to  Uie  common  age  of 
man.  Ix>rd  Mansfield  told  the  iury»  that  the  only  question  was, 
whether  the  parly  was  in  a  reasonable  good  state  of  health,  and  such 
a  life  as  oughtto  be  insured  on  common  terms.  The  jury,  upon 
this  direetioo,  found  a  verdict  for  the  pbintiff.  Ross  v.  Bradshaw, 
1  BK  R;3I3. 


A  warranty  that  the  party  is  in  a  good  state  of  health  will  not  be 
niled  by  shewing,  that  he  was  troubled  with  spasms  and  cramps, 
and  wleot  &u  of  the  gout  Wtlles  v.  Poole,  atN.P.,  I7B0. 
Mafsh.  6Q0, 

*  Wstion  T.  Munwvingi  4  Taunt.  763. 
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the  state  of  the  health  of  th«  tlatured,  and  the  pcdicy  waa  to 
be  valid  only  if  the  statement  were  free  from  all  miarepre- 
mentation  and  reservation ;  and  the  declaration  described  the 
Iis8ured  as  resident  at  Fisherfon  Anger :  whereas  the  assure^ 
was  then  a  prisoner  in  the  County  Gaol  for  Wilts,  there* 
It  was  bolden^  that  it  wasa  question  for  the  jury,  whether 
the  imprisooment  were  a  material  fact,  and  ought  to  have 
been  communicated. 


■ 


XIV.  Insurance  agaifui  Fire. 

By  ibis  contract",  the  insurer,  in  consideration  of  a  cer- 
tain premium  received  by  him,  either  in  a  gross  sum,  or  by 
annual  payments,  undertakes  to  indemnify  the  insured 
against  any  loss  or  damage  which  he  may  sustain  in  bis 
bouses,  or  other  buildings,  goods, and  merchandize,  by  fire^ 
during  a  limited  period  of  time. 

A  policy  of  insurance  against  6re  is  a  contract  which  is 
not  in  its  nature  assignable* ;  it  is  merely  a  special  agree- 
ment  with  the  person  insuring,  that  the  insurer  will  indem^ 
nify  him  against  such  loss  or  damage  as  he  may  sustain. 
The  policy,  however,  m«iy,  and  frequently  is,  assigned  with 
the  consent  of  the  insurer. 

In  order  to  entitle  the  plaintiff  to  recover  on  a  policy  of 
insurance  against  fire,  it  must  ap[iear,  that  the  policy  wap 
duly  stamped. 

The  amcfunt  of  the  stamp  duty  on  insurances  against  fire^ 
is  fixed  by  stat  56  Geo.  S.  c.  184.  Schedule,  Part  I.,  and  is 
three  shillings  per  cent,  on  insurances  up6n  buildings,  goods, 
or  other  properly,  from  loss  by  fire  only. 

It  is  necessary  that  the  insured  should  have  an  interest  <Mr 

Property  at  the  time  of  insuring*,  and  at  the  time  the  loss 
appens ;  and  in  case  of  loss,  the  insured  can  only  recover 
to  the  extent  of  his  interest,  insurances  against  fire  bemg 
within  the  stat.  14  G.  3.  c.  48. 

i  HagiMnin  t.  Rayley,  6  Tk«it.  ISe.       o  Pte  JA.  Hj^?*^*J  *?  *"^ 

m  Mlnh.  681 .  Ctemp-  ''•  ^^^  *^!?5lJ** 

h  Per  Ld.  King,  Ch.iii  LyndiT.  IHa.       ths«atBtstoiimpieeediif  Hcticn. 

Ml,  d  1^.  p.  C.  497.  btit  in  TMBn't 

d.4]b>.P.C.431. 
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<  ^Tbe  form  oP  the  Policy  used  by  the  different  coRipsniei  is 
neerty  the  stme.  The  principal  diffeieace  consists  ia  the 
articles  of  the  printed  proposals,  which  are  incorporated  by 
reference  with  the  policy,  and  are  to  be  considered  as  part 
t3f  the  contract'. 

By  the  printed  proposals  of  a  fire  insurance  coinpanyS 
it  was  stipulated,  "  that  the  insured  should  procure  a  certi- 
ficate of  the  minister,  &c  of  the  parish,  importing  that  they 
knew  the  character  of  the  insurea,  &c.**  it  was  holden,  that 
the  procuring  such  certificate  was  a  condition  precedent  to 
the  right  of  the  insured  to  recover ;  and  that  supposing  the 
minister,  &c.  had  wrongfully  refused  to  grant  such  certi- 
ficate, it  would  not  vary  the  case,  the  rule  being,  that  if  a 
person  undertake  for  the  act  of  a  stranger,  that  act  must  be 
done. 

The  policy  usually  provides,  that "  no  loss  or  damage  by 
fire,  happening  by  any  invasion,  foreign  enemy,  or  any  mi* 
litary  or  usurped  power  whatsoever,  will  be  made  good  by 
the  insurer.*' 

• 

The  words  **  usurped  power,*'  in  the  proviso*,  mean  an 
invasions  from  abroad,  or  an  internal  rebellion,  not  the  power 
of  a  common  mob. 

■ 

9  

.  The  Sun  Fire  Office,  in  the  year  1727,  introduced  into 
the  preceding  exception  the  words  ** citjil commotion**  by 
reason  of  which  it  was  holden',  that  the  office  was  not  Irable 
for  a  loss  sustained  by  the  plaintiff,  whose  house  aVid  distil- 
lery were  set  on  fire  by  the  mob  during  the  riots  in  the  year 
1780(68). 

If  a  person  who  is  not  a  linen  draper,  insures  ''his  stock 
in  trade,  household  furniture,  linen,  wearing  apparel,  and 
plate,"  by  a  policy  against  fire,  this  will  not  protect  linen- 
drapery  goods  subsequently  purchased  on  speculation ;  and 

p  See  Routledg«  t.  Bnnrell,  I  H.  Bl.  r  Drinkwalery.  LoodenAis^  S  WUs. 

254.  363.    WUma^2S3.  8.C. 

q  Wonlej  T.  Wood,  6  T.  R.  710.    See  s  Langdale  t.  Bfa8(m,Park  657.  Manlu 

ako  Oldman  v.  Be^jiricke,  2  H.  Bl.  689. 
'    577.  n.  to Uie  same  effect 


(68)  The  plaintiff  afterwards  brought  his  action  sgainst  the  ban* 
drad  upon  the  riot  act,  1  G.  1,  c.  5.  s.  6.  ^  and  recovered.  Marsh, 
.09  U  An  iQsaranoe  cbmpaoy  having  paid  a  loss  occasioDfed  by 
"^^k™*^  recover  back  sach  loss  in  an.actioB  against  the  hundred, 
on  the  above  act,  suing  in  the  name  and  with  the  consent  of  the 
insured.    Masoa  v.  Sainsbury,  E.  «2  G,  3,  B.  R.  Marsh.  691 . 
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the  word  linen  m  the  policy  must  be  coofided  to  hobsehold 
linen  or  linen  used  by  way  or'apparel^ 

'  A.,  abroad,  having  two  warehouses,  writes  to  this  coun-> 
try  to  effect  an  insurance  upon  one  of  them  only,  without 
stating;  as  was  the  fact,  that  a  house  nearly  adjoining  to  it 
had  been  on  fire  on  thtft  evening,  and  that  there  was  danger 
of  the  fire  again  breaking  out;  and  sends  his  letter  after  the 
regular  post  time.  The  fire  having  broken  out  again  on  the 
day  next  but  one  following,  and  consumed  A.'s  warehouse; 
held,  that  this  was  a  material  concealment,  although  A/i 
letter  was  written  without  any  fraudulent  intention". 

A  policy  of  iusurance  (against  fire}  is  effected  on  the  stock 
and  utensils  of  a  sugar-house,  the  different  stories  of  whicU 
were  heated  by  a  chimney  running  up  to  the  top*  By  the 
negligence  of  the  plaintiff's  servants.  In  omitting  to  open  the 
register,  the  heat  was  considerably  incfreased,  by  means  of 
which  large  quantities  of  the  su^ar  was  spoiled;  but  no 
damage  was  occasioned  to  any  thing  but  the  sugar,  and  no 
greater  fire  existed  than  on  ordinary  occasions;  held^  that 
this  was  not  a  loss  by  fire  within  the  policy. 

.  In  a  policy  of  insurance  against  loss  by  fire',  from  half  a 
year  to  half  a  year»  the  insured  agreed  to  pay  the  premium 
half-yearly,  **  as  long  as  the  insurers  should  ai^ree  to  accept 
the  same,  within  fifteen  days  after  the  expirfition  of  tb<Q 
former  half-year^  and  it  was  also  stipulated,  that  no  insur- 
ance should  take  place  until  the  premium  was  actually  paid; 
a  loss  happened  within  fifteen  days  after  the  end  of  one  half- 
year,  but  before  the  premium  for  the  next  was  paid;  it  was 
holden,  that  the  insurers  were  not  liable,  though ,the  insured 
tendered  the  premium  before  the  end  of  the  fifteen  diiys, 
but  after  the  loss. 

By  a  policy  under  seal*,  referring  to  certain  printed  pro* 
posals,  a  fire  office  insured  the  defendant's  premises  from. 
11th  of  November,  1802,  to25tli  December,  1803,  for  a  cer- 
tain premium,  which  was  to  be  paid  yearly  on  each  95th  of 
December,  and  the  insurance  was  to  continue  so  long  as  the 
insured  should  pay  the  premium  at  the  said  times,  and  the 
office  should  agree  to  accept  it.  By  the  printed  proposals 
it  was  stipulated,  that  the  insured  should  make  all  future 

t  Watchom  t.  Langfoid,  3  Camp.  N.  Coart,  6  Taunt.  436.  4  Camp.  N.  P. 

P.  C.  422.  C.  360.  S.  P. 

n  Buft  y.  Turner,  6  Tannt.    338.    2  y  Tarleton  ▼.  Staniforth,  6  T.  R.  605. 

Maiab,  RqK  46.  S.  C.  Judgment  affirmed  in  £zch.  Ch.  1 

X  AuiUn  and  ano.  t.  Dreve,  1  Holt*a  Boa.  k  Pnl.  471. 

N.  P.  C.   126.  C.  B.  Qibba,   C.  J.  s  SalTin  y.  Jame^  6  Eagt,  671. 

find   afterwards   confirmed    bj   the 
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pif amtt  iDOttally,  at  the  office,  within  fifteen  days  after 
the  day  limited  by  the  policy,  upon  forfeiture  of  the  benefit 
tliereof,  and  that  no  insurance  wat  to  take  place  till  the  pre- 
mium were  paid;  and  by  a  subaequent  advertisement  (agreed 
I9  be  taken  as  part  of  the  policy),  the  office  engaged  that  all 

Krsona  insured  there,  by  policies  for  a  year  or  more,  had 
an  and  should  be  considered  as  insuied  for  fifteen  days 
beyond  the  time  of  the  expiration  of  their  policies;  it  was 
boiden,  notwitbatanding  this  latter  clauae,  (the  insured  hav* 
ing,  before  the  expiration  of  the  year,  had  notice  from  the 
office  to  pay  an  increased  premium  for  the  year  ensuins,  or 
otherwise  they  would  not  continue  the  insurance,  and  the 
insured  having  refused  to  pay  such  advanced  premium)  that 
the  office  waa  not  liable  for  a  losa  which  happened  within 
fifteen  daya  from  the  expiration  of  the  year  for  which  the 
inaurance  waa  made;  though  the  inaured,  after  the  loss,  and 
before  the  fifteen  daya  expired,  tendered  the  full  premium 
which  had  been  demanded;  for  the  effect  of  the  whole  con«> 
tract;^  &c.  taken  together,  waa  only  to  give  the  inaured  an 
option  to  continue  the  inaurance  or  not,  during  fifteen  daya 
aher  the  expiration  of  the  year,  by  paying  the  premium  for 
the  year  enauing,  notwithstanding  any  intervening  loss,  pro- 
vMed  the  office  bad  not,  before  the  end  of  the  year,  deter* 
Mned  the  option,  by  giving  notice  that  they  would  not  renew 
the  contract 

In  covenant  againat  the  defendanta,  who  were  members 
of  the  Sun  fire-office,  a  tender  was  pleaded  and  mone^  paid 
into  court,  under  the  19  G.  9.  c.  37*  a.  7.  It  was  objected, 
that  the  atatute  did  not  extend  to  insurancea  againat  loaa  by 
fire;  but  the  court  overruled  the  objection,  on  the  ground, 
that  the  atatute  waa  not  neceaaarily  confined  to  marine  inau- 
rances;  that  it  ought  to  be  construed  aa  extensively  as  the 
mischief,  and  there  waa  aa  much  reaaon  to  have  money  paid 
into  court  on  a  fire  inaurance  aa  on  any  other*. 

a  BolooMm  v.  Bewicks,  S  TmuiL  317. 


I 

J 


(    ¥»ll    ) 
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LIBEL. 

L  Of  the  Nature  of  a  Libels  and  in  what  Cases  an 
Action  may  be  iHaintained  for  this  Lyuiy. 
IL  Of  the  Declaration  and  Pleadings. 
IIL  Of  the  Evidence. 


ma 


1.  Of  the  Nature  of  a  Libels   and  in  what  Cases  ass 
Action  may  be  maintained  for  this  Injury. 

A  LIBEL  is  a  malicious  defamation  expressed  in  printing  or 
writing,  or  by  signs,  pictures,  &c,  tending  to  injure  the  re* 
putation  of  another,  and  thereby  exposing  such  person  to 
public  hatred,  contempt,  or  ridicule  (1). 

An  action  on  the  case  is  maintainable  against  any  person, 
who  falsely  and  malicioiisly  publishes  a.ny  libel  against 
s^uother. 

As  there  is  a  difference  between  the  malignity  and  tn)ii« 
rious  consequences  of  slanderous  words  spoken  or  written^ 
the  one  being  sudden  and  fleeting,  the  other  permanent,  d^ 
liberate,  and  disseminated  with  greater  ease;  many  wordi 
which,  if  spoken,  would  not  be  actionable,  are  actionable^  if 

a  Anstin  ▼.  Culpeper,  2  Shov.  314.  King  y.  Lake,  Hardr.  470.  Per  Hale»  C.  B. 


(1)  *<  If  any  man  deliberately  or  maliciously  pab1ish|9s  iiny  Ibiog 
in  writiDg  concerning  another,  which  renders  Um  ndicirf^8,  9«r 
tfloda  to  hinder  mankind  from  associatiog  or  baviM  intArcovM^ 
with  him,  an  action  lies  against  such  publisl^r."  Per  W  ill^ot*  C*  J* 
9  Wife.  40i3«— *<  I  ba^e  Ho  doubt  that  the  writipg  wd  p«blNl))iJW 
a^y.  thing  which  fendcn  a  man  ridicaloos,  is  actioi|fb}«.*'-r.Per 
Batharst,  J.,  S.  C.    Seealao  the  same  opinion  expraia^d  by  Gouldj 
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poblithed  hn  the  way  of  libel  (2).  Hence  tbe  word  swindler, 
\{ spoken  of  tnotber,  (unless  it  be  spoken  in  relation  to  bis 
trade  or  business)  is  not  actionable^;  but  if  it  be  published 
in  tbe  way  of  libel,  it  is  actionable*.  Hence,  also,  the  pub- 
lication of  a  letter  containing  some  verses,  in  w-bich  plain- 
tiff  was  called  an  itchy  old  ioad,  was  deemed  a  libeK  So 
tbe  publication  of  a  letter^  in  which  plaintiff  was  stated  to 
be  one  of  the  most  infernal  villains  that  ever  disgraced  hu- 
man nature,  has  been  holden  actionable,  without  proof  of 
special  damage*. 

A  fair  and  candid  comment  on  a  place  of  public  entertain- 
ment, in  a  newspaper,  is  not  a  Ubel^ 

In  like  manner  a  comment  upon  a  literary  production 
exposing  its  follies  and  errors,  ana  holdine  up  the  author  to 
ridicule,  will  not  be  deemed  a  libel,  provided  such  comment 
does  not  exceed  the  limits  of  fair  and  candid  criticism,  by 
attackin|;  the  character  of  tbe  writer,  unconnected  with  his 
publication;  and  a  comment  of  this  description  everyone 
us  a  right  to  publish,  although  the  author  may  suffer  a 
loss  from  it.  Such  a  loss  the  law  does  not  consider  as  an 
injury;'  it  is  a  loss  which  the  party  ought  to  sustain,  inas- 
much as  it  is  the  loss  of  fame  and  profits  to  which  be  was 


b  SuTite  V.  Jwdinc,  2  H.  Bl.  531. 
c  J*AnBon  y.  Stuart,  1  T.  R.  748. 
d  Vmen  y.  Monsley,  2  WiU.  403. 


e  Bell  y.  Stone,  1  Bog  &  Pul.  331. 
f  Dibbin  t.  Swan,  1  Esp.  N.  P.  C.  28. 
Kenyon,  C.  J. 


(3)  Id  Bradley  v.  Methwyn.  B.  R.  M.  10  G.  9.  MSS.  which, 
was  an  action  on  the  case  for  a  libel,  Ld.  Hardwicke,  C.  J.  observed,  • 
that  **  the  present  case  is  not  for  words,  but  for  a  libel,  in  which, 
tbe  rule  is  different ;  for  some  words  may  be  actionable,  or  prosecuted 
by  way  of  indictment  if  reduced  into  writing,  which  would  not  be 
so,  if  spoken  only.     For  the  crime  in  a  libel  does  not  arise  merely 
from  the  scandal,  but  from  the  tendency  which  it  has  ^o  occasion 
a  breach  of  the  peace,  by  making  the  scandal  more  public  and 
lasting,  and  spreading  it  abroad;  which  was  so  determined  in  this 
court,  in  the  case  of  King  v.  Griffin,  Hil.  7  Geo.  2.'*  This  subject 
was  much  discussed  in  Thorley  ▼.  E.  of  Kerry,  on  error  in  Exch. 
Ch«  4  Taunt«  355.  where  a  defamatory  writing,  imputing  hypocrisy 
te  the  earl,  and  that  he  used  religion  as  a  cloak  for  unworthy  pur- 
poses, was  holden  to  be  actionable;  Sir  James  Mansfield,  who  de« 
livered  tlie  judgment,  obsenring,  that  he  was  bound  by  the  later  ' 
authorities,  although  the  distinction  between  speaking  and  writing 
was  not  to  be  fotind  in  Rolle*s  Abridgment,  or  the  evlier  editions.' 
of  Comyn's  Digest.     The  action  was  a  common  action  oo  the  case,  ; 
and  not  an  action  f<Nr  scandalum  magnatum*.  ' 
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not  fkirty  entitled*.  But  if  a  person  under  the  pretence  of 
criticiein^  a  literary  work,  defames  the  private  character  of 
the  author,  and  instead  of  writing  in  the  spirit,  and  for  the 
purpose  of  fair  and  candid  discussion,  travels  into  collateral 
matter,  and  introduces  fapCs  not  stated  in  the  work,  accom- 
panied with  injurious  q^mments  upon  them,  such  person  is 
a  iibeiler,  and  liable  p»  an  action\ 

/".  An  advertiseffiantina  public  pa per^strongly  reflecting  upoh 
tb6characterofanindividual  who  has  been  declared  bankrupt, 
is  libellous^  although  published  with  the  avowed  intention 
6f  convening  a  meeting  of  the  creditor^  for  the  purpose  of 
consMlting  upon  the  measures  proper  to  be  adopted  for  their 
own  sequrity,  if  the  legal  object  might  have  been  attained 
by  means  less  injurious. 

A  fair,  plain,  unvarnished  account  of  the  proceedings  of 
a  court  of  justice,  is  not  a  libel^  (3),  but  a  highly  coloured 

g  Can T.  Hood,  1  Camp.  N.  P.  C  355.  i  Browa^T.  Croome,  2  Stark.  N.  P.  C. 

n.  EIlenboTougb,  C.  J.  297. 

h  Nightingale  v.  Stockdale,    London  k  Cany  y.  Walter,  1  Bob.  &  Pul.  525. 

Sittings  afUr  H.  T.  48  0. 3.  Ellenbo-  but  see  1  M.  &  S.  279, 281. 
•  rough,  C.  J. 

-  (3)  In  the  case  of  the  King  v».  Wright,  8  T.  R.  293.  the  court 
refused  to  grant  a  criminal  infortnation  against  a  bookseller  for 
printing  a  true  copy  of  a  Report  of  a  Committee  of  the  House  of 
Commons,  though  it  reflected  on  the  character  of  an  individual. 
**  It  must  not  be  taken  for  granted,  that  the  publication  of  every 
matter  which  passes  in  a  court  of  justice,  however  truly  represented* 
is,  under  all  circumstances,  anci  with  whatever  motive  published* 
jostitiable;  but  that  doctrine  must  be  taken  with -grains  of  allow- 
mice.*'     Per  Ld.  Ellenborougb,  C.  J.  and  G^ose,  J.  in  Stilte  v. 
Nokes,  7  East,  503.    **  It  o^en  happens,  that  circumstances  ne- 
cessary for  tlie  sake  of  public  justice  to  be  disclosed  by  a  witness  in 
a  judicial  inquiry,  are  very  distressing  to  the  feelings  of  individuals, 
do  whom  they  reflect ;  and  if  such  circumstances  were  afterwards 
wantonly  published,  I  should  hesitate  to  say,  that  such  unnecessary 
publicatjion  was  not  libellous,  merely  because  the  matter  had- been 
given  in  evidence  in  a  court  of  justice."     Per  Lord  Ellenborough, 
C.  J.,  S.  C.    **  If  a  member  of-  Parliament  publish  in  the  news- 
papers his  speech,  as  delivered  in  Parliament,   and  it  contains 
chars^es  of  a  slanderous  nature  against  an  individual,  an  information 
will  lie  for  a  libel;  though  bad  the  w^rds  been  merely  delivered  in 
Parliament,  they  would  be  dispunishable  in  the  courts  at  West- 
minster.^'    The  King  v.  Ld.  Abingdon,  I  Esp.  N.  P.  C.  2i6. 
The  King  r.  Creevey,  1  Maule  and  Selwvn,  273>  S.  P.  and  that 
the  circumstance  of  the  speech  being  published  for  the '  purpose  of 
correcting  a  misrepresentation^  will  not  render  the  author  less 
amenable  to  the  common  law  in  respect  of  the  publication, 

roL.  II.  Z 
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account  of  such  proceediDgg,  mixed  up  with  insinaatiofis  of 
pcijury^  cannot  be  justified.  Nor  is  it  lawful  to  publish 
even  a  correct  account  of  the  proceedings  of  a  court  of  jus- 
tice,  if  such  account*^  contain  matter  of  a  scandalous,  bias*" 
phemous^  or  indecent  nature. 

A  false  or  scandalous  matter  contained  in  a  petition  to  a' 
committee  of  Parliament",  or  inarticles  of  the  peac6  ex^ 
hibited  to  justices  of  the  peace,  or  in  any  other  proceeding 
in  a  regular  course  of  justice,  will  not  make  the  complaint 
amount  to  a  libeU 

Although  that  which  is  written  may  be  injurious  to  the 
character  of  another*,  yet  if  done  hon&fide^  or  with  a  view 
of  investigating  a  fact,  in  which  the  party  making  it  is  in«- 
terested,  it  is  not  libellous.  Hence,  where  an  advertisement 
"^as  published  by  the  defendant,  at  the  instigation  of  A.  the 
plaintiff's  wife,  for  the  purpose  of  ascertaining  whether  the 
plaintiff  had  another  wife  living  when  he  married  A;  it  was 
holden,  that  although  the  advertisement  might  impute  biff« 
amy  to  the  plaintiff^,  yet  having  been  published  under  suck 
authority,  and  with  such  a  view,  it  was  not  libeUous. 

A  letter  written  confidentially  to  persons  who  employed 
A.  as  their  solicitor^*,  conveying  oharges  injurious  to  his 
professional  character  in  the  management  of  certain  con- 
cerns which  they  entrusted  to  him,  and  in  which  B«  the 
writer  of  the  letter  was  likewise  interested,  was  holden  not 
to  be  a  libel. 

A  defamatory  writing**,  expressing  only  one  or  two  letters 
of  a  name,  in  such  a  manner,  that,  from  what  goes  before 
and  follows  after,  it  must  necessarily  be  understood  to  sig- 
nify such  a  particular  person,  in  the  plain,  obvious,  and  natu- 
ral construction  of  the  whole,  and  would  be  nonsense  if 
strained  to  any  other  meaning,  is  as  properly  a  libel,  as  if  it 
had  expressed  the  whote  name  at  large;  for  \t  brings  the 
utmost  contempt  upon  the  law,  to  suffer  its  justice  to  be 
eluded  by  such  trifling  evasions. 

A  justice  of  the  peace  has  authority'  to  issue  his  warrant 
for  the  arrest  of  a  party  charged  with  having  published  a  li- 
bel; and  upon  the  neglect  of  the  party  so  arrested  to  find 
sureties,  may  commit  him  to  prison,  there  to  remain  until 
he  be  delivered  by  due  course  of  law. 

1  Stiles  V.  Nokes,  7  East,  493.  p  M<Doug«ll  y.  Ckiidge,  1  Camp.  M. 

m  R.  V.  Mary  Carlile,  3  B.  &  A.  167.  P.  C.  267.  Ld.  EUenboloiish,  C.  J. 

tt  1  Hawk.  B.  i.  c.  73.  s.  8.     Moulton  q  Hurt's  Case,  Trio.  12  Ana.  H^wk. 

V.  Clapham,  B.  R.  E.  15  Car.  1.  Sir  book  1.  c.  73.  s.  5. 

W.  Jones,  43 1 .    March,  20 ,  S.  C.  r  Butt  v.  Conant,  I  Brod.  ft  Bing.  548. ' 
o  Dclany  v*  Jones,  4  Esp,  N*  R  C. 
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It.  Of  the  Declaration  ofld  PteatUngt. 

9 

Venue^-^Tm^  is  a  transitoiy  action,  and  consequently  the 
venue  may  be  laid  in  any  county. 

It  may  be  stated  as  a  general  rule,  that  the  venue  cannot 
be  changed  in  this  action^  to  this  rule,  however,  there  are 
the  two  following  exceptions.  Ist,  Where  the  writing  and 
publication  are  conGneci  to  the  samji  county*.  In  this  case 
the  venue  may  be  changed  into  such  coupty*.  $d.  If  the 
libel  be  sent  out  of  England  in  sT  letter,  the  venue  may  be 
changed  into  that  county  in  which  the  letter  was  written*. 

According  to  the  usual  form  of  the  declaration  in  this 
action,  after  the  prefatory  averments  which  the  circumstances 
of  the  case  may  render  necessary  as  inducement  to  the  action, 
the  plaintiff  states,  **  that  the  defendant  falsely  and  mali« 
ciously  wrote  and  published  (A)  of  and  concerning  (5)  the 
plaintiff  a  false,  &c.  libel,  which  libel  is  according  to  the 
tenor  and  effect  following:"  the  libel  is  then  set  forth  in  hmc 
verba,  accompanied,  however,  with  the  necessary  innuendos^ 
in  order  to  illustrate  and  explain  the  tendency  and  bearing 
of  the  libel,  and  to  give  it  its  force  and  application;  and  in 
this  part  of  the  declaration  care  must  be  taken,  that  the  libel 
be  so  set  forth,  as  to  agree  with  that  produced  in  evidence. 
If  the  nature  of  the  case  requires  it,  several  counts  are  added, 
stating  the  case  with  variations,  according  to  the  discretion 
of  the  pleader.  The  declaration  then  concludes  with  the 
damage,  either  general,  which  the  law  supposes  to  have  been 
sustained,  or  special,  which  the  partv  has  actually  sustained, 
in  consequence  of  the  publication  of  the  libel. 

The  words  of  the  libel  ought  to  be  stated  on  the  record, 

s  Finkoeyv.  CoUidb,  1  T.  R.  571.  of  Keny  t.  Tboricgs  B.  R.  M.  49 

t  Freeman  v.  Norris,  3  T.  R.  306.  £.       G.  3.  MS.  6.  P. 

u  Metcalf  V.  Markham,  3  T.  R.  652. 


(4)  Although  the  pubUeaiian  of  the  libel  must  be  stated  in  the 
declaration,  yet  it  will  be  MifRcient  to  state  such  matter  as  aoMnints 
to  a  publication,  without  using  the  formal  word  pubHiked.  Bald* 
win  V.  Elphinston,  S  Bl.  R.  1037. 

(5)  Judgment  wai  arrested  after  verdict,  because  it  was  not  lai4 
that  the  libel  was  **of  or  concerning  plaintiff,*'  in  Lowfield  t: 
Bancroft  and  another,  Str.  934.  and  in  R.  v.  Maisdeuy  4  Bfanle 
and  Selwyn,  l64« 
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in  order  that  the  defendant  may,  if  he  thinks  fit,  demur,  abd 
bring  before  the  court  the  question  whether  they  amount  to 
a  liM.  Hence  it  is  not  sufficient  to  declare  that  the  de- 
fendant published  a  libel  concerning  the  plaintiiT  in  his  trade, 
purporting  that  his  beer  was  of  bad  quality,  and  sold  by  de- 
ficient measure;  the  libel  itself  ought  to  be  set  out.  Ahd 
such  declaration  is  bad  on  general  demurrer*.  Neither  is  it 
sufiicient  to  state  that  the  libel  contains  insubsianc^^  the 
matters  following. 

If  the  libel  be  written  in  a  foreign  language,  the  original 
should  first  be  set  forth  in  the  declaration,  and  then  the 
translation*. 


Of  ike  Pleadings. 

The  general  issue  in  this  action  is,  not  guilty. 

.  If  the  matter,  of  the  libel  be  true,  the  defendant  may 

Elead  it  in  justification  (6) ;  but  in  such  justification,  if  there 
e  any  thing  specific  in  the  subject,  issuable  facts  ought  to 


z  Wood  y.  Brown,  6  Tauut  160. 
7  Wright  ▼.  dementi,  B.  R.  East,  T. 
1  Qeo.  4.    In  airest  of  jtulpnent. 


s  Zenobio  y.  Axtdl,  6  T.  R.  162. 


(6)  The  only  authorities  of  which  I  am  aware,  for  this  pontion, 
are  the  dicta  of  Hobart,  €.  J.  in  Lake  t.  Hatton,  Hob.  Rep.  253.» 
and  of  Holt,  C.  J.  in  an  anonymous  case,  1 1  Mod.  99. ;  bat  the 
fmition  is  warranted  by  the  opinion  of  the  profession*  and  the  prac* 
tice  at  the  present  day.  See  J'Aason  v.  Stoart,  1  T.  K.  750. 
And  in  the  case  of  Plnokett,  solicitor-geoeral  of  Ireland,  v.  Cob* 
bett,  tried  before  Lord  Ellenborongh,  C.  J.  Middz.  Sittings,  96th 
May,  1804»  (which  was  an  action  on  the  case  for  a  libel,  to  which 
th^  defendant  had  pleaded  N.  G.)  it  was  observed,  by  Lord  £lleo- 
borough,  C.  J.  in  bis  direction  to  the  juiy,  that  in  case  the  iibel 
kad  beem  true,  U  would  hwe  been  open  to  the  de/endtaU  to  have  juS" 
Med  ii  on  the  record^**  It  is  worthy  of  remark,  however,  that 
though  this  doctrine  is  now  taken  for  certain,  yet  it  was  not  consi* 
dered  as  settled  even  so  late  as  the  yesr  1735;  for  in  the  King  v. 
Roberts,  B.  R.  M.  T.  8  G.  8.  MSS.  on  a  motion  for  an  informa- 
tion against  the  defendant  for  a  Ubel,  Loid  Hardwicke,  C.  J.  thus , 
expressed  himself:  **  It  is  said  that  if  an  action  were  brought,  the 
fact,  if  true,  might  be  justified;  but  I  think  thai  is  a  mistake;  such 
a  thing  was  nei-er  thought  of  ia  the  case  of  Harman  v.  Delaney^ 
E.  4  Geo.  3.  (Str.  898.)  I  never  heard  such  a  justification  tit  ait 
action  for  a  libel  even  hinted  at.  The  law  is  too  careful  in  dis* 
.Gounteiiancing  such  practices.  All  the  fiivonr  that  I  know  truth 
ttfibrds  in  such  a  case  is,  that  it  may  be  shewn  in  mitigation  of  ila- 
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be  stated,  and  not  general  chargeB  of  misconduct ;  for  where 
a  libel  charged  an  attorney  with  grosanegligence,  falsehood, 
prevarication,  and  excessive  bills  of  costs  in  the  business 
which  he  had  conducted  for  the  defendant;  it  was  holden% 
that  a  plea  in  justification  repeating  the  same  general  charges, 
without  specifying  the  particular  acts  of  misconduct  was 
bad,  upon  demurrer;  and  that  it  was  incumbent  on  the  de*^ 
fendant,  who  must  be  taken  to  know  the  particular  acts  of 
misconduct,  to  disclose  them.  It  is  not  any  bar  to  the  action,, 
that  the  plaintiff  has  been  in  the  habit  of  libelling  the  de« 
fendanl^;  although  it  may  operate  in  mitigation  of  the  da* 
mages. 

To  this  action  the  defendant  may  plead  the  statute  of  li« 
mitations^t  that  is,'*  that  the  cause  of  action  did  not  acqrue 
at  any  time  within  six  years  next*  before  the  commcncemcMit 
of  the  plaintiff's  action.'* 


III.  0/ the  Evidence. 

The  libel  must  be  produced,  and,  before  it  is  read,  it  must 
be  proved  that  it  was  published  by  the  defendant.  The  mode 
of  publication  may  be  proved  in  order  to  enhance  the  da«> 
mages. 

If  it  be  proved,  that  the  libel  was  bought  in  the  shop  of  a 
bookseller',  of  a  person  acting  in  the  shop  as  the  servant  of 

a  Holmei,  Oent.  one,  &c.,t.  Gatesbf,    c  21  Jac.  1  e.  IS. 

1  Taant  643.  d  &.  t.  Mmao^  6  Biiir.26S6. 

b  Finnertjr  t.  Tipper,  2  Camp.  N.  P.  C. 

76. 


mages  in  an  action^  and  of  the  fine  upon  an  indictment  or  an  in-* 
formatioD.'* 

IjtftMrmation  affainst  defendant  for  publishing  a  libel  against  Mr. 
Swinton^  of  Wadbam  College,  Oxoo,  accuMog  him  of  iodomitical 
practices.  Lee,  C.  J.  reieet^  ewdmee  oiibred  of  defendaot'a  rea* 
sons  for  the  accusation,  viz.  that  the  supposed  pathic  had  informed 
bimof  them,  saying,  that  the  oolj  question  was,  whether  defendant 
vvas  guilty  of  publishing  the  libel.  It  had  been  always  holden, 
that  the  truth  of  a  libel  could  not  be  given  in  evidence  by  way  of 
justification ;  because,  if  the  person  charged  with  any  crime  is 
gnilty,  he  ought  to  be  proceeded  i^nst  in  a  legal  coune,  and  not 
reflected  npou  in  such  a  maoqer.    Bull.  N«  P*  9« 
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the  bookteller,  tbU  will  heprirndfaeU  evidence  6f  a  publi- 
catipn  by  the  bookseller,  ioasmuch  as  be  has  tbe  profits  of 
t^  sbop,  and  is  therefore  answerable  for  the  consequences* 

If  the  libel  be  in  a  foreign  language,  in  which  case,  as  it 
has  already  been  observed,  the  libel  must  be  set  forth  in  the 
declaration,  both  in  the  orteiaal  language  and  in  an  Eng* 
lish  translation  further  proof  will  be  necessary  (7)* 

In  an  action  for  a  libel^  aftef  the  libel,  on  which  the  ac« 
tion  was  brought,  had  been  read,  the  plaintifTs  counsel  of- 
fered in  evidence  other  libels  written  by  the  defendant.  This 
having  b^en  objected  (o,  on  the  ground  that  the  plaintiff 
could  not  give  in  evidence  any  thing  which  would  of  itself 
cmistitute  a  ground  for  a  distinct  action ;  Lord  Keny on,  C.  J. 
said,  be  thought  that  the  evidence  Was  admissible,  and  com-- 
pared  it  to  actions  for  slander,  in  which,  evidence  of  other 
words,  besides  those  stated  in  the  declaration,  was  usually 
received  [to  shew  the  malice  of  the  defendant  (8).] 

e  Lm  y.  Hiim,Finke*t  N.  P.  ClSfi. 


(7)  In  the  esse  of  the  B.  V.  Peltier,  ;whiph  was  sn  information 
against  defendant  for  a  libel  on  Kapoleoa -Buonaparte,  the  evidence 
OD  tbe  part  of  the  prosecution  wat  as  follows ;  U  A  witness  proved, 
that  he  had  purchased  several  copies  of  the  book,  containing  the 
libel  in  question,  of  a  certain  bookseller,  which  copies  he  had 
marked  at  >the  time.  9*  The  bookseller  proved  that  defendant 
wat  the  publisher  of  the  book,  and  employed  him  to  dispose  of 
the  copies  on  hia  aecoaut,  and  that  be  had  accounted  for  them, 
3.  AnvnUffreteTWOM  ihenft^U^^  vsk^twgre  thai  he  underMioodik^ 
Frttieh  Umguaget  and  thai  the  tranglatiau  teas  correct.  The  in* 
$erpreter  then  read  ihp  tehoie  of  thai  which  sdm  charged  iobea  l^l 
i»  the  ofigkud,  amd  ihem  the  irmnslatiom  woe  read  ^  Uu  clerk  ai 
TfiH  Prime, 

S)  Charlter  r.  Barret^  Peake's  N.  P.  C.  99.  So  in  Rustel 
acquitter,  Middx.  Sittings  after  H.  T.  1S07<  1  CamfH  N*  P.  C. 
49.  n*  the  plaintiff,  having  proved  the  words  laid  in  toe  declara* 
fion,  offered  evidence  of  other  actionable  words  spoken  by  the  de* 
ftodant  afterwards;  this  being  objected  to  on  the  ground  that  these 
latter  words  might  become  the  subject  of  «  future  actionft  Ld.  £!• 
lenborough  overraled  the  oUeokioD,  observing,  that  evidence  might 
begivenof  anywQfdsasweUas  anvactof  Uie  .defendant  to  shew 

to  mUfoo  he  spoke  .tbe^ords  which  were  the  subject  of  the  sction: 
m,  however,  it  would  be  the  duly  of  tiie  judce  to  tsll  the  jurf* 
that  they  must  give  damages  for  those  words  omy,  which  were  toe 
Subject  of  the  action.  So  per  Sir  J.  Mansfield,  in  Franerty  ▼• 
Tipper,  Sittings  after  H.  T.  40  G.  3.  «« In  actions  for  words,  it  h«s 
been  alloMred  to  give  evidence  of  woids  subsequently  spoken,  fov 
the  purpose  of  shewing  that  tike  original  words  werasfiskeB  miXt* 
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Iti  an  setifOQ  on  th«  case  for  publishing  a  libel  against  the 
defendant  in  a  paper  entitled  the  Weekly  Political  Register', 
a  witness  was  called,  who  proved  that  he  had  purchased 
one  of  the  papera  containing  the  libel  in  question  beffyre  the 
action  was  brought;  he  was  then  proceeding  to  prove  that 
be  had  purchased  another  copy  of  the  same  paper  afttr  the 
action  was  brought.  This  was  otjected  to^  on  the  part  of 
ibe  defendant,  on  the  ground  that  the  publication  of  the  laat- 
Bientioned  copy  might  become  the  subject  of  a  future  action, 
and,  therefore,  that  it  ought  not  to  be  given  in  evidence  to 
increase  the  damages  in  this  action.  But  Lord  Elienbo« 
rough,  C.  J.  was  of  opinion,  that  although  it  was  not  admis- 
sible for  the  purpose  of  aggravating  the  damages,  yet  it  was 
evidence  to  shew  that  the  paper  was  circulated  deliberately. 
But  in  Finnerty  v. Tipper^,  Sir  J.Mansfield  ruled,  that  the 
plaintiff  could  not  give  in  evidence  other  subsequent  libels 
published  concerning  him  by  the  defendant,  unless  they  di« 
rectly  referred  to  the  libel  set  forth  in  the  declaration.  And 
in  Stuart  v.  Lovell,  £  Stark.  03.  Lord  Elienborough,  C.  J. 
held  that  the  plaintiff  could  not  give  in  evidence  subsequent 
publications  by  the  defendant,  where  the  intention  of  the^ 
publication  in  question  was  not  equivocal. 

Under  the  plea  of  not  gurlty  the  plaintiff  cannot  adduco 
evidence  to  shew  that  the  allegations  in  the  libel  are  lalse^ 

It  is  not  competent  to  a  defendant  charged  with  having 
published -a  libel,  to  prove  that  a  paper  similar  to  that  for 
the  publication  of  which  he  is  prosecuted,  was  published  on 
a  former  occasion  by  other  persons,  who  have  never  bee^i 
proaecuted  for  it^ 

Proof  that  the  libel  was  contained  in  a  letter^  directed  to 

• 

I  HuDkett  Y.  Ck>bbetty  before  Ld.  Ellen-  k  Philips  v.  Jansen,  2  Esp.  N.  P.  C. 

boroQgfay  Middx.  Sittings,  26tii  May,  625.  pef  Kenyon,  C.  J.  S.  P.  ad- 

1  SOI,  fl&S.  mitted  by  Chambre,  J.  in  R.  y .  Hom- 

g  2  Gamp.  N.  P.  C.  72.  brbok,  Deroo.  Summ.  Asgizes,-  ISlt. 

|i  Stuart  V.  LoreU,  2  Stark.  83.              '  M.  S. 

i  R.Y.Holt,6.T.R.436. 


doualy  and  ta  injure:'*  but  see  Mead  v:  Daobigny,  Peaka'ii 
2^.  P.  C  195m  wherCy  in  an  action  for  slander,  Lord  fenyon,  €•  J. 
confined  ^is  doctrine  to  words  not  actionable  in  themselveB  ;  ad- 
mitting, however,  that  such  words  might  beeiven  in  evidenct, 
although  it  appeared  thej  were  not  spoken  to  tne  same  person,  to 
whom  the  slander  was  alleged  in  the  declaration  to  have  been  spo« 
ken.  N.  This  distinction  was  exploded  by  Lord  EUenborous^h  i^ 
the  preceding  case  of  Rustel  v,  Macquistex^  who  observfd  wX  it 
was  not  fouMed  upon  any  principle^ 
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the  plaintiff,  and  delivered  into  the  plaintiff^a  hands,  U  not 
suificient  proof  of  publication  to  maintain  an  action  {^)* 
The  writing  and  publication^  must  both  be  proved. 

In  an  action  for  a  libel,  contained  in  a  letter  written  by 
the  defendant's  daughter,  who  usually  wrote  bis  letters  of 
business,  but  there  not  being  any  evidence  given  to  shew 
that  she  was  authorized  or  iustructed  by  bim  to  write  the 
letter  in  question  or  that  he  had  recognized  it;  it  was 
holden*,  that  there  was  not  any  evidence  to  go  to  a  jury 
against  the  defendant,  inasmuch  as  it  was'not  an  act  within 
the  scope  of  the  daughter's  authority,     ' 

There  having  been  in  a  libellous  letter  a  reference  to  a 
newspaper*:  as  the  authority  upon  which  the  libel  was 
founded,  it  was  holden,  that  the  newspaper  referred  to  might 
be  gtven  in  evidence  on  the  general  issue,  in  mitigation  of 
damages. 

Plaintiff  declared  as  proprietor  and  editor  of  a  newsp&pei*; 
it  was  proved,  that  plaintiff  was  proprietor,  but  that  his 
servani  was  editor ;  this  was  holden  to  be  a  fatal  variance. 

The  proceedings  against  the  printers,  .publishers,  and  pro- 
prietors of  newspapers,  either  civilly  or  criminally  (10),  for 
any  libel  contained  in  such  paper,  are  much  facilitated  by  a 
late  statute,  viz.  38  G.  3.  c.  78.  by  which  it  is  enacted',  that 
ho  person  shall  print  or  publish  any  newspaper,  until  an  afti- 
davit  (oraflSrmation,  in  case  of  a  quaker)  shall  have  been  de- 

*  *^^^  (^•^•)  *^^-  tt  MuUet T.  Hulton,  4  Esp. N.  P.  C  248. 

in  Ifeiding  v.  Qteenln^,  1  Moore,  (C.        EUenborouyfa,  C.J. 

^')  *77'  o  Heiiot  T.  Stuart,  1  JSsp.  N. P.  a  487. 

p  S.  1. 


(W  The  same  point  was  admitted  in  Hick's  caae,  in  the  Star 

l^baDQber,  Hob.  S14.     But  an  indictment  or  information  may  be 

sustained  in  this  case,  because  such  letter  being  a  profocation  to  a 

challenge  and  breach  of  peace,  is  considered  as  a  misdemeanor 

-Eer  Chambre,  J.  in  R.  v.  Hombrook,  Devon  Summer  Assises, 

181 «,  who  there  said  «  It  is  not  necessary  to  constitute  a  publica* 

tion  in  a  cnminal  proaeciitioh  to  shew  that  it  has  beea  published  to 

.the  world,     li  U  sufficient  if  it  is  sent  to  the  party  Ubelted,  its  cri- 

.mmality  depending  upon  ito  tendency  to  provoke  Ae  party  libelled 

to  a  breach  of  the  peace/' 

\.  V^^  T^J>«>P™tor  of  a  newspaper  is  answerable  criminally  as 
iTli  •^2;>'•y,^'^  ^e  acU  of  bis  servants,  in  the  publication  of  a 
iibcijjitliough  It  can  be  shewn,  that  such  publication  was  without 
the  pnvity  of  the  proprietor.    R.  v.  Walter,  3  Esp.  N.  P.  C.  2  ^ 
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livered  at  the  stamp-office,  aettipg  fortM  the  real  add  true 
names,  additions,  descriptions,  and  places  of  abode,  of  the 
printer,  publisher,  and  of  all  the  proprietors,  '\f  they  do  not 
exceed  two,  exclusively  of  printer  and  publisher;  if  ttiey  ' 
do,  then  of  two  of  such  proprietors^  exclusively  of  printer  and 
publisher,  specifying  the  amount  of  shares,  tbie  true  destrip- 
tionof  the  building  wherein  such  paper  is  intended  to  be 
printed,  and  the  title  of  such  paper.  If  the  proprietcH's  ex-  . 
ceed  two',  then  two  whose  proportional  shares  in  the  pro- 
perty shall  not  be  less  than  the  proportional  ^hare  of  any 
other  proprietor,  exclusively  of  printer  and  publish^,  shall 
be  named  and  described  in  the  affidavit  or  affirmation.  This 
affidavit  or  affirmation  must  be  renewed  as  often  as  printer^ 
&c.  shall  change  their  abode,  or  printing-office,  or  as  often 
as  commissioners  for  stamp  duties  shall  require*.  It  must 
be  signed  by  the  parties  making  it^,  and  taken  by  a  commis- 
sioner, or  person  specially  appointed  by  commissioners.  It 
must  be  sworn  by  all  the  parties*,  if  they  do  not  exceed 
four;  if  they  do,  then  by  four,  who  shall  give  notice  to  the 
other  parties  not  swearing,  under  a  penalty  of  ^0/.  Such  qf- 
Jidatits  or  affirmations  shall  be  Jiled^  and  the  same^  or  certz" 
Jied  copies  thereof^  shall,  in  all  proceedings,  citiland  criminal, 
touching  any  newspaper  therein  mentioned,  be  received  as 
conclusive  evidence  of  the  truth  of  the  matters  contained  in 
such  affidavit  against  the  persons  swearing,  and  against  pro* 
prietors  named  but  not  sworn  (11),  unless  such  persons  shall 
have  delivered  to  the  commissioners,  previously  to  the  dat^ 
of  the  newspaper  in  question,  an  affidavit  or  affirmation  of 
their  having  ceased  to  be  printers,  &c.  of  such  paper ;  and 
by  the  11th  section  it  is  enacted,  that  after  such  affidavit 
shall  be  produced  in  evidence  against  the  persons  signing 
the  same,  &c«,  and  after  a  newspaper  shall  be  produced  in 
evidence,  entituled  in  the  same  manner  as  the  newspaper 


q  S.  2. 
r  8.3. 
8  S.4. 


t  S.5. 
u  S.6. 
z  8.  a 


(II)  Before  this  stattite,  it  had  been  holden,  in  the  case  of  R. 
v.  Topham,  H.  31  G.  9.  B.  R.  4  T.  R.  126.,  vrhere  the  defendant 
was  indicted  for  having  published  in  a  newspaper  a  libel  reflecting 
on  the  memory  of  a  dead  person,  that  evidence  that  the  paper  had 
heen  sold  at  the  office  of  the  defendant,  that  the  defendant,  as  pro-^ 
prietor  of  the  paper,  had  given  a  bond  to  the  stamp-bffice,  pnrsuant 
to'stat.  99  G.  3.  c.  50.  s.  10.  for  securine  the  duties  on  the  adver* 
tisements,  and  that  he  had  from  time  to  time  applied  to  the  stamp- 
office,  respecting  the  duties  on  the  paper,  was  evidence  to  be  left  to 
the  jury,  to  shew  that  the  defendant  was  the  publisher. 
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mentiooed  in  such  affidavit ;  a^d  wherein  the  name  of  the 
printer  and  publisher,  and  place  of  printing,  shall  be  the 
same,  it  shall  not  be  necessary  for  the  plaintiff,  informant^ 
or  prosecutor,  or  person  seeking  to  recover  any  of  the.  pe- 
nalties given  by  this  act,  to  prove  that  the  newspaper,  ta 
which  such  trial  relates,,  was  purchased  at  any  house,  &c. 
belonging  to  or  occupied  by  the  defendants  or  their  ser- 
vants, &c.  or  where  they  usually  carry  or  the  business  of 
printing  or  publishing  such  paper,  or  where  the  same  i& 
utually  sold. 

The  affidavit,  together  with  the  production  of  a  news^ 
paper,' corresponding  in  every  respect  with  the  description 
of  it  in  the  affidavit',  is  not  only  evidence  of  the  publication 
of  such  paper  by  the  parties  named,  but  iaalso  evidence  of 
its  publication  In  iht  county  where  the  printing  of  it  is  de- 
scnbed  to  be. 

Bv  the  13th  section,  certified  copies  of  such  affidavits,  &c. 
shall  be  delivered  by  commissioners,  or  proper  officer,  on 

£ayment  of  1^.    A  copy  of  such  affidavit,  &c.  certified  to 
e  a  true  copy,  under  the  band  of  commissioners  or  proper 
officer,  shall,  on  the  proof  of  hand-»writing  only,  without 

E roving  the  person  signing  to  be  a  commissioner  or  officer, 
e  proof  of  the  swearing,  or  affirmation  and  contents,  and 
that  it  has  been  sworn  or  affirmed  according  to  the  statute. 
Every  printer  or  publisher  must',  within  six  days  after  pub- 
licatipn,  deliver  a  copy  of  his  paper,  signed  by.  himself  or 
bis  publisher,  with  his  name  and  place  of  abode,  toconi* 
missioner  or  other  officer,  and  any  person  may  apply  for  and 
shall  obtain  the  same  at  any  time  within  two  years  from  the 
day  of  publication,  (on  giving  surety  to  return  it)  for  the 
purpose  of  producing  it  in  evidence  in  any  proceeding  civil 
or  criminal. 

It  was  observed  in  the  preceding  section,  that  where  the 
defendant  contends  that  the  libel  is  true,  he  must  justify  on 
record  ;  but  where  the  facts  to  be  proved  on  the  part  of  the 
defendant  do  not  constitute  a  complete  justification,  aa 
where  they  shew  a  ground  of  suspicion  not  amounting  to 
actual  proof  of  the  plaintiff's  ^uilt,  such  facts  may  be 
given  in  evidence,  on  the  general  issue,  in  mitigation  of  da- 
mages*  (12). 

y  R.  ▼.  Hart,  10  East,  M.    See  also    a  Knobel  t.  Foller,  Peake*f  Ev.  287. 

R.  y.  Vnate»  3  Camp.  N.  P.  C.  100.  Bd.  % 

%  S.  17.  but  sea  R.¥.  White,  ub.aup. 


(19)  So  in  Sir  John  Earner  v.  Merle,  before  Lord  EUeoborough, 
which  w«s  an  action  for  words  of  insolvency,  tiie  defendant 
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Doubts  having  arisen,  whether,  on  the  trial  of  an  indict- 
ment or  information  for  a  libel,  upon  the  plea  of  not  guilty, 
it  was  competent  to  the  jury  to  give  their  verdict  upon  the 
whole  matter  in  issue,  it  was  by  stat.  32  Geo.  3.  c.  60.  enacted 
and  .declared,  that  the  jury  talay  give'a  general  verdict  of 
guilty  or  not  guilty  upon  the  whole  matter  put  in  issue,  and 
shall  not  be  required  or  directed  by  the  court  to  find  the  de« 
fendant  guilty,  merely  on  the  proof  of  the  publication,  and 
of  the  sense  ascribed  to  the  same  in  the  indictment  or  infor* 
mation :  provided^  that  the  court  shall  give  their  opinion 
and  direction  to  the  jury  on  the  matter  in  issue,  as  in  oth^ 
criminal  cases;  and  provided  aUo%  that  the  jury  may,  in 
thehr  discretion,  find  a  specitil  verdict,  and  also'  that  the 
defendants,  if  found  guilty,  may  move  in  arrest  of  judgment 
as  before  the  passing  this  act. 


b  S.3. 
c  S.  3. 


d  8.4; 


permitted  to  prove  that  at  the  time  there  were  rumourB  in  circular 
tion  that  the  plaintifF'f  ac^reptaoces  were  disbonoared*  And  in  a 
case  before  Le  Blanc,  J,  at  Worcester,  that  learned  judge  received 
evidence  under  the  general  issue,  that  the  plaintiff  had  been  guilty 
of  attempts  to  commit  the  crime  which  the  defendant  had  imputed 
to  him,  3  Camp.  N.  P.  C.  253,  S54.  So  in  the  case  of  the  £.  of 
Leicester  v.  Walter,  2  Camp.  N.  P.  C.  251.  tiie  defendant  waA 
permitted  to  prove,  under  the  general  issue,  in  mitigation  of  da- 
mages, that  before  and  at  the  time  of  the  publication  of  the  libel* 
the  plaiatiff -was  generally  suspected  to  be  gailty  of  the  crime 
thereby  imputed  to  him,  and  that  on  account  of  this  suspicion,  his 
relations  and  acquaintance  had  ceased  to  associate  with  him.  And 
in  Wyat  v.  Gore,  Holt's  N.  P.  C.  3S9.  Gibbs,  C.  J.  permitted  the 
defendant,  under  the  general  issue,  to  prove  that  the  substance  of 
the  libel  charged  in  the  declaration  had  been  previously  published 
in  a  newspaper,  and  held  that  it  was  not  necessary  to  lay  a  basis  for 
this  evidence  by  prodnciog  the  newspaper. 


(  1024  ) 
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MALICIOUS  PROSECUTION. 

I.  Of  the  Action  on  the  Case. for  a  Malicious  Prose^ 

cution^  and  in  what  Cases  such  Action  may  be 
maintained. 

II.  0/ the  Declaratianr^Defence— Evidence. 


1.  Of  the  Aetion  on  the  Case  far  a  Malicious  Prosecu- 
tion, and  in  what  Cases  such  Action  may  be 
maintained. 

An  action  on  the  case  lies  against  any  person  who  mali- 
ciously, and  without  probable  cause,  prosecutes  another, 
whereby  the  party  prosecuted  sustains  an  injury,  either  in 
person,  property,  or  reputation. 

Th^  action  on  the  case  for  a  malicious  prosecution,  bears 
a  strong  analogy  to  the  old,  and  now  obsolete,  action  for  a 
conspiracy;  hence,  it  is  frequently  termed  an  action  on  the 
case  in  the  nature  of  a  conspi^acy^  But  the  grounds  of 
the  old  action  for  conspiracy  are  narrow  and  couGned,  when 
compared  with  those  on  which  the  action  on  the  case  for 
malicious  prosecution  is  founded. 

The  action  for  a  conspiracy  having  been  framed  accord- 
ing to  the  precise  terms  of  a  writ  in  the  register,  whose  li- 
mits it  does  not  presume  to  transgress,  lies  only  in  cases 
where  two  or  more  persons  maliciously  conspire  Id  indict 
any  .person  falsely  of  treason  or  felony*^,  who  is  afterwards 
lawfully  acquitted.  The  action  on  the  case  for  a  malicious 
prosecution  varies  its  form  as  the  circumstances  of  eachpar- 
ticular  grievance  may  require.     Whatever  engines  of  the 

a  Manh  ▼.  Vaugfaan  and  another,  do.  Treby,  C.  J.  that  a  conspiracy  lies 

Bliz.  701.  Mills  v.MiUsy  Cro.  Car.  only  lor  procozing  another  to  be  in- 

239.  dieted  ibr  treastm  cfK/etcm^f  where  life 

b  See  the  opinions  of  Holt,  C  J.  and  was  in  danger.    Ld<Eaym»979. 
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law  malice  may  employ  to  qofnpasd  its  evil  cjesigoa  against 
iQnocent  and  unofTending  persons,  whether  in  the  shape  of 
iqdictment  or  information^  which  charge  a  party  with 
crimes  injurious  to  his  fame  and  reputation,  and  tend  to  de^ 

Eirive  him  of  bis  liberty  ;  or  whether  such  malice  is  eyineed 
y  malicious  arrests,  or  by  exhibiting  ground4es8  accusai- 
tiqns  merely  with  a  view  to  occasion  expense'  to.  the  party, 
who  is  under  the  necessity  of  defending  himself^against 
them,  this  action  on  the  case  affords  an  adequate  remedy  to 
the  party  injured.  It  may  be  brought  against  one  only^; 
and  where  it  is  brought  against  two  or  more  defendants,  al- 
though a  conspiracy  be  alleged  in  the  declaration,  and  a 
verdict  be  found  for  all  the  defendants  except  one,  yet  plain- 
tiff will  be  entitled  to  judgment^  *  On  the  contrary,  the  ac- 
tion for  a  conspiracy  mast  be  brought  against  two  persons 
at  the  leasts,  because  the  gist  of  the  action  is  the  conspiracy ; 
and  if  one  only  be  found  guilty^  or  if  all  except  one  are 
discharged  by  matter  of  law^  th/B  action  fails.  And  to  main- 
tain an  action  for  a  conspiracy,  the  party  indicted  must  have 
been  acquitted  upon  a  good  indictment*^  by  verdict,  for  such 
is  the  language  of  the  writ,  **legitimo  modo  acquietatus.**  or 
**  lawfully  acquitted,"  which  imports  such  an  acquittal  of 
the  crime  charged  as  will  entitle  the  party  to  plead  auter 
foils  acquit,  in  case  he  be  afterwards  prosecuted  tor  the  same 
crime^.  But  in  an  action  on  the  case  for  a  malicious  prose- 
cution, it  ia  not  necessary  that  the  plaintiff  should'allege  or 
prove  such  an  acquittal ;  for  it  may  be  brought  under  cir- 
cumstances which  preclude  the  possibility  of  such  an  ac- 
quittal ;  as  1st,  where  a  bill  of  indictment  has  been  pre- 
ferred and  returned  ignoramus".  Sdly,  Where  the  indict- 
ment has  been  preferred  coram  non  judic^.  And  lastly, 
•where  the  party  has  been  acquitted  on  a  defect  in  tlie  indict- 

-ment*. 

» 

'  Formerly,  indeed,  it  was  supposed,  that  an  acquittal  on 
the  ground  of  the  insufficiency  of  the  indictment  was  a 
material  objection^  where  the  subject  matter  of  the  indict- 
ment did  not  affect  the  reputation  of  the  party  accused,  and 
be  had  not  been  imprisoned,  because  scandal  and  imprison- 
ment were  at  that  time  considered  as  the  only  kinds  of 

c  Moor  T.  Shutter,  2  Show.  295.  i  tb,  in  not«. 

d  Jones  t.  Gwynn,Gilb.  R.  185.  10  k  Bro.  Conspiracie,  pi.  23. 

Mod.14S.314.  1   GUb.  199. 

e  MUlsT.  B<illi,Cro.Cu.  239.  mPayn  v.  Porter,  Cro.  Jac.  490.  Agr. 

f  Price  vCiofts,  Rayin.  ISO.    PoUaid  2RoU..R.188. 

T.  Evans  and  othexs,  2  Shpw.  50.  See  n  1  Roi.  Abr.  1 12.  pi.  9. 

alsoSubley  v.  Mott,  I  Wils.  210.  o  Jones  v.  Gwynn,  Gilb.  185.  Wicks  y. 

g  F.  N.  6. 260. 4to.  ed.  1755.  Fentbam,  4  T.  R.  247. 
h  28  Au.  12.  cited  in  F.  N.  B.  260. 
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dftinige  for  which  this  action  would  lie.  But  it  having 
been  decided  in  the  case  of  Savile  ▼•  Roberts^,  that  the  ex* 
pense  incurred  by  a  groundless  prosecution^  without  scan* 
dal  or  imprisonment  of  tbe  part?  accused,  was  suflScient  to 
support  this  action  where  the  mdictment  was  good,  quoad 
the  damage  ;  it  was  shortly  afterwards  holden,  in  a  case* 
where  the  subject  matter  of  tbe  indictment  did  not  affect 
the  reputation  of  the  plaintiff*,  and  where  the  only  damage 
which  the  plaintiff  baa  sustained  was  the  expense  attend* 
ing  tbe  prosecution,  that  this  action  might  be  maintained, 
although  the  plaintiff  had  been  prosecut^  on  an  insufficient 
indictment. 

The  decision  of  Savile  ▼•  Roberts  has  been  confirmed  by 
the  case  of  Smith  v.  Hixon,  Str.  077*  more  fully  reported  in 
Ca.  Temp.  Hardw.  54.  where  it  was  adjudged,  that  a  hus- 
band alone  might  maintain  an  action  for  the  malicious  pro- 
secution of  his  wife,  tbe  expenses  of  which  had  been  defrayed 
by  the  husband.  Tbe  case  of  Jones  v.  Gwynn  was  recog- 
nized in  Chambers  v.  Robinson,  Str.  691.  and  in  Wicks  ▼• 
Fenlham,  4  T.  R.  S47.  where  it  was  holden,  that  this  action 
would  ]ie»  although  plaintiff  had  been  acquitted  on  a  defect 
in  tbe  indictment,  tbe  subject  matter  of  which  did  not  affect 
his  reputation. 

.  Tbe  grounds  of  the  action  for  a  malicious  prosecution  are 
the  malice  of  the  defendant,  either  express  (1)  or  implied', 

p  Salk.  13.  Garth. 4ie.  Ld.Raym.374*    q  Jones  T.Owyiin,  GUb.185.  10  Hod. 
&.C.  148.214. 

r  Parcel  T.  Macnamaia,  9Eait  361. 

(1)  If  the  indictment  be  found  by  the  grand  jury,  the  plaintiff 
must  prove  express  malice,  per  Holt»  C.  J.  Lord  Raym*  38  K 
unless  the  facts  lie  within  the  knowledge  of  the  defendant  Puroll. 
y*  Fishwicky  Bull.  N.  P.  14. ;  bat  in  a  fuller  note  on  this  case^ 
9  East,  362.  n.  (b)  it  appears  that  this  position  is  hardly  warranted.^ 
The  case  was  this:  in  an  action  for  maliciously  indicting  the 
plaintiff  for  perjury,  whese  the  indictment  was  found,  and  the 
plaintiff  acquitted  by  verdnrt,  Ld.  Mansfield,  in  summing  up,  said 
It  was  not  necessary  to  prove  express  malice,  for  if  tl  i^peared  that 
there  was  no  probable  causey  that  was  sufficient  to  prove  an  tsiplM 
malice,  which  was  all  that  was  necessary  to  be  proved  to  support 
his  action.  For  in  this  case,  all  the  facts  lay  in  the  deadant*a 
own  knowledge,  and  if  there  were  the  least  foundation  for  the 
prosecution,  it  was  in  his  power,  and  incumbent  on  him,  to  prove  it^ 
Verdict  for  plaintiff,  50/.  damases.  N.  The  tndtctment  was  lor 
perjuiy  committed  on  tbe  trial  of  an  action  for  use  and  occuption» 
brought  by  the  defendant  against  the  plaintiff's  master. 

**  Where  a  person  is  acquitted  by  a  jury,  malice  need  not  be 
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want  of  pfobable  caufte*  (9),  and  an  iigury  sustained  by  tbe 
plaintiff,  by  reaaon  of  the  maliciouB  proaecution»  either  in 
his  person  by  imprisonnieDt,  bis  reputation  by  the  scandaU 
or  in  bis  property  by  the  expense.  If  the  plaintiff  cannot 
prove  any  such  injury/he  cannot  maintain  theaction^ 

By  analogy  to  tbe  action  for  a  malicious  prosecution^ 
the  law  in  modem  times  has  permitted  an  action  to  be  main- 
tained for  maliciously  arresting  or  holding  a  party  to  bail* 
^itber  where  there  is  not  any  debt  due,  or  where  tbe  party 
is  held  to  bail  for  a  larger  sum  than  is  really  due. 

As  in  the  analogous  action  for  a  malicious  prosecution  it 
must  appear  that  tbe  prosecution  is  determined^  so  in  tbe 
action  tor  a  malicious  arrest  it  must  be  stated  in  tbe  declar- 

■n  Fanner  t.  Darlings  4  Buir.  1794.  x  Parker  t.  Langleyy  Oilb.  R.  163 >  Ad* 

t  Byne  v.  Moore,  6  Taunt.  187.  judged  on  special  demurrer. 

u  Admitted  in  OosUn  t.  Wilcoek»  2 
Wils.  805 .  per  Ld.  Camden^.a  J. 

proved  at  first,  on  the  part  of  the  plaintiff,  but  it  is  incumbeDt  on 
the  defendant  to  shew,  on  the  other  side,  that  there  was  a  probable 
cause ;  but  where  the  indictment  is  quashed,  it  is  neceissiy  for  the 
plaintiff  to  prove  express  malice^*'  Per  Baraett^  J.  in  Hunter  r. 
French^  Willes,  620. 

In  Lilwal  y.  Smallman,  Hereford  Summer  Assiset*  1753.  MSS» 
which  was  an  action  for  maliciously  indicting  plaintiff  for  stealing 
«  shoveU .value  lid.;  it  was  dbj^cted that ex^^ess malice  had  not 
been  proved.  Foster,  J.  overruled  the  objection,  observing,  that 
where  the  indictment  is  for  felony,  defendant  cannot  object  that  ex* 
press  malice  is  not  proved :  but  on  indictments  for  misdemeanors, 
evidence  of  express  malice  must  be  given. 

(2)  In  Incledon  v.  Beny,  Devonshire  Summ.  Ass.,  1805,  recog- 
nized hy  Dallas,  C.  J.  in  Turner  v.  Turner,  1  Gow*s  N.  P.  C.  20. 
in  an  action  for  maliciously  indicting  plaintiff  for  perjury.  Lens, 
Serj.  for  the  plaintiff,  having  proved  express  malice^  contended, 
that  it  was  not  necessary  for  him  to  proc'eed  any  further,  and  that  it 
lay  on  the  defendant  to  shew  probable  cause  for  having  instituted 
tlie  prosecution;  but  Le  Blanc,  J*  ruled,  that  some  evidence  (though 
slight  evidence  wonld  be  sufficient)  must  be  given  on  the  pari  of  the 
plainiiff  of  want  of  probable  cause*  before  the  defendant  could  be 
called  upon  for  his  defence. 

"  The  question  of  probable  cause  is  a  mixed  proposition  of  law 
and  fact.  Whether  the  circumstances  alleged  to  snew  it  probable 
or  not  probable  are  true,  and  existed,  is  a  matter  of  fact ;  bat  whe- 
ther, supposing  them  true,  they  amount  to  a  probable  cause,  is  a 
question  of  law.'*  Per  Lord  Mansfield,  C.  J.  and  Lord  Loughbo* 
rough,  C.  J.  in  Sutton  v.  Johnstone,  1  T.  R.  5i5,  See  post.  Gold- 
ing  v.  Crowl«|  p. 
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ation»  that  tlie  first  action 4ias  been  deteraiiQed.  This  alle- 
gation must  also  be  proved^and  it  is  not  suiBcient  for  this 
purpose  to  put  in  a  judge's  order  to  stay  proceedings  on 
payment  of  costs,  and  to  prove  that  the  costs  were  paid  ac- 
cordingly^ ($)• 

To  support  this  action,  malice,  and  that  the  arre«t  was 
without  probable  cause,  must  be  alleged  and  proved.    The* 
mere  not  proceeding  in  an  action  is  not  eviaence  of  itself 
alone  sufficient  to  support  this  action*. 

A.,  to  whom  a  sum  of  money  was  owing  from  6.^,  sued 
out  a  writ  against  B.  for  the  purpose  of  holding  him  to  bail ; 
before  the  writ  was  served,  B.  went  to  the  house  of  A.  and 
paid  the  debt,  but  A.  did  not  immediately  after  such  pay- 
ment countermand  the  writ,  in  consequence  of  which  B« 
was  arrested  and  kept  in  prison  for  several  hours ;  B.  there- 
upon brought  an  action  against  A.,  alleging,  that  after  pay- 
ment of  the  debt  it  became  the  duty  of  A.  to  have  counter- 
manded the  writ,  and  that  he  bad  wrongfully  neglected  so 
to  do,  by  reason  whereof  be  was  arrested;  it  was  holden,that 
the  action  would  not  lie;  Eyre,  C.  J.  observing,  that  the 
plaintiff  ought  to  have  inquired  at  the  time  when  he  paid 
the  debt,  whether  any  writ  had  been  sued  out,  and  offering 
to  pay  whatever  costs  were  incurred  thereby,  to  have  re- 
quetfted  a  countermand,  which  he  might  take  to  thesherifT* 
And -Heath,  J.  said,  **  this  action  is  founded  on  mere  non- 
feasance, and  no  case  or  precedent  has  been  cited  to  shew*. 
that  such  an  action  was  ever  maintained.  All  the  cases  of  ar- 
rest.and  holdingtobail  withoutcause.arefoundedon  malice.** 

In  like  manner  it  has  been  holden^,  that  evidence  of  suing 
out  a  wjlt  and  arresting  a  party  thereon,  after  the  debt  haa 
been  dischai^ed  and  a  receipt  given,  will  not  be  sufficient ' 
to  maintain  an  action  of  this  kind  in  a  case  where  actual 
malice  wa3  not  proved,  and  the  facts  of  the  case  precluded 
any  inference  of  malice. 

>  An  action  on  the  case  may  be  maintained  for  maliciously 
impleading  and  causing  the  plaintiff  to  be  excommunicated 


y  1  E•^  N.  P.  C.  80.    . 

z  Sinclair  ▼.  Eldred,  4  Taunt.  7. 


a  Schelbel  y.  Faubain,  1  Boa.  It  Pul. 

388. 
b  Gibton  ▼.  Chatera,  2  Boa.  &  Pul.  129. 


(3)  So  to  prove  that  a  cominiKaion  of  bankrupt  haa  been  duly 
auperseded,  it  is  not  sufficient  to    prove  an   order  signed  by  the' 
ChaQcetlo/*  directing  it  to  be  superseded,  the  writ  of  supersedeas' 
under  the  great  seal  ought  to  be  produced.     Poynton  v.  Forster, 
if  Camp.  Ni  P,  C.  58.    See  further  on  this  point.  Burton  v.  Hey- 
wood,  post,  p. 
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in  the  Ecclesiastical  Court*^,  whereby  be  was  taken  upon  an 
excom,  cap.  and  imprisoned^  until  be  procured  himself  to  be 
absolved. 

*  The  plaintiiT  declared',  that  the  defendant  had  sued  out  a 
^•fa.  upon  a  judgment  given  against  the  plaintiff  for  the  de- 
fendant in  an  action  of  trespass,  under  which  the  sheriff  took 
goods  of  the  plaintiff  to  the  value  of  the  damage,  and 
returned  that  the  goods  remained  in  bis  hands  for  want  of 
purchasers,  and  that  the  defen^utt  well  knowing  this^  to  the 
intent  to  vex  the  plaintiff,  sued  out  another  fi.fa.  under 
which  the  sheriff  levied  the  money  on  other  goods  of  the 
plaintiff,  and  paid  it  over  to  the  defendant  After  not  guilty 
pleaded,  and  verdict  for  plaintiff,  it  was  holden,  on  motion 
in  arrest  of  Judgment,  that  the  action  was  maintainable; 
Robart,  C.  J.  (who  delivered  the  opinion  of  the  court)  ob- 
serving, that  the  plaintiff  was  twice  vexed  wilfully  by  the 
defendant,  who  had  first  one  execution  inchoate,  which  he 
ought  to  have  completed,  knowing  ii^  and  not  to  have  taken 
another;  for  else  he  might  take  twenty  executions. 

So  an  action  will'lie  for  falsely  and  maliciously  suing  out 
a  commission  of  bankruptcy  against  the  jplaintiff%  which 
was  afterwards  superseded  (4);  and  in  such  action  it  cannot 
be  objected,  at  least  after  verdict,  that  it  is  not  averred  in  the 
declaration,  that  the  plaintiff  had  not  at  any  time  conyniitted 
mi  act  of  bankruptcy.  To  prove  that  the  commission  has 
been  superseded  the  writ  of  supersedeas  und^r  the  great  seal 
m ust  be  prod  uced^ 

But  an  action  will  not  lie  against  a  person*  exhibiting  an 
iuFormation  for  intention  to  land  goods  without  paying  duty, 
if  the  goods  are  condemned  by  the  sulM:ommissiof)er9,thQugh 
the  commissioners  of  appeal  reverse  the  condemnation. 

.  Where  a  justice  of  the  peace  maliciously  grants  a  warrant 
against  another\  without  a^y  information,  upon  a  supposed 
charge  of  felony,  the  remedy  against  the  justice  is  by  an  ac* 
tion  of  trespass  vi  et  armis,  and  not  by  action  on  the  case  (5). 

c  Hockias  ▼.  Mattbcnrs,  1  Vcnlr.  S6.  f  Foynton  t.  Foster,  3  Camp.  N.  P.  C. 
d  Waterer  v. Freeman,.  Hob.  205, 266.        5S. 

I  Btovul.  12i  g  Reynolds  v.  Kennedy,  1  WiU.  232.  on 

e  Chapman  t.  Pickengill,  2  WUs .  145.  enor  from  Ireland. 

h  MoigaaT.Hugbci,  2  T.  11.255. 


(4)  For  another  remedy  in  this  case,  ace  Smitji  v.  Broombesd, 
ttitei  p.  240. 

(i)  «  Where  the  irom^iate  act  t>f  tmprteonment  proosedsfrsm 
the  defendant^  the  action  must  be  trespass*  au4  ttes^  only  ;  bo^^ 
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'   A.  fl  captain  in  the  navy,  was  accused  by  hia  Commander 
In  diief  of  neglect  of  duty,  disobedience  of  orders,  &c.    A . 
having  been  tried  by  a  court  martial,  was  honorably  acquit- . 
|ed»iiTter  whi<5h  he  brought  an  actidn  in  the  Court  of  Exche- 
quer, against  his  commander,  for  a  malicious  prosecution* 
A  verdict  having  been  found  for  the  plaintiff,  a  motion  was 
,  made  in  arrest  of  judgment,  which,  after  a  very  elaborate  dis- 
cussion was  refused^;  but  the  defendant  afterwards  brought 
a  WFit  of  error  in  the  Exchequer  Chamber,  where  the  judg- 
tnedt  of  the  Court  of  Exchequer  was  reversed''.   This  rever- 
sal was  afterwards  affirmed  in  the  House  of  Lords^ 

An  action  will  not  lie  to  recover  damages"  sustained  by 
the  plaintiff  in  defending  a  vexatious  ejectment  brought 
dgainst  him  by  the  defendant,  in  which  the  nominal  plain- 
tiff has  been  non-prossed  (6). 


II.  Qftke  Declaration^Defence^Evidence. 

TMfi  declaration  must  state  all  Jthe  material  circumstafices 
attending  the  malicious  prosecution,  and  how  it  was  disposed 
of*;  liecause,  until  that  be  determined,  it  cannot  be  known 
whether  the  prosecution  were  malicious  or  not^  and  this 
absurdity  mignt  follow,  that  plamtiff  might  recover  in  the 
action,  and  yet  be  afterwards  convicted  on  the  original  pro- 
secution (?)• 

'  Care  must  be  taken  in  framing  the  declaration,  so  as  to 
avoid  any  objection  being  raised  on  the  ground  of  a  variance. 
For  where  in  the  declaration  it  was  stated,  that  the  trial  and 

i    Button  ▼.  Johnstone,  1  T.  R.  501.  n  AnindellT.  Tregono,  Yelv.  1 16. 

k*  n>.  550.  o  Lewis  ▼.  Fazrell,  Str.  1 14.  JParlDer  ▼. 
1    1  Bio.  p.  C.  76.  Tomliu's  £d.  laogley,  Gilb.  R.  163. 

m  Purton  V.  Honnor,  IBos.  &  Pul.205. 

m      '  •  '  I      ■      .  ■ ,        I  ■  .  p   .  ■!  I     ..  I         

where  the  act  of  imprisonment  by  one  person  is  in  consequence  of 
information  from  another,  there  an  action  upon  the  case  is  the  pro- 
per remedy,  because  the  injury  is  sustained  in  consequence  of  the 
wrongful  act  of  that  other.*'     Per  Ashhurst,  J .  S.  C* 

(6)  Under  what  circumstances  an  action  will  lie  for  a  malicious 
.  and  vexatious  5titf,  see  notes  on  Co.  Litt.  l6l.  a.  (4)  IV.  and  Mar- 
tin v.  Lincoln,  M.  27  Car,  2.  C.  B.  Bull.  N.  P.  IIT. 

(7)  The  want  of  this  j^verment  is  cured  by  verdict.  Skinner  v. 
Gunton,  i  Saund.  3*2id.  because  it  will  be  presumed,  that  it  has 
iieen  proved  at  the  trial.  Per  EXenison^  3.  in  Punton  v.  Marshall, 
V.  a.  M.  88  G.  9.  MSS. 
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the  acquittal  both  took  place  **  in  the  court  of  our  lord  the 
kiug,  before  the  king  himself;"  and  upon  the  production  of 
the  record  in  eTidence,  it  appeared,  that  the  trial  was  before 
the  chief  justice,  at  nisi  prius,  and  that  the  acquittal  was  by 
the  judgment  of  the  court  in  bank,  the  variance  was  holden 
to  be•fatal^  But  where  the  allegation  was,  **  that  the  plain- 
tiff, by  a  jury  of  the  county  of  ,  was  duly  and  in 
a  lawful  manner  acquitted,  and  by  the  record  it  appeared, 
**  that  the  jury  found  the  plaintiff  not  guilty,  and  upon  that 
verdict  the  judgment  of  the  court  was,  that  the  plaintiff 
should  go  thereof  acquitted  ;*'  it  was  holden  sufficient,  by 
construing  the  words  reddendo  singula  singulis,  that  the 
plaintiff  was  dif/y  acquitted  by  the  jury :  that  is,  found  not 
guilty  of  the  facts,  and  in  a  lawful  manner  acquitted ;  that  is, , 
by  the  judgment  of  acquittal  pronounced  by  the  courts. 

If  it  appear  on  the  face  of  the  declaration,  that  the  court 
in' which  the  indictment  was  tried  had  authority  to  hear  and 
determine  upon  it»  it  is  sufficient ;  and  there  is  not  any  ne« 
cessity  for  copying  exactly  the  style  of  the  record;  but  if 
the  declaration  describe  a  court  of  incompetent  authority, 
it  is  bad.  This  distinction  mav  be  illustrated  by  the  follow- 
ing case:  the  declaration  stated  plaintiff  to  have  been  indicted 
at  the  general  quarter  sessionsr,  and  by  the  record  it  appeared 
that  he  had  been  indicted  at  the  general  sessions ;  the  word 
quarter  was  rejected  as  surplusage,  because  plaintiff  had  been 
indicted  for  an  offence  cognizaole  at  the  general  sessions ; 
but  if  the  offence  had  been  cognizable  only  at  the  quarter 
sessions,  the  declaration  would  have  been  bad. 

So  where  it  was  stated  in  the  declaration'  that  the  plain- 
tiff had  been  indicted  as  a  common  barretor  before  certain 
justices,  ad  felonias,  &c.nec  non  ad  pacem  conservandam  as- 
^igoai :  and  defendant  having  deifianded  oyer  of  the  indict- 
ment, itwas  certified  to  havel^en  taken  before  certain  justices 
ad  pacem  conservandam  assignat;  it  was  holden  that  the  ac- 
tion lay,  on  the  ground  that  the  justices  mentioned  in  the  in- 
dictment, were  not  justices  of 'another  nature  or  power  than 
those  which  were  mentioned  in  the  declaration;  both  were 
justices  of  the  peace,  and  such  as  had  power  to  receive  such 
manner  of  indictment.  It  was  admitted,  however,  if  the  de- 
claration had  mentioned  justices  of  assize,  and  the  certificate 
had  been  of  a  thing  taken  before  justices  of  goiil  delivery, 
the  variance  would  have  been  fatal»  for  they  are  distinct  in 
power. 

p  Woodfoid  ▼.  Aahley,  11  East,  608.      r  Baaby  ▼.  Watson,  2  Bl.  1050. 
Hunter  ▼.  Fktnch^  WilleSy  517.  s  Barnes  t.  Ck>nstantine»  YelT.  40. 

'  Aa2 
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Defence. 

The  usual  defence  to  thU  action  in,  that  the  defendant  bad 
reasonable  or  probable  grounds  of  suspicion  against  the 
plaintiff.  It  is  not  necessary,  that  these  grounds  should  be 
legal  grounds:  for  if  it  can  be  inferred,  from  the  circumstances 
of  the  case,  that  the  defendant  was  not  actuated  by  any 
improper  motives,  but  an  honest  desire  to  bring  a  supposed 
offender  to  justice,  it  will  be  a  sufficient  answer  to  this  ac- 
tion*; because  such  circumstances  tend  to  disprove  that 
which  is  of  the  essence  of  the  action,  viz.  the  malice  of  the 
defendant  in  preferring  the  charge.  Formerly,  it  was  usual 
for  the  defendant  to  plead  a  justifica'tiou  of  this  kind,  spe- 
cially ;  but  the  modern  practice  is,  to  give  it  in  evideuce 
under  the  general  issue. 

If  the  plaintiff  prove  malice",  yet  if  the  defendant  shew 
a  probable  cause,  he  shall  have  a  verdict,  and  the  judge,  not 
the  jury,  is  to  determine  whether  he  had  a  probable  cause; 
and,  therefore,  where  the  plaintiff  having  brought  an  action 
against  the  defendant  for  a  malicious  prosecution  for  per- 
jury, obtained  a  verdict ;  upon  a  motion  for  a  new  trial  the 
court  set  it  aside,  (it  appearmg  upon  the  report  of  the  judge 
that  there  was  a  probable  cause)  not  as  a  verdict  against 
evidence,  but  as  a  verdict  against  law. 

This  is  an  action  on  the  case,  and  consequently  if  jt  be 
not  brought  within  six  years  next  after  the  cause  of  action, 
the  statute  of  limitations*  may  be  pleaded  in  ban. 

Evidence. 

The  plaintiff  must  produce  an  examined  copy  of  the  re- 
cord of  the  indictment,  and  where  there  has  been  a  verdict 
of  not  guilty,  of  the  acquittal. 

Among  the  orders  and  directions  to  be  observed  by  jus- 
tices of  the  peace  at  the  sessions  in  the  Old  Bailey,  2(i  Ch.  2/ 
prefixed  to  Kelyng's  Report  of  Crown  Cases,  ed.  1708,  is 
the  following  order,  viz. 

•*  That  no  copies  of  any  indictment ^  for  felony  be  givea 
without  special  order,  upon  motion  made  in  open  court  at 
the  general  gaol  delivery  ;  for  that  the  late  frequency  of  ac- 
tions against  prosecutors,  which  cannot  be  without  copies 

t  Caxe  V.  Wimdl,  Cro.  Jac.  193.  x  21  Jac.  1,  c.  .16. 

u  Goldiny  V.  Crowle,  M.  26  G.  2.  B.  R.      ' 
Bull. N. P. 1 4. Say.  a,  1. B.C. 
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of  the  indictments  deterreth  people  from  prosecuting  for 
tlie  king  upon  just  occasions  (8)/' 

In  Evans  v,  Phillips,  Monmouth  Sum.  Ass.  1763.  MSS. 
AdamSy  Baron  (who  had  been  recorder  of  London  forseyeral 
years),  said,  that  in  all  cases  of  indictments  for  misdemeanor* 
the  party  is  entitled  to  a  copy  of  the  record  ;  but  in  cases 
of  indictment  for  felony^  he  should  look  upon  the  copy  as  a 
surreptitious  record,  and  not  pay  any  regard  to  it,  unless  the 
judge  had  been  applied  to,  and  had  ordered  a  copy. 

This  case,  however,  was  overruled  in  Lepfatt  v.ToIlervey, 
1 4  East,  302,  where  it  was  holden,  that  the  record  of  the 
indictment  for  felony  or  a  true  copy  must  be  received  in  evi- 
dence, although  it  does  not  appear,  that  the  officer  producing 
the  record,  or  giving  the  copy,  had  any  authority  from  the 
court,  or  any  fiat  from  the  attorney-general  for  that  purpose. 

Thedistin^ion  between  felony  andmisdemeanor  was  taken 
by  Lord  Mansfield,  C.  J.  in  Morrison  v.  Kelly,  B.  R.  Middx. 
Sittings  after  Trin.  T.  2  Geo.  3.  1  Bl.  R.  385.  That  Was  an 
action  for  a  malicious  prosecution,  in  indicting  plaintiff  for 
keeping  a  disorderly  house.  To  prove  the  fact,  the  clerk 
of  the  peace  for  the  Westminster  sessions  attended  with  the 
original  record  of  the  acquittal.  Norton  objected,  that  there 
ought  to  be  a  copy  of  the  record  granted  by  the  court  before 
which  the  acquittal  is  had,  in  order  to  ground  an  action  for 
a  malicious  prosecution.  But,  per  Lord  Mansfield,  although 
this  is  necessary  where  the  party  is  indicted  for  felony ^  yet 
the  practice  is  otherwise  in  cases  of  misdemeanor. 

There  is  a  short  note  in  Strange's  Reports,  from  which  it 
appears  to  have  been  tfie  opinion  of  Lee,  C.  J.  that  if  the 
copy  of  the  indictment  has  been  granted  by  order  of  court, 
it  is  sufficient,  although  it  was  not  granted  to  the  plaintifl*in 
the  action  for  malicious  prosecution,  or  at  his  instance. 

The  plaintiff  and'another  were  indicted  at  the  Old  Bailey 
sessions  for  forgery^,  and  acquitted,  and  a  copy  of  the  in* 
dictmeut  granted  to  the  other  only.  In  this  action,  which 
was  for  a  malicious  prosecution,  the  plaintiff  offered  the 

» 

y  Joidan  t.  Lewja,  Str.  1122.  14  East,  305.  n.  S.  C.  from  BIr.  Ford's  MS.    See 

also  Str.  H56. 


(8)  "  If  A.  be  indicted  for  felony  and  acquitted,  and  he  is  de- 
Birous  of  bringing  an  action,  the  judge  will  not  permit  him  to  have 
a  copy  of  the  record,  if  there  was  probable  cause  for  the  indictment, 
and  he  cannot  have  a  copy  without  leave.*'  Per  Holt,  C.  J. 
Ld.  Raym.  253. 
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copy  iij  evidence*  and  the  order  at  the  Old  Bailey  was  read 
by  way  of  objection.  But  the  chief  justice  (Lee)  said*  he 
would  not  refuse  to  let  the  plaintiff  read  it  (the  copy  of  the 
indictment;)  for  an  order,  was  not  necessary  to  make  it  evi- 
dence", nor  is  it. ever  produced  in  order  to  introduce  it;.  So 
the  copy  of  the  indictment  was  read,  and  a  verdict  obtained 
for  the  plaintiff,  which  the  court  refused  to  set  aside.  . 

An  averment,  that  the  suit  is  wholly  ended  and  deter- 
mined, is  evidenced  by  proof  of  the  rule  to  discontinue  upon 
payment  of  costs,  and  that  the  costa  were  taxed  and  paid\ 

This  action  cannot  be  maintained  without  proof  of  ma- 
lice, either  express  or  implied.  Malice  may  be  implied  from 
the  want  of  probable  cause,  but  that  must  oe  shewn  by  the 
plaintiff.  Proving  an  acquittal  for  want  of  prosecution^ 
18  not  primA  facie  evidence  of  malice  *  to  support  thia 
action. 

In  an  action  for  a  malicious  prosecution  against  the  de- 
fendant^ for  having  indicted  the  plaintiff  of  peijuiy,  the 
proof  on  the  part  of  the  plaintiff  (m  addition  to  the  formal 
proof  of  the  record  of  acquittal)  was,  that  after  the  indict- 
ment found  was  ready  for  trial,  the  prosecutor  (the  present 
defendant^  was  called,  and  did  not  appear;  on  which  the 
verdiciof  acquittal  passed.  Ld.  Ellenborough,  C.J. thought 
that  this  was  not  sufficient  to  support  the  action,  without 
evidence  of  express  malice,  or  at  least  of  circumstances 
evincing  such  entire  want  of  probable  cause,  whence  malice 
was  to  be  presumed,  and  therefore  he  nonsuited  the  plain* 
tiff.  The  court  of  B.  R.  afterwards  concurred  in  opinion 
with  the  C.  J.  N.  The  indictmenrassigned  the  perjury  on 
an  affidavit  made  by  the  plaintiff  swearing  to  words  uttered 
by  the  defendant 

It  must  appear  that  the  plaintiff  was  acquitted  upon  the 
prosecutions  before  the  action  was  brought ;  but  the  day  of 
the  acquittal  is  not  materiaU  Hence,  where  it  was  stated  in 
the  declaration,  under  a  scilicet,  that  the  acquittal  took 
place  on  the  morrow  of  the  Holy  Trinity,  (which  allega- 
tion was  not  accompanied  with  a  prout  patet  per  recordum) 
and  by  the  record  when  producea  in  evidence,  it  appeared 
that  it  took  place  on  Tuesday  next  after  Easter  Term ;  the 
latter  day  having  been  before  action  brought,  the  variance  was 
holden   to  be   immaterial,   on  the  ground   that   the  day 

1  Ugttt  T.  ToUenrey,  14  EMt,  90%.  b  PuroiUT.^^faciiainan,«EMt,361. 

S.  P.     Sec   also  Stockflieth   t.  Pe  c  PuroeU  t.  Mafnammi,  9  £ai^  1S7. 

Titttet,  4  Camp.  N.  P  C.  10.  in  wkich  Fbpe  ▼.  Foster,  4  T.  B.  590. 

a  Bristow  ▼.  Heywood,  1  Stafk.  N.  P.        was  oreiruled.    See  alao  Woodfonl 

C.  4a.  4  Camp.  N.  P.  C.  214.  S.  C.  t.  Ashlej,  3  Camp.  If  .P.  a  194, 
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mentioned  in  the  declaration  was  not  alleged  as  part  of  the 
description  of  the  record  of  acquittal  (9). 

In. an  action  on  the  case  for  a  malicious  prosecution', 
^here  there  was  not  any  person  present  at  the  time  when 
the  supposed  felony  was  committed,  except  defendant's 
wife;  Holt,  C.  J.  allowed  the  evidence  of  the  wife,  given  at 
the  trial  of  the  indictment,  as  good  evidence  to  prove  a  fe« 
lony  having  been  committed. 

In  an  action  on  the  case  for  maliciously  indicting  plaintiff 
and  others  for  a-  oonspiracy^,  the  counsel  for  the  plaintiff 
called  one  of  the  grand  jury,  before  whom  the  bill  of  indict* 
ment  had  been  preferred,  and  found  a  true  bill,  to  prove  that 
the  defendant  was  the  prosecutor  of  the  indictment.  Gar- 
row,  for  the  defendant,  ol^ected  to  his  being  examined,  ob* 
serving,  that  the  grand  Juryman  could  collect  this  circum- 
stance of  defendant's  having  been  the  prosecutor,  from  the 
testimony  only  which  had  been  produced  before  him  in  his 
character  of  grand  juryman,  and  which  by  his  oath  he  was 
bound  not  to  disclose; 'but  Kenyon,  C.  J.  thought  that  the 
question  of  *'  who  was  prosecutor  of  the  indictment?'*  wa$ 
a  question  of  fact,  the  disclosure  of  which  did  not  iufriiige 
upon  the  grand  juryman's  oath,  and  therefore  permitted iiim 
to  be  examined  as  to  that  point, ' 

Case  for  malicious  prosecution  of  an  indictment^  where- 
of  (as  was  alleged)  plaintiff  was  leg'timo  modo  acquietatus  ; 
Upon  the  trial  it  appeared,  that  he  was  acquittted  no  other- 
wise than  by  an  entry  of  a  nolle  prosequi  Per  cuf^  **  This 
evidence  does  not  support  the  declaration' ;  for  the  nolle  pro^ 
sequi  is  a  discharge  as  to  the  indictment,  but  it  is  not  an  ac« 
quittal  of  the  crime. 

d  Johiuoxi  V.  Browniosr,  6  Mod.  216.     ,  f  Goddard  v.  Smitti,  Salk.  21.  6  Mod. 
e  S)rkes)  gent  one,   Ac.  v.   Dunbar,        361.  B.  C. 

Middlesex   sittiDgs  aAer  M.  T.  40 
*  G.  3.  Kenyon,  C.  J.  MSfi. 


(9)  **  There  are  two  sorts  of  allegations ;  the  one  of  matter  of 
substaDce,  which  must  be  substantially  proved  ;  the  other  of  de^ 
scription,  which  must  be  literally  proved."  Per  Ld»  Ellenbf- 
rough,  C.  J.  S.  C.  '*  Where  the  day  laid  is  made  part  of  the  de- 
scription of  the  iostrumeot  referred  to,  which  instrument  is  neces* 
sary  to  be  proved,  the  day  laid  must  be  proved  as  part  of  that  in- 
strument. But  where  the  day  iaid  is  not  material  in  itself,  and  need 
not  have  been  proved  as  laid,  Supposing  the  proof  to  have  been  by 
parol,  if  the  fact  proved  will  support  the  declamtion,  I  see  no 
ground  for  any  distinction  between  making  sach  proof  by  matter  of 
record  y  by  paroU'^    Fer  Lawrence,  J.,  S*  C«  9  Easl,)^         * ' 


I 

I 
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CHAP.  XXVIII 


MANDAMUS- 

I.  Nature  of  the  Writ  of  Mandamus. — Mandamus 
to  restore  or  admit  Persons  to  corporate  Offices 
— Stat.  II  G.  1.  c.  4.  for  preventing  Inconve- 
niences  arising  for  Want  of  electing  Mayors, 
Sfc.  on  the  Charter-day. 
11.  In  what  other  Cases  the  Court  will  grant  a  Man- 
damus. 

III.  Where  not. 

IV.  Form  of  the  Writ. 
V.  Of  the  Return. 

VI.  Of  the  Remedy y  where  the  Party  to  whom  the 
Writ  of  Mandamus  is  directedy  does  not  make 
any  Return^  or  where,  lie  makes  an  insufficient , 
or  false  Return.  ^ 


I.  Nature  of  the  Writ  of  Mandamus.-^  Mandamus 
to  restore  or  admit  Persons  to  corporate  Offices 
^^tat.  11  G.l.c.A.  for  preve?Uing  InconvC" 
niences  arising  for  Want  of  electing  Mayors^ 
Sfc.  pn  the  Charter^day^ 

1  HE  writ  of  mandamus  is. a  prerogative  writ,  containio;  a 
command,  in  thekingV  name,  and  issuing  from  the  court  of 
King's  Bench,  directed  to  persons,  corporations,  or  inferior 
courts  of  kidicature  within  the  king's  dominions,  requiring 
t^m  to  do  a  certain  specific  act,  as  being  the  duty  of  their 
office^  character,  or  situation,  agreeably  to  right  and  justice. 
This  writ  affords  a  proper  remedy,  in  cases  where  the  party 
has  not  any  other  mevis  of,  couipelling  a  specific  perfpnn- 
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». 


.AiKNk  The  object  of  the  writ  is  not  to  supersede  legal  re- 
medies, but  only  to  supply  the  defect  of  them.  The  only 
.proper  ground  ot  the  wnt  is  a  defect  of  justice.  ItiSyhowevef, 
.H  prerogative  writ,  and  not  a  writ  of  right*,  and  it  is  the  ab- 
sence or  want  of  a  specific  legal  remedy,  which  gives  the 
.court  jurisdiction^  There  must  be  a  specific  legal  rtgbt% 
as  well  as  the  want  of  a  specific  legal  remedy^  in  order  to 
found  an  application  for  a  mandamus.  It  is  no  objection, 
however,  to  the  granting  a  mandamus  to  do  a  particular  act 
thai  an  indictment  will  also  lie'  for  the  omission  todotbatact 
The  power  to  issue  this  writ  belongs  exclusively  to  tbe 
court  of  King's  Bench,  and  is  considered  as  one  of  the 
flpwers^  of  that  court;  but  this  power  oueht  to  be  exer- 
.cised  with  great  caution,  as  a  writ  of  error  does  not  lie  on 
this  proceeding,  A  mandamus  lies  either  to  restore  a  per- 
son wrongfully  ousted,  or  to  admit  a  person  wrongfully 
refused. 

• 

A  mandamus  lies  to  restotie  a  person  who  has  been  re- 
moved from  his  office  without  cause;  as  a  mayor,  bailiff^ 
alderman^,  burgess^,  jurat^  common  council-man^,  recorder", 
town-clerk",  or  Serjeant".  Antiently,  in  these  cases,  the 
writ  was  termed  '*a  writ  of  restitution,**  and  appears  tp 
have  been  confined  exclusively  to  oflMbes  of  a  public  nature. 
The  title  **  mandamus,"  is  not  found  in  the  old  abridgments. 
By  an  extension  of  tbe  antient  writ  of  restitution,  a  remedy 
<bas  been  provided  for  persons  who  have  been  duly  elected 
to  offices,  although  they  never  had  possession.  Hence  a 
mandamus  lies  to  admits  as  well  as  to  restore,  a  person  to 
his  office,  as  a  mayor,  alderman^  town-clerk'*,  &c.  (1). 

» 

Per  Aihbant,  J.  in  R.  v.  Conunis*  g  Sbuttleworth  v.  Corporation  of  lia* 

•kmefBof£zd8e,2T.R.385.  coin,  2  Bulstr.  122.    Taylor^s  case, 

b  Per  Lord  Eilenborough,  C  J.  Bristol       Poph.  139.  S.  P. 

Dock  Company,  M.  62  O.  3 .  MS.  See  h  Clerk^s  ease,  Cio.  Jac.  506 .    See  also 

also  the  opinion  of  Buller,  J.  in  R.       5  Mod.  257. 

V.  M.  of  Stafford,  3  T.  R.  652.  i  Anon.  1  Ler.  148. 

.  c  Per  Lord  Ellenborougli,  C  J.  R.  r.  k  2  Rol.  Abr.  tit.  Restitntion,  pL  8. 

Archbishop  of  Cautertiiiiy,  8*  East,  1  lb.  pi.  6. 

219.  m  P&fich.  2  Car.  said  to  have  been  ad* 
d  R.  V.  the  Severn  and  Wye  Railway       judged.    See  Sty.  457. 

'    Company,  2  B.  k  A.  646.    See  also  n  2  RoL  Abr.'tit.  Restitution,  pi.  7. 

R.  V.  Commissioners  of  Dean  Inclo-  o  Com.  Dig.  Mandamus  (A) 

sure,  2  Maule  &  Selwyn,  80.  p  Awdley  t.  Joye,  Poph.  176. 
e  Poph.  176. 
if  2  Rol.  Abr.  tit  Restitution,  pi.  4.      . 


(1)  The  admission  under  tbemandamas  gives  ilo right,  but  only 
f  legal.  po«(Ksi»ion*  to  enable  the  party  to  assert  his  right,  if  he  has 
any.    Hence^  nonfuit  eUctms  has  been  liolden  not  to.be  a  good 
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.  By  the  ccmimon  law»  upon  t\ie  death  of  a  mayor,  or  other 
chief  magistrate  of  boroughs  or  corporations  within  Ibe 
year,  the  court  of  King*8  Bench  was  authorized  to  grant  a 
mandamus  immediately  to  fill  up  the  vacancy,  thus  ooca^ 
aioned  by  the  act  of  God  and  an  ordinary  contingency'';  but, 
tipoD  an  omission  to  elect  at  the  charter-day,  or  to  do  such 
IK:ta  as  wer^  by  the  charter  required  to  be  done  at  certain 
times,  in  order  to  complete  the  election,  or  upon  the  removal 
of  an  officer  unduly  chosen,  the  court  had  not  any  power  to 
compel  an  election,  or  the  performance  of  such  acts  as  were 
necessary  to  complete  an  election,  before  the  day  came  round 
again;  for,tocompel  the  corporation  to  proceed  to  an  election 
at  another  day,  would  not  be  enforcing  obedience  to  the 
king's  charter,  but  to  authorise  them  to  act  in  opposition 
to  it.  The  omission  to  elect  might  be  owing  to  the  con- 
Uiirance  of  the  person  who  ought  to  hold  the  court,  or  to 
preside  in  the  assembly  where  the  election  was  to  be  made; 
or  it  might  be  the  efiect  of  ipure  accident :  in  either  case, 
the  inconvenience  was  the  same ;  a  forfeiture  of  the  charter 
'might  be  incurred,  and  the  corporation  dissolved,  in  conse- 
quence of  such  omission'.  To  remedy  the  mischiefs  which 
might  thus  arise,  it  was  enacted,  by  stat.  1 1  Geo.  1.  c.  4. 
that  if  no  election  shpild  be  made  of  the  mayor,  bailiff,  or 
other  chief  officer  of  any  city,  borough,  or  town  corporate 
jn  Etigtand,  Wales,  and  Berwick-upon-Tweedi  upon  the 
day,  or  within  the  time  appointed  by  the  charter  or  usage, 
or  if  such  election  having  been  made,  should  afterwards  be^ 

q  See  8  Mod.  129.  report  of  the  Attorney  and  SoUdtor 

r  See  the  case  of  the  coiporation  of  Generallu  1 724,  in  the  Tiverton  case, 

Baubuiy,  10  Mod.  346.  cited  (torn  2  Doug.  Controverted  Elections,  p.  83. 

a  MS.  note  by  Lord  Haidwicke,  C.  J.  £dn.  1775.  N.  The  cases  of  Baabury 

in  R.  T.  Pasmore,  3  T.  R.  221.  R  ir.  &  Tiverton  gave  rise  to  the  stat.  11 

Tiegony,  8  Mod.  127.    See  also  the  Geo..  1.  c.  4. 


return  to  a  mandamus,  to  swear  in  a  church«wardeu :  (R.  v.  White, 
M.  11  Geo.  1.  oiled  by  Strange,  Arg.  Str.  894,  5.)  because  it  is 
,  directed  only  to  a  ministerial  officer,  who  is  to  do  his  doty,  and  no 
incoQvenience  caif  follow  ;  for  if  the  party  has  a  right,  he  ought  to 
be  admitted;  if  he  has  not,  the. admission  will  do  him  no  good. 
Wherever  the  officer  is  but  ministerial,  he  is  to  execute  his  part,  let 
the  consequence  be  what  it  will.  R.  v.  Simpson,  M.  1 1  Geo.  ib. 
That  was  a  mandamus  to  the  Archdeacon  6f  Colchester,  to  swear 
Rodney  Fane  into  the  office  of  churchwarden.  The  archdeacon  re* 
turned,  that  before  the  coming  of  the  writ,  he  received  an  inhibition . 
from  the  bishop;  but  the  court  held  that  was  no  excuse,  and  that 
•  ministerial  officer  is  to  do  his  duty,  whetber  the  tct  would  be  of 
any  ? didity  or  not 


^    J 
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come  voidy  whether  such  omnisiony  or  avoidaoce  should 
happen  through  ibe  default  of  the  officer^  kc*,  or  by  any 
accident»  or  other  means,  the  corporation  should  not  fale 
thereby  dissolved,  but  might  meet  at  the  town*hall»  or 
.other  usual  place  of  meeting,  on  the  day  after,  between  th^ 
hours  of  ten  in  the  morning  and  two  m  the  afternoon  (9), 
and  proceed  to  an  election ;  and  in  case  the  mayor,  or 
other  person  who  ought  to  bold  the  couct,  or  preside  at 
the  assembly,  shall  be  absent,  the  nearest  in  place  or  office^ 
having  a  right  to  vote,  shall  hold  the  court  and  preside^ 
And  in  case*  no  election  shall  be  made  upon  the  day^  or 
within  the  time  appointed  by  the  charter  or  usage,  or  in 
pursuance  of  the  foregoing  directions,  the  court  of  King^s 
Bench  may  award  a  mandamus,  requiring  the  members  or 
persons  having  a  right  to  vote,  or  to  do  acts  necessary  to  be 
done,  in  order  to  an  election,  to  assemble  themselves  at  a 
time  prefixed  in  the  writ,  and  to  proceed  to  election,  and  to 
do  the  requisite  acts,  or  to  signify  to  the  court  good^cau^  to 
the  contrary.  In  cases^  where  the  mayor,  &c.  is  to  be  nomi* 
nated,  elected,  or  sworn,  at  a  court-leet,  or  other  court,  and 
by  contrivance  of  the  lord,  steward,  or  other  officer,  or  by 
accident,  in  not  holding  such  court,  no  due  nomination,  &c» 
is  made,  the  court  of  King's  Bench  may  award  a  mandamus; 
requiring  the  lord,  &c«  to  bold  such  court,  and  to  do  suoh 
acts  as  are  necessary  for'such  nomination,  &c« 

Mayors",  &c.  elected  in  pursuance  of  this  act,  are  to  take 
the  oaths  required  upon  aomission,  before  the  officer  presid- 
ing at  such  election,  who  is  authorized  to  administer  them. 
But  the  election  will  not  be  valid^  unless  as  great  a  number 
of  persons  are  present  at,  and  concur  in,  the  election,  as 
would  have. been  necessary  in  case  the  same  had  been  made 
upon  the  charter-day,  &c. 

Mayorsr,  &c.  voluntarily  absenting  themselves  from,  or 
knowingly  and  designedly  preventing  the  election  of  any 
other  mayor,  &c.  upon  the  charter-day,  &c.,  shall,  upon  con« 
viction,  suffer  six  months'  imprisonment,  and  be  for  ever  dis- 

I  8. 2.  z  8. 6. 

t  8. 3.  7  8. 6. 

u  8. 4. 


(2)  "  I  think  the  time  is  not  essential ;  but  only  directory.    It 
was  appointed  to  prevent  surprise ;  and  if  the  dection  be  /airfm 
carried  on,  though  at  a  different  hour,  yet«uch  election  is  good. 
Per  Lord  Hardwicke,  Ch.  Ju.  in  R.  v.  Pole,  B.  R.  Trin.  7  and  8 
G.  S.  MS. 
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abled  from  taking  any  office.  Lastly,  the  persons*  to  whom 
the  mandamus  is  directed,  are  to  maketbeir  return  to  the 
first  writ. 

Such  are  the  enactments  and  provisions  of  the  stat.  1 1  Geo. 
1.  c.  4.,  which,  as  it  is  a  remedial  law,  is  to  be  expounded  in 
the  most  liberal  sense  that  tbe  words  are  capable  of  (3). 
Hence  the  court  will  grant  a  mandamus  under  this  statute, 
to  compel  the  members  of  a  corporation  to  proceed  to  the 
election  of  a  mayor,  although  more  than  one  year,  €.g.  three 
or  four  years,  have  elapsed,  since  a  regular  election*. 

The  statute  is  not  confined  to  annual  officers.  Hence, 
where  by  the  charter  it  was  directed,  that  upon  the  death, 
removal,  or  amotion  of  a  burgess,  it  should  be  lawful  for  tbe 
mayor  and  burgesses,  within  eight  days  next  following  the 
dealh^  &c.  to  meet  and  nominate  an  inhabitant  of  the  bo- 
rough to  be  a  burgess  during  life — the  eight  days  after  a  va- 
cancy having  elapsed,  without  filling  up  the  same,  it  was 
bolden^that  although  the  burgesses  were  appointed  for  life, 
yet  the  statute  authorized  the  court  to  grant  a  mandamus. 

In  like  manner  it  has  been  holden,  that  the  words  in  the 
first  section  of  the  statute,  *'  no  election"  are  to  be  construed 
**  no  legal  election;"  and  consequently  although  there  has 
been  an  election,  de  facto,  tbe  court  has  a  discretionary  pow- 
er, upon  considering  all  tbe  circumstances  of  the  election, 
to  award  or  not  to  award  a  mandamus,  as  the  justice  of  the 
case  may  requires  If  the  legality  of  the  election  defacto^ 
be  doubtful,  and  fit  to  be  tried  by  information  in  nature  of 
fjUQ  watranio^  the  court  will  not  award  a  mandamus';  but  if 
It  appear  clearly  that  the  election  was  illegal,  or  a  merely 
colourable  and  void  election,  the  court  will  grant  a  roanda- 

s  S*  9.  b  R.  T.  Mayar  and  Buigcsscs  of  TbeC 

a  R.  T.  BnigfSBCS  of  the  Borough  of  Or-  ford,  8  East,  270. 

tod,M.9Q.2.  M&Bull.N.P.  201.  c  R.v.NewBbam^Saj.R.  211.  Borough 

34  MS.  Serjoint  UiU,.  p.  263.  S.C.  ofCamarthen. 

tiiere  aaid  by  the  court,  that  the  Cor-  d  R.  v.  Bankes,  H.  4  G.  3.   3  Burr. 

pOTdtionof  Macclesfield,  Tr.  11  G.  1.  1452.  Borough  of  Corfe  Castle.    R. 

•vatanauthoiityinpoiDt.  v.  Mayor  of  Cekhester,   28  G.  3. 

2T.  R.259. 


(3)  This  being  a  remedial  law  to  prevent  the  inconrenienres 
that  may  arise,  by  any  accident,  from  non-elections,  if  the  parlia- 
ment uses  tuoh  words  in  an  act  that  will  take  in  other  cases  within 
the  same  mischief,  the  court  ought  to  construe  such  kind  of  acts  as> 
liberally  as  possiWe.**  Per  Lord  Hardwick^  C.  J.,  in  R.  v.  Pole,, 
ub.  sup. 
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tnu8*;  for  in  such  case  it  would  be  nugatory  t^  try  the  legaN 
ity  oftbe  election  in  an  information  in  the  nature  of  quo  war- 
ranto. And  the  court  will  grant  a' mandamus,  not  only  for 
the  head  officer,  but  also  for  otiiers  who  are  necessary  con- 
stituent parts  of  the  corporation^ 

In  the  following  cuse^  the  construction  of  the  foreftoing 
statute  underwent  considerable  discussion.  Quo  warranto  to 
try  defendant's  right  to  be  mayor  of  Grampound  in  Corn- 
wall. Grampound  is  a  borough  by  prescription;  and  accord- 
ing  to  the  custom  of  the  place,  the  mayor  is  to  be  elected  on 
a  particular  day,  and  to  be  sworn  into  his  office  by  the  stew- 
ard, at  the  next  court  leet.  The  mayor  neglecting  to  hold 
an  assembly  for  the  choice  of  a  new  mayor,  one  Pierce,  a  ca- 
pital burgess,  and  the  next  presiding  otHcer,  together  with 
the  deFendant  Nance,  held  an  assembly  the  day  following  for 
that  purpose.  And  two  capital  burgesses  being,  according 
to  the  custom  of  the  place,  to  be  named  by  the  capital  bur- 
gesses, out  of  which  the  commonalty  are  to  choose  oneto  be 
mayor  for  theyear  ensuing,  Nance  and  Pierce  put  each  other 
in  nomination;  and  Nance  being  elected  by  the  commonalty^ 
Pierce  in  a  few  days  afterwards  swore  him  in.  Upon  this 
record  there  were  several  issues  in  fact  joined,  which  Were 
tried  at  the  assizes  in  Cornwall,  and  found  for  the  defendant* 
And  to  the  point  of  swearing  before' Pierce,  there  was  a  de- 
murrer; andon  thedemurrer  the  single  question  was,  whether 
upon  the  stat.  11  G.  1.  c.  4.  the  right  of  swearing  the  new 
mayor  devolved  upon  the  presiding  o(ficer,  as  well  as  hold- 
ing* the  assenibly  for  his  election  ;  because,  though  the  old 
mayor  had  been  guilty  of  a  default  at  the  customary  day, 
yet  the  lord  of  the  ieet  bad  not,  and  might,  for  aught  appears, 
have  sworn  in  the  new  mayor  at  the  proper  time.  After  the 
case  had  been  argued  several  times,  Lee,  C.  J.  delivered  the 
resolution  of  the  court  thus;  ''We  are  all  of  opinion  .that 
the  defendant  was  well  sworn.  In  this  statute  are  several 
clauses  making  provision  for  particular  cases.  The  first 
gives  a  remedy  where  a  mayor  or  other  chief  officer  shall  not 
be  chosen  on  the  charter,  or  customary  day,  and  there  the 
next  presMing  officer  is  enabled  to  bold  a  court  the  day 
following,  and  to  do  all  such  acts  for  completing  the  election 
as  the  mayor  or  other  chief  officer  ought  to  have  done  on 

■ 

«  R.  V.  Mayor  of  Boasiney,  alias  Tinta*  ham.  Borough  of  Cannartfaeo,  E  SS 

gei,  H.  S  G  2.  MS.  S.  C.  shortly  re-  G.  2.  Say  211.    R.t.  lilayorofCamF 

ported,  Str.  1003.     BuU.  N.  P.  201 .  bridge,  H.  7  G.  3.  4  Burr'.  2008. 

cited  in  R.  ▼.  Bankes,  3  Barr.  1454.  f  Corporation  ofScarborougfa,  Str.  1180. 

Caae  of  Aberystwitb,   Trin.  14  G.  8.  g  R.  v.  Nance,  B.  R.   Trin.  14  and  16 

Str.  1157«CorporaUun  of  Scarborough,  G.  2.  MS.  cited  by  Aston,  J.  in  R.  y. 

Hil.l6G.2.Str.  1180.    R.  T.News-  C.M&lden,4  Burr.2132. 
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4:he  proper  d^.  The  next  empowers  this  eourt  to  grant  a 
nmndamos  where  no  election  is  had  on  the  second  day.  The 
third  provides  for  nominations,  elections,  and  swearing,  to 
be  had  in  courts  leet.  This  comprehends  two  cases  ;  one, 
where  the  nomination,  or  election,  is  to  be  out  of  Ute  leet, 
and  is  properly  done  on  the  charter  or  customary  day,  but 
the  swearing  is  to  be  at  the  leet ;  the  other,  where  the.nomi- 
nation  is  to  be  in  the  leet,  and  then  the  whole  is  to  be  per- 
fected in  the  same  manner  as  if  done  the  day  next  following 
the  charter  or  customary  day.  Here  is  no  provision  about 
swearing  in  the  leet,  where  the  nomination  and  election  are 
to  be  out  of  it,  and  are  made  by  a  devolution  to  the  next 
officer,  after  the  regular  day.  The  fourth  is  a  general  clause 
relating  to  the  swearing,  and  gives  the  person  entitled  to 
hold  the  assembly  under  the  act,  the  power  to  swear  in  the 
party  elected*  And  by  this  clause  we  think  Pierce  was  well 
authorized  to  swear  the  defendant,  there  being  nothing  in  the 
statute  to  preserve  the  right  of  the  leet,  where  the  mayor  is 
to  be  elected  out  of  it,  and  is  elected  after  the  charter  or  cus- 
tomary time.  It  has  been  objected,  that  the  mayor^on  the 
proper  day,  could  not  have  sworn  in  his  successor,  and  that 
the  presiding  officer  is  only  entrusted  with  the  power  of  the 
mayor.  But  we'  think  more  is  delegated  to  him,  and  that  he 
,  has  an  absolute  authority  to  complete  the  election.  It  was 
likewise  objected  that  the  lord  of.  the  leet  ought  not  to  be 
deprived  of  this  franchise  without  some  fault  in  him.  To 
which  it  may  be  answered,  that  if  an  election  was  not  made 
on  the  regular  day,  it  was  doubtful  before  the  statute,  whe- 
ther it  could  be  madeafterwards ;  and  as  this  arose  often  from 
the  neglect  of  lords,  the  parliament  had  little  regard  to  this 
franchise,  and  therefore  gave  a  new  method  of  electing  and 
swearing  officers,  by  which  corporations  might  speedily  be 
furnished  with  reguuir  magistrates.  Lastly,  it  was  objected, 
that  the  swearing  was  some  days  after  the  election.  But 
this  is  not  material,  as  he  was  sworn*  before  he  entered  on 
the  execution  of  his  office ;  and  therefore,  on  this  point, 
judgment  was  given  for  the  defendant." 

The  last  objection  was  again  agitatedinalatecaseof  tlie 
King  V.  Courtney^,  where  the  swearing  in  of  a  burgess  was 
more  than  two  years  after  his  election ;  but  the  court  held, 
that  where  the  person  elected  has  a  present  capacity  of 
being  sworn  in  at  the  time  of  bis  election,  his  title  cannot  be 
impeached  on  the  ground  of  a.  mere  omission  to  complete 
the  election  by  an  immediate  swearing  in ;  thereby  distin- 

h9EMt,346. 
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guishing  this  case  from  the  case  of  R.  v.  Carter',  (which 
had  been  relied  on  in  the  argument)  where  the  court  beld^ 
upon  the  wqrds  of  the  charter  incorporating  the  borough  of 
Portsmouth,  that  the  defendant,  who  had  been  elected  a 
burgess,  when  an  infant  under  six  years  of  age,  and  sworn  in 
after  be  had  attained  his  age  of  21,  was  not  duly  elected  (4). 
It  was  observed,  however,  by  Lord  Ellenborough  in  R.  v. 
jCourtenay,  that  the  neglect  to  be  sworn  in  for  a  great  length 
of  time,  as  above  SO  years  after  election,  might  (as  in  the 
case  of  th^  King  v.  Jordan^,)  be  deemed  a  waver  or  refusal  to 
accept  the  election  by  the  party  elected,  but  did  not  vitiate 
the  election  itself;  for  otherwise  the  question  of  waver 
could  not  have  arisen  in  that  case. 

Where  a  person  has  been  elected  mayor  of  a  corporation, 
who  is  disqualified  on  account  of  not  having  taken  the  sa- 
crament within  one  year  next  before  the  election,  the  court, 
upon  receiving  competent  information  of  this  fact,  will  grant 
a  mandamus  to  the  electors  to  proceed  to,a  new  election, 
under  the  preceding  statste,  as  if  no  election  had  been 
made'.  . 

An  election  completed  after  the  departure  of  the  presiding 
officer,  who  forms  an  integral  part  in  the  elective  assembly^ 
is  void*. 

An  assembly  was  regularly  convened  for  the  purpose  of 
nominating  and  electing  a  new  mayor,  over  which  the  then 
mayor  presided.  He  declared  that  the  persons,  with  whom 
the  nomination  rested,  were  equally  divided,  and  conse* 
quently  that  no  electioi^  could  be  made;  and  thereupon  he 
directed  proclamation  to  be  made  for  dissolving  theassem-^ 
biy.  No  objection  was  made  to  this,  nor  did  any  persons 
give  notice,  that  they  meant  to  proceed  to  make  an  electioiv 
But  when  the  mayor  was  gone  away,  and  a  number  of  the 
burgesses  also  departed,  considering  the  assembly  as  dis- 
solved»  the  rest  proceeded  to  make  an  election.  It  was  bol- 
den%  that  this  election  could  not  be  supported  ;  for  assum- 

1  Cottrp.  220.  m  R.  T.  BuUer,  8  East,  380. 

k  C.T.IL855.  n  iUv.Gaboriaii,  11  EMt,77. 

1  R.Y.Corp.ofBedfoid,l£aat»79. 


(4)  The  question  whether  an  infknt  was  capable  of  exerciiii^ 
the  office  of  burgess,  was  discussed  in  R.  v.  White,  B.  R.  s£ 
7  G.  2.  MS.  where  the  conrt  granted  an  informrtton  on  this  ground 
only ;  observiDg,  that  tfs  an  infiint  coold  only  bind  himself  for  ne- 
eessaiies,  it  would  be  very  stratige  if  he  could  be  entrusted  with  any 
public  office. 
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ing  itto  be  clear  (though  the  point  had  never  been  judi« 
daily  decided)  that  an  election begunby  one  presiding  oRicer, 
could  be  completed  under  another,  yet  this  was  not  a  conti- 
nuation of  the  biiainess  begun  before  the  mayor,  but  an 
attempt  to  continue  that  which  bad  been  concluded.  Con* 
sidering,  also,  the  case  upon  the  statute,  and  that  if  the 
mayor  absent  himself,  the  next  in  place  and  order  present 
may  preside;  yet  here  the  mavor  did  not  absent  himself, 
but  did  preside,  and  as  presiding  officer,  determined  upon 
the  validity  of  the  votes,  that  they  wereeoual,  and  that  no 
election  could  be  bad,  and  then  dissolved  the  assembly ;  and 
all  this  without  any  objection  made  at  the  time ;  and  in 
consequence  of  such  dissolution  of  the  assembly,  unobjected 
to  as  it  appeared,  many  of  the  freemen  went  away,  and  then 
the  rest  ot  them  made  the  election  in  question:  this  was  not 
an  election  within  the  aid  of  the  statute,  which  never  meant 
to  protect  elections  made  by  surprise  and  fraud. 


II.  /n  w/ial  oiher  Cases  the  Court  will  grani  a  Alan* 

damus. 

Having  enumerated  the  most  important  cases  relating  to 
corporations  in  which  the  court  will  interpose  by  granting 
a  noandamus,  I  shall  proceed  l)Tiefly  to  state  some  other  case^i 
in  which  this  remedy  may  be  obtained. 

The  circumstance  of  the  office  being  subject  to  the  Eccle- 
siastical Court,  affords  no  objection.  Hence,  writs  of  man- 
damus have  been  granted  to  admit  prebendaries^  an  appari- 
tor general^  parish  clerks^,  and  8extons^  So  to  ^dmh  bcsl^ 
vengers*,  &c.;  to  restore  a  .schoolmaster  of  a  grammar- 
school  founded  bv  the  crown' ;  so  to  restore  a  member  of  aji 
university,  who  iiad  been  improperly  suspended  from  \i\% 
degrees^.    In  like  manner  a  mandamus  will  lie  to  compel  a 


o  R.  ▼.DesB  of  Norwich,  Str.  159.  and  Roeived  two-pence  ftom  erery 

p  FoUut*t  case^  cited  per  Cur.  in  R,  hoo«e  ymAj  at  waget.    Butin  the 

▼.  Ward,  Str.  8d7.  same  term  it  waa  granted  for  another 

q  R.  ▼.  Aihton,  Say,  R.  159.    R.  t.  lexton  without  auchotitifieale. 

WaiTen,Cowp.371.  t  Said  per  Cur.  in  Ile*t  caK,  1  Ventr. 

r  R.    T.    Churchwaideni    of    King*s  143.  to  hare  been  Ranted,    See  also 

dere^  S  Lby.  18. 1  Ventr.  143.  S.  C  N.  2  T.  R.  ISI. 

It  appealed  bj  the  ceitiflcate  of  the  t  Rt^  BailiftorHoipetfa,8tr.5S. 

ininiaterandseTcsalparishionen,that  u  R.  v.  U.    of  C^nUNidflC^  T.  19  G.  9> 

the  Mzton  was  an  officer  for  life.  Dr.  £win*s  case. 
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dean  and  chapter  to  fill  up  a  vacancy  among  canons  resi- 
dentiary'; sp  to  the  Ecclesiastical  Courts,  to  swear  church- 
wardens elected  by  the  parish ;  so  to  grant  the  probate  of  a 
will  to  an  executor*.  So  a  mandamus  lies  to  the  judge  of 
the  Prerogative  Court  of  Canterbury  to  grant  administra- 
tion to  the  husband,  of  the  wife's  estate,  when  the  husband 
has  done  nothing  to  depart  from  his  rights  In  the  case  of 
R.  V.  Windham^  the  court  granted  a  noiandamus  to  compel 
the  warden  of  Wadham  College  to  affix  the  common  seat  of 
the  college  to  an  answer  of  the  fellows,  &c.  in  Chancery,  al- 
though the  warden  disapproved  of  the  answer  of  the  fellows^ 
and  bad  put  in  a  separate  answer. 

A  mandamus  will  lie  to  J.  P.  to  nominate  overseers  of  the 
poor,  although  the  tirme  mentioned  in  the  stat.  43  Eliz.  has 
expired :  because  the  statutes  for  the-relief  of  the  poor  are 
to  be  construed  liberally^.  So  to  appoint  a  surveyor  of  the 
highways,  where  the  J.  P.  had  not  appointed  at  the  time 
mentioned  in  the  stat  13  Geo.  3.  c.  78.  s.  1'.  So  to  sign  and 
allow  a  poor's  rate;  and  in  this  case  they  will  grant  the 
mandamus  in  the  Brst  instance,  alid  not  a  rule  to  shew 
xause;  for  otherwise  the  poor  might  starve*. 

Although  it  was  formerly  doubted  whether  a  mandamus 
would  lie  to  a  lord  of  a  manor  to  admit  a  copyholder,  yet 
in  R.  V.  Rennett^  where  application  was  made  for  a  manda« 
mus  to  the  steward  of  a  manor,  to  admit  a  person  who 
claimed  as  heir  at  law  to  a  customary  estate  within  the  ma- 
nor, the  court  said,  they  had  no  doubt  but  that  a  mandamus 
ought  to  be  granted,  to  compel  a  lord  of  a  manor  to  admit  a 
copyholder,  if  a  proper  case  were  laid  before  them ;  but  as 
the  party  making  this  application  claimed  by  descent,  it 
would  not  answer  any  purpose  to  grant  the  mandamus,  since 
lie  had  as  complete  a  title  without  admittance  as  with  it, 
against  all  the  world  but  the  lord»  See  also  R.  v.  Lord  of 
the  Manor  of  Hendon<,  where  a  mandamus  was  granted  to 
the  lord.  Who  bad  refused  to  admit  the  surrenderee  of  a 
copyhold  estate  on  account  of  a  disagreement  respecting  the 
fine  to  be  paid ;  the  court  observing  that  they  would  not  give 
an  opinion  respecting  the  lord's  fine  on  an  application  by  a 
tenant  for  a  mandamus  to  be  admitted,  because  the  lord. bad 
not  any  right  to  the  fine  until  admittance.     See  also  R.  v. 

• 

z  Bishop  of  Chichester  v.  Harward,  c  R.  y.  Sparrow,  Str.  1 123. 

1  T.  a.  652.  d  R.  T.  Justices  of  Denbighshire,  4  East 
y  Anon.  IVentr.  115.  13«. 

z  I  Ventr.  335.  e  R.  v.  FisbR,  Say.  R.  ISO. 

aR.T.Betteswortfa»8tr.S01. 1118.  f  9T.R.  197.  •     — 

b  Cowp.377.  C  « T.  R  4S4.  •^• 
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Coggan\  where  a  mandamus  waa  granted  to  the  lord  and 
iteward  of  a  manor  to  admit  a  person  to  a  copyhold  tene* 
ment,  who  had  a  primd  faei4  legal  title,  in  oraer  to  enable 
him  to  try  his  right,  though  a  court  of  equity  bad  beftnre  re- 
fused to  compel  the  lord  to  admit  him  for  want  of  his  ahew- 
ing  an  equitable  right  to  the  property ;  Lord  £iietiborongb» 
C.  J.  observing,  that  he  was  aware  that  the  power  of  the  CkMirt 
of  King's  Bench  to  grant  a  mandamus  to  admit  to  acopybold, 
had  been  questioned  on  the  other  side  of  the  hall,  yet  the 
court  having  for  many  years  past  been  in  the  constant  habit 
^granting  such  writs,  upon  a  sufficient  prtmd  facie  title 
made  out  on  the  part  of  the  person  applying,  be  could  not 
doubt  their  power  in  this  respect.  N.  There  being  a  claim 
'Of  a  previous  fine  due  to  the  lord  in  respect  of  the  ancestor 
for  whom  the  party  claimed,  the  rule  for  a  mandamus  was 

Ented,  upon  the  party's  undertaking  to  pay  such  fine  or 
»s  as  should  be  due  to  the  lord.  The  court  will  notgrant 
a  mandamus  to  admit  cestui  que  trust,  although  be  has  a 
clear  equity,  the  legal  estate  appearing  on  the  Court  RoUa 
to  be  in  the  trustees. 

It  makes  no  difference  by  what  mode  the  party  becomes 
entitled  to  the  franchise,  whether  by  charter,  prescription, 
or  tenure  ;  therefore,  where  by  the  custom  of  the  borough 
of  Midhurst,  the  jury  at  a  court  baron  is  to  present  the 
alienation  of  every  burgage  tenement,  and  upon  such  pre- 
aentment  the  steward  is  to  admit' the  tenant,  who  then  be- 
comes entitled  to  the  franchises  of  the  borough,  the  jury,  at 
a  court  baron  in  1749,  having  refused  to  present  several  con- 
veyances of  burgage  tenements,  the  court  granted'  a  manda- 
mus to  the  lord  to  hold  a  court,  and  to  the  burgesses  to 
attend  at  such  court,  and  to  present  the  conveyances.  And 
though  one  mandamus  will  not  lie  to  restore  several  perw 
sons,  yet  the  court  held  it  would  lie  in  this  case  to  the  jury 
to  do  an  act  to  perfect  the  rights  of  several.  So  where,  by 
the  custom,  the  court  leet  was  to  present  to  the  steward  the 
^  person  whom  the  commonaltv  of  the  borough  had  chosen  to 
oe  mayor,  the  c6urt  granted^  a  mandamus  to  the  steward 
to  hoM  a  court  leet,  and  to  the  tn^burgess^  to  attend  at  such 
oourt,  and  to  present  J.  D.  who  hadl^en  chosen  by  the  com- 
monalty. And  it  is  the  same  where  no  particular  person  is 
interested ;  as  where  by  charter  or  prescription  the  corpo- 
rate body  ought  to  consist  of  a  definite  numbeH,  and  they 


b  dE«it,431. 

i  K. T. Sfidlniat,  1  WiU.S83.  1  Bl. 
R. SO.  Bal.  N.  P.aOO.S.C*  by  th« 
BUM  ofR.  ▼.  M.  Mounti^e. 


k  Boiougli  of  Cfaristduuch,  1%  O.  2. 

Bull.  N.P.  200.  8.C.  cited  in  IBU 

R.e2. 
1  Cue  of  the   toim  of  NofttingfaaBt, 

23  G.  2.  Bui.  N.P. 201. 
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iiegTect  to  fill  up  the  vacancies  as  they  happen,  the  court 
wUt  grant  a  mandamus. 


IIL  Wher^not. 

Iv  is  a  general  rule  that  a  mandamus  does  not  lie  unless 
the  party  making  the  application  has  not  any  other  specific 
legal  remedy"*.  On  this 'ground  the  court  refused  to  grant 
a  mandamus  to  a  bishop,  to  license  a  curate  of  a  curacy^ 
which  had  beeo  twice  augmented  by  Queen  Anne's  bounty, 
where  the  right  of  appointing  was  claimed  by  two  several 
parties,  and  there  had  been  cross  nominations ;  because  the 
party  had  another  specific  remedy  by  guars  impedit\  So  a 
mandamus  does  not  lie  to  the  governor  and  company  of  the 
Bank  of  England  to  transfer  stock,  because  the  party  has  his 
remedy  by  assumpsits 

Although  the  court  will  grant  a  mandamus  in  order  to  eiv- 
larce  the  making  a  poor's  rate,  they  will  not  grant  it  with  a 
direction,  that  certain  persons  ahall  be  inserted  in  the  rate; 
although  an  affidsivit  be  made  of  the  sufficiency  of  such  per- 
sons, and  that  the  omission  bad  for  its  object,  the  prevent- 
ing their  having  votes'for  members  of  parliament'.  The 
power  of  licensing  public  houses  being  absolutely  in  the  dis- 
cretion of  the  justices  of  the  peace,  the  court  will  not  award 
a  mandamus  for  the  licensing  a  public  housed 

A.  mandamus  will  not  lie  to  compel  admission  to  the  de- 
gree of  barrister*  (5).  Nor  for  a  fellow  of  a  college,  wbea 
tb^e  is  a  visitor  (6).    Nor  to  the  judge  oi  the  ecclesiastical 

m  Per  Bulkr,  J.  ia  R.  v.np.  of  Cbefter,^  o  I^.  v-  Bank  of  En^laad,  Jkn^;;.  623. 

1  T.  R.  404.  in  B.  v.  H.  of  StaiFord,    p  R.  t.  Weobly,  Str.  1259. 

ST.R.  652.    R.  V'tKe  Bristol  Dock    q  GilM*to case, Str.  881. per  Ryder,  C.  J.' 

Caaxfmyt  M.fi2G.3.S.  F.  See  abo       B.  ▼.  Nottingbun,  Say.  R.  217. 

Doug.S26.  r  R  .y.  Qmy's  lion,  Dou^.  353. 

n  R.  ▼.  ^*  of  CbMer,  1  T.  R.  396. 


— — — —    »        !■  j>iMw     m     ■  I— i^iyii*^— «— »  1       I  '     .' " HI     I 

(5)  Theonly  mode  of  relief  it  by  appeal  to  the  twelre  judges* 
(fi)  MHierevcr  there  appean  to  be  a  geseial  visitor,  thecommoii 
4cNreQttrts  will  not  interpose  ;  yet  as  this  is  in  the  nature  of  a  ple^ 
to  the  jurisdictiony  it  must  appear  on  the  retura.  The  court  will 
not  supersede  the  writ  of  mandamus  on  an  affidavit  of  the  fact :  it 
must  appear  by  matter  of  record,  which  the  party  mtij  contest. 
R.  V.  Dr.  Whaley,  master  of  Peterhouse  College,  Cambridge,  £. 
13  Geo.  2.  34rMS.  Slcrj«  Hill,  p.  325. 
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court  to  giUDt  a  probate  of  a  will,  lite  pendentet.  Nor  to  tbe 
inaBter  and  wardens  of  the  company  of  gun-makers,  to  cause 
them  to  give  a  proof-mark  to  a  freeman  of  their  company. 
Because  they  are  no  legal  e8tabli8hmenl^  Nor  to  tbe  mayor 
and  aldermen  of  London  to  admit  a  person  tp  the  office  of 
auditor  of  the  chamberlain's  and  bridge^maater's  accounts, 
who  bad  served  it  three  years  successively,  because  contrary 
to  tbe  custom  of  the  city".  Nor  to  the  college  of  physicians, 
commanding  them  to  examine  a  doctor  of  physic,  who  has 
been  licensed  in  order  to  his  being  admitted  a  fellow  of  tbe 
college'.  Nor  to  a  visitor  where  he  is  clearly  acting  under  a 
visitorial  authority^.  Nor  to  a  steward  of  a  manor  court  to 
admit  a  person  who  claimed  as  heir  at  law  to  a  customary 
estate  within  the  manoi*.  In  R.  v.  JothamV  the  court  re- 
fused a  mandamus  to  restore  a  minister  of  an  endowed  dis- 
senting meeting-house ;  because  it  did  not  appear,  that  he 
had  complied  with  the  requisites  necessary  to  give  him  a 
primd facie  title;  adding,  that  a  mandamus  to  admit  was 
granted  merely  to  enable  the  party  to  try  his  right;  but  the 
court  had  always  looked  much  more  strictly  to  the  right  of 
the  party  applying  for  a  mandamus  to  be  restored;  for  if  he 
has  been  before  regularly  admitted,  he  may  try  his  right  by 
action  for  money  bad  and  received.  A  mandamus  will  not 
lie  to  the  archbishop  of  Canterbury  to  issue  his  fiat  to  the 
proper  officer  for  the  admission  of  a  doctor  of  civil  law, 
a  graduate  of  Cambridge,  as  an  advocate  of  the  court  of 
Arches^. 

A  mandamus  is  granted  only  for  public  persons,  and  to 
compel  tbe  performance  of  public  duties.  Hence,  the  court 
will  not  grant  it  to  a  trading  corporation  at  the  instance  of 
one  of  its  members,  to  compel  them  to  produce  their  ac- 
counts, for  the  purpose*  of  declaring  a  dividend  of  tbe  pro- 
fits. Tbe  mode  of  burying  the  dead  is  a  matter  of  ecclesi- 
astical cognizance;  and  therefore,  where  the  question  was, 
whether  a  parishioner  had  a  right  to  be  buried  in  a  church- 
yard in  an  iron  coffin,  which  was  a  new  and  unusual  mode, 
the  court  refi^sed*  a  mandamus. 


■  1  Bi.  R.  6SS. 
t  Raj.  989. 
u  lT.R.42a 
z  R.  T.  CoU^of 

282. 
y  Adm.K.  r.  Bp.  of  Ely,  2  T.  R,  345. 
s  R.  ▼.  Reiuiett,2  T.  R.  198. 


a3T.R.675. 

b  R.T.Axchb.  of  C«nteibaiy,  SEait^ 
21S; 
7  T.  R.    c  R.  T.  the  GoTamor  and  Computj  of 
the  Bank  of  Ei^kuid,  2  B.  ft  A.  020. 
d  R.  ▼.  Coleridge^  2  B.  &  A.  800. 
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IV.  Form  of  the  Writ. 

Hay iKG  endeavoured  in  the  foregoing  sections  to  explain 
the  nature  of  a  mandamus,  and  having  briefly,  stated  those 
cases  in  which  this  remedy  may  be  adopted,  I  shall  proceed 
to  consider  the  form  of  the  writ,  as  to  which  the  following 
rules  may  be  useful : 

1.  Care  must  be  taken  that  the  mandamus  is  properly  di- 
rected,, that  is,  to  the  persons  who  are  to  obey  the  writ«  (7)  • 
And  this  duty  is  cast  upon  the  person  who  applies  for  the 
writ ;  for  the  court,  when  they  grant  the  writ,  will  not  spe-* 
cify  the  person  to  whom  it  is  to  be  directed^  If  the  writ 
be  improperly  directed,  €•  g.  if  the  right  of  election  be  in 
the  mayor  and  aldermen,  and  the  mandamus  is  directed  to 
the  mayor,  aldermen,  and  common  council^  the  court  will 
grant  a  supersedeas,  quia  improvide  emanavit^.  If  a  writ  be 
directed  to  a  corporation  by  a  wrong  name,  th^y  may  re- 
turn this  special  matter,  and  rely  upon  it;  but  if  they  an- 
swer the  exigency  of  the  writ,  they  admit  themselves  to  be 
the  corporation  to  whom  the  writ  is  directed ;  and  cannot 
take  advantage  of  the  misnomer\ 

9.  The  writ  must  contain  convenient  certainty,  insetting 
forth  the  duty  to  be  performed  ;  but  it  need  not  particularly 
set  forth  by  what  authority  the  duty  exists. 

Therefore  where  a  mandamus  to  the  commissary  of  the 
archbishop  of  York^ ;  to  admit  a  deputy  register,  stated 
quod  minus  rite  recusavit  to  admit,  it  was  liolden  sufficient, 
though  it  was  objected  it  was  the  constant  form  to  allege, 
that  the  party  to  whom  the  writ  is  directed,  is  the  person 
to  whom  It  appertains  to  s^ear  and  admit;  for  if  the  de- 
fendant was  not  the  person  to  whom  the  executing  this  writ 
belonged,  he  should  have  returned  so,  but  instead  of  that, 
the  return  consisted  merely  of  matter  of  excuse ;  besides, 

e  R.  ▼.  Mayor  of  Herefoid,  Salk.  701 .       f  R.  ▼.  Mayor  of  Nrawieb,  Str.  55 

f  R.  T.  BfayOT  of  Rippon,  Salk.  433.         h  R.  t.  Bailifii  of  Ipswich*  SoUc.  434, 6. 

g  R.  V.  Wigan,  2  Bun.  782.  f  R.  t.  Ward,  Str.  807. 


(7}  If  the  writ  is  directed  to  the  corporation,  it  hai  been  held 
good:  But  if  it  be  directed  to  those,  who  br  the  constitution  of 
the  corporation  ought  to  do  the  act,  without  doubt  it  is  good  alto. 
Per  Holt,  C.  J.  R.  v.  Mayor  of  Abingdon,  Li.  Raym.  660. 
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it  was  laid  that  minus  rite  he  refuaed,  which  was  an  aver- 
meiit  that  injustice  he  ought  to  do  it 

So  a  mandamus  to  the  dean  of  the  Arches  to  grant  pro* 
bate  to  Lord  Londonderry's  executors^  setting  out  that  the 
dean  juxta  juris  exigeniiam  recvsavit^  was  holden  sufficient, 
though  it  WM  ob^ted  that  it  did  not  shew  the  dean*s  title 
to  giBnt  probate;  not  having  set  out  that  there  were  bona 
notabilia :  for  the  court  will  not  presume  an  inferior  jaris^ 
•diction,  and  it  appeared  that  he  had  already  done  some  acts 
of  office  as  the  prerogative  judge,  and  he  shall  not  bere<- 
ceived  now  to  say  it  does  not  appear  he  has  any  juris* 
Jiction, 

So  a  mandamus,  reciting  whereas  there  is  or  ought  to  be 
one  bailiff  and  twelve  capital  bnrgesseiF. 

So  a  mandamus  reciting  that  there  ought  to  be  a  common 
council,  consisting  of  the  mayor,  and  twenty-four  persons 
chosen  by  the  mayor  and  burgesses,  without  stating  whether 
by  chatter  or  prescription*. 

The  ground  of  the  application  for  a  mandamtts  is,  that 
there  is  no  other  remedy.  Where,  therefore,  a  mandamus 
directed  to  a  corpcmtion,  and  commanding  them  to  pay  a 
poor's  rate  omitted  to  state  that  the  defendants  bad  no  ef- 
fects upon  which  a  distress  could  be  levied,  it  was  bolder* 
bad. 

S.  If  several  persons  have  been  removed,  there  must  be  a 
^distinct  writ  for  each  person ;  for  they  cannot  yAf? ;  for  the 
interest  is  several,  and  the  amotion  of  one  is  not  the  amotiom 
of  the  others. 

4.  Eviery  circumstance  that  is  requisite  to  shew  that  the 
party  is  entitled  to  be  admitted,  must  be  suggested  in  the 
writ';  therefore,  where  in  a  mandamus  to  the  ordinary  to 
license  a  curate,  it  was  stated  that  be  bad  been  dulp  nomi^ 
nated  and  appainied  by  the  inhaUianis  of  a  township  to  be 
curate  of  thechureh  of  P„bot  neither  the  consent  of  the 
rector  or  any  endowment  or  custom  for  the  inhabitants  to 
make  such  nomination  and  appointment  was  stated,  the 
court  quashed  the  writ«.  But  although  it  is  essential  such 
facte  should  be  alleged  as  are  necessiary  to  shew  that  the 


~  *•  ▼•  Bettf  iwuilli,iftr.  S97.  n  ^.  t.  Mugale  Rw  ^OotupUKjf  S  'o. 

1  R.  T.  the  Derisei,  M.  7  Ann,  Bull.  k  A.  220.    Q.  Whether  in  such  a 

^  P-  304.  Me  «4iiaiufamiit  %rill  Ue. 

m  R.v.  Major  and  Bnigesta  of  Not-  o  5  Mod.   11.  R.  v.  ci^  of  Chester, 

^tingh^.  H.  26  G.2.*Ban.K.  lP.204.  Salk. 433. 436. 

•9iy.  36.  B.  C.  p  «  Mod.  310.  per  Holt,  C.  J. 

<k  H,  ?.  9P'0{OXSndfJ  £Mt,946. 
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party  applying  for  the  writ  i^  entitled  to  the  relief  prayed^ 
no  precise  form  is  required'. 

5.  The  writ  must  be  granted  to  proceed  to  an  election  to 
the  oGSce,  and  not  to  elect  a  particolar  person*. 

Lastly  the  writ  must  be  tested ;  and  there  must  be  four« 
teen  days  befWeen  the  teste  and  return,  and  if  .it  goes  abore 
forty  miles,  otherwise  only  eight  days,  and  one  day  is  to  be 
taken  inclusive,  the  other  exclusive*.  Upon  discoveriue 
auy  informality  in  the  writ,  the  party  may  apply  to  amend 
at  any  time  before  the  return*;  but  after  the  return  has  been 
made  and  traversed,  the  court  will  not  permit  an  amend- 
ment in  the  mandamus\  A  motion  cannot  be  made. to  su- 
Eersede  the  writ  after  the  return  is  oul^.  Although  it  has 
een  said*  that  the  defendant  will  not  be  permitted  to  avail 
himself  of  any  objection  to  the  writ  after  the  return ;  yet  it 
has  since  been  adjudged  that  an  exception  may  be  taken  to 
the  writ  even  after  the  return*,  and  at  any  time  before  » 
peremptory  mandamus  issues* 

Where  there  is  a  corporation  by  prescription,  the  consti- 
tution of  it  (as  well  as  the  parties  right)  must  be  verified  by 
affidavit^  Where  it  is  by  charter,  a  copy  of  it  must  be  pro- 
duced at  the  time  of  making  the  motion.  Wher«  the  court 
grants  a  rule  to  shew  cause,  though  upon  shewing  cause  it 
appear  doubtful,  whether  the  party  have  a  right  or  not,  yet 
the  court  will  issue  a  mandamus,  in  order  that  the  right 
may  be  tried  upon  the  return^  But  the  court  will  not 
grant  a. mandamus  to  a  person 'to  exercise  a  jurisdiction, 
when  it  is  doubtful  whether  be  has  the  power  to  exercise  it 
or  not'. 

Upon  a  motion  for  a  mandamus*  to  the  warden  of  the 
vintners'  company  to  swear  J.  S.  one  of  the  court  of  assist- 
ants, the  aflBdavit  being  only  that  he  was  informed  by  some  of 
the  court  of  assistants  that  he  was  elected,  and  no  positive 
affidavit  of  an  election,  the  court  would  only  grant  a  rule 
to  shew  cause,  but  said  if  there  bad  been  a  positive  affidavit 
of  his  election,  they  would  have  granted  the  writ  in  the 
first  instance. 

r  PerIiee,aj»inR.v.M.&B.  ofNoi-  z  Per  Kenyon,  C  J.  and  Butter,  J.in 

tingbam,  Say.  R.  37.  R.  ▼.  Mayor  of  York,  6  T.  R.  74,|6. 

t  9  Built.  122. 2  Rol.  456. 1. 25.  a  R.  t.  Bfaigate  Pier  Company,  3  B.  k 
t  R.  ▼.  Mayor  of  Dover,  Str.  407.  A.  220. 

u  6  Mod.  133.  per  Holt,  C  J.  b  Bull.  N.P.  200. 

X  R.  T.  Mayor  of  Stafibid,  4  T.  R.  690.  c  R.  v.  Dr.  Bland,  ib. 

y  Said  per  Lee,  J.  in  Whitwood,  q.  t.  t.  d  R.  t.  Bp.  of  Bly>  1  WIU.  266.     • 

Jocam,  B.  R.  M. 7  G.  2.  MS.  to  have  e  Bull. N.  P. 200. 

been  so  detexmined  in  Ld.  Raymond'i 

time. 
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V.  Of  the  Return. 


The  next  object  of  consideration  is  the  return* 

1.  The  return  must  be  made  by  the  person  to  whom  the 
writ  is  directed. 

2.  It  must  be  positive  and  certain'.  The  same  certainty 
is  required  in  a  return  to  a  mandamus  as  in  indictments  or 
returns  to  writs  of  habeas  corpufi*.  But  if  the  return,  be 
certain  on  the  face  of  it,  that  is  sufficient,  and  the  court  can- 
not intend  facts  inconsistent  with  it,  for  the  purpose  of 
making  it  bad\  If  the  supposal  of  the  writ  be  false  in  not 
truly  stating  the  constitution  of  the  corporation,  the  return 
ought  to  deny  the  constitution  to  be  as  is  mentioned  in  the 
writ :  for  if  it  merely  states,  that  the  defendant  have  acted 
according  to  a  constitution  different  from  that  mentioned 
in  the  writ,  without  denying  the  supposal  of  the  writ,  it 
will  be  insufficient^  The  return  must  not  be  argumenta- 
tive^. In  stating  a  disfranchisement  foe  not  attending  at  an 
election,  it  must  shew  that  the  person  disfranchised  was  an 
elector;  for  where  the  return  stated  that  the  election  of  a 
capital  burgess  was  in  **  the  rest  of  the  capital  b/trgesses  be-* 
ing  the  common  council;  that  the  person  disfranchised  beings 
a  capital  burgess  did  not  attend  at  a  meeting  for  an  election 
whereby  no  election  could  be  bad  ;  but  it  did  not  state  that 
all  the  capital  burgesses  were  of.  the  common  council,  so 
that  it  did  not  appear  that  the  person  in  question  was  of 
the  common  council  and  entitled  to  elect;*  the  court 
quashed  the  return^  But  to  a  mandamus  to  elect,  it  is  a 
good  return,  that  a  person  has  been  duly  elected,  and  sworn 
into  the  office". 

8.  Where  the  mandamus  is  to  restore  a  person  who  has 
been  removed  from  an  office,  the  return  must  be  very  ac- 
curate in  stating,  first,  the  power  of  the  corporation  to 
remove". 

It  was  observed  by  Ld.  Mansfield,  C.  J.  in  R.  v.  Richard- 
son"^ that  the  power  of  removal  was  incidental  to  the  con- 

f  11  Rep.  99.  b.    See  also  R.  v.M.of   m  R.  t.  Williams,  Say-  R- 140. 

AbiD^OB,SaIk  482.  n  R.  v.  Mayor,  &c.  of  Doncaster,  Trin. 

g  Per  BuUer  J.  Doug.  158.  S5  ft  20  O.  2. 34  MS.  Seijt  HiU,  p. 

b  Doug.  150.    .  210. 

i  R.T.  Maldan,Salk.4dI.  o  R.  y.  Ricbaidson,  1  Bun*  537.  per 

k  R.  V.  Lyme  Regis,  Doug.  158.  Ld.  Mansfield,  C.  J.    Sea  also  R.  t. 

\  R.  Y.  Lyme  Regis,  £.  19  O.  3.  Ponsojibyi  1  Vet.  jim.  7. 
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stUution  of  ft  corporation ; '  and  that  it  was  necessary  to 
the  good  order  and  government  of  corporate  bodies  that 
there  should  be  such  a  power,  as  much  as  a  power  to  make 
by»law8* 

The  power  to  remove  is  prim&  facie  in  the  corporation  at 
large ;  hence,  where  in  a  return  to  a  mandamus  to  restore, 
the  charter  of  incorporation  was  set  forth,  it  was  stated  that 
the  party  was  removed  by  the  corporate  body  at  large;  it  was 
bolaen'  unnecessary  to  aver  that  the  body  at  large  had  the 
power  of  removal ;  because  the  charter  making  them  a  cor* 
poration,  the  law  implies  the  right  to  remove  to  be  in  the 
whole  body ;  and  if  there  were  another  charter  or  by-law  re- 
straining the  power,  and  that  were  not  set  out,  an  action 
would  lie  on  the  return,  inasmuch  as  there  would  be  a  sup^ 
pressio  vert,  for  which  an  action  may  be  maintained  aa  well 
as  for  an  allegatio  falsi. 

The  power  of  removal  cannot  be  exercised  by  a  select 
part  of  the  corporate  body,  unless  it  be  specially  given  to 
that  part  by  charter  or  prescription.  Hence,  if  a  return 
should  set  forth  a  removal  by  the  common  council,  without 
shewing  bow  they  were  authorized,  it  would  be  bad^. 

Secondly,  the  return  must  set  forth  a  sufficient  and  rea- 
sonable cause  of  removal.  There  are  three  kinds  of  of- 
fences' for  ^hich  a  corporator  may  be  removed : 

First,— For  any  offence  committed  against  his  oath  of 
office  and  duty  as  a  corporator  (9). 

Secondly, — For  any  offence  which  is  in  itself  of  so  in- 
famous a  nature  aa  to  render  the  offender  unfit  to  execute 
any  public  franchise,  e.  g.  forgery,  perjury,  &c.  although 
such  offence  has  not  any  immediate  relation  ,to  his  of- 
fice (10). 

p  R.  r.  Lyme  Regif,  Dong.  148.  r  R.  ▼.  HaTor  of  Derby,  0  O.  2.  BuU. 

q  R.  Y.  Doncaster,  T.  25  ft  20  O.  2.  N.  P.  206.  R.  t.  Ricbard^oD,  1  Buir. 

34  MS.  S«ijt.  Hill,  p.  210.    Bull.  N.  638.  R.  t.  Liveipool,  2  Buir.  732. 

P.205.Say.  R.37.S.C. 

.     ■nil     II    i|  ■    ■  ■■— ^— ^— — ^— .— pa^i—  II         II    M    I        I  I      »■»— ^ 

t 

(9)  In  this  case  the  corporator  is  removable  without  any  previous 
conviction  by  a  jury.  BuU.  N.  P.  «06.  cites  R.  v.  Derby,  9  G. «. 
which  case  was  first  brought  before  the  Court  in  £.  T.  8  Geo.  8. 
See  Sessions  Cases,  vol.  %.  p.  d43.  The  power  of  trial  as  well  as 
amotion,  for  an  offence  of  this  kind,  is  incident  to  «««rycdrponition« 
See  Lord  Mansfield's  opinion,  1  Bur.  638. 

(10)  An  offence  of  this  kind  ought  to  be  established  by  a  pre- 
vious conviction  by  a  jury,  according  to  the  law  of  the  land.  Per 
Lord  Mansfield,  C.  J«  R.  v.  Richardson,  1  Burr.  639*    It  is  the 
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Tbirdly,*— For  any  offence  of  amiipad  natiKe,  u  btiag  an 
offence  not  only  agaioat  the  duty  of  bta  office,  but  also  a  matf* 
ter  indictable  at  common  law  (11). 

As  to  tbe  6r8t  ground  of  removal,  viz.  what  shall  be  said 
to  be  such  a  breach  of  duty  as  will  be  a  good  cause  of  dis- 
franchisement ?  It  is  certain  that  a  total  desertion  of  tbe 
duty  of  the  office  i$  a  ^ood  cause  of  amoval' ;  but  it  may  be 
difficult  to  determine  m  what  particular  offices  a  bare  non- 
residence  will  amount  to  such  a  desertion. 

Where  offices  are  in  perpetual  executions  and  may  not 
be  executed  by  deputy,  there  must  be  a  perpetual  residence, 
such  as  that  of  sheriff,  mayor,  coronei*.  Ice.  But  in  other 
cases  a  local  residence  is  not  necessary:  as  in  the  case 
of  a  recorder,  freeman,  &c«  there  non-residence,  without  ne- 
glect of  duty,  is  not  a  sufficient  case  of  amovaK  Indeed 
It  would  be  absurd  to  say  that  mere  nen*residence  should  be 
acauseofamoval,  when  notwithstanding  such  non-residence, 
tbe  officer  may  do  all  which  bis  duty  requires ;  hot  if  such 
persons  totally  desert  their  office,  it  will  be  a  good  cause  of 
amovaL  As  where  a  recorder  upon  notice  giren  to  him,  vo* 
luntarily  and  wilfully  absented  nimseif  twice  from  the  sea* 
sions  of  the  pea<;e^  although  be  had  appointed  the  session 
himself  and  was  in  the  town;  for  the  recorder  is  bound  to 
attend  and  assist  at  the  sessions  to  direct  the  corporation  in 
the  proceedings  of  justice:  and  his  office  being  a  public 
office  relating  to  justice,  non  attendance  is  a  good  cause  of 
forfeiture.    But  a  mere  being  absent  once^  from  attending  a 


s  4iiod.S6.  7  Se^  Wliit*ka\  ctM,   Baft.  iS4. 

€  »«U.  V.  P.  SOS.  Ld.  IU|na.lS83. 8.C. 

u9Atk.l84.  s  R.  ▼.  Coraontioa  of  WeUf,  4  9uiT. 

X  Per  Lee»  C.  J.  in  R.  ▼.  II.  9i  Doncas-  1090.  ScQt  Biukiid*s  cam. 

ter»  Say.  30  and  per  Fogter,  J.  S.  (X  t 

34  MS.  Se^t.  Hill,  p.  S17. 


in&my  which  renderi  the  corporator  an  improper  person  to  be  con^ 
tinned  in  an  office  of  trust ;  therefore  if  the  crime  for  which  he  is 
conyicted  be  such  as  does  not  cari^  t«ch  infamy  with  it,  it  will  be 
no  cause  of  disfraDchiaemeot;  as  if  be  were  convicted  of  a  single 
assault.    BuU.  N.  P.toG,  cites  JEL  t.  Dert^,  9  G.  S* 

(11)  Wheretfiso&QoeiscrimiBal  ID  both  nspeets,  the  difference 
seema  to  be  that  if  it  consist  of  one  single  fact,  as  baroiogtliechar- 
tera  of  the  corporation,  brifa«y,  ftc  thcva  arast  be  a  conviction ; 
bat  n<4  where  it  may  be  considnad  aa  abstracted*  tbe  one  from  j^e 
oljier,  as  riot  and  asaaalt  upon  any  other  osember*  so  as  to  obstruct 
th^  business  of  the  fiorporation*  ib. 
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•eteiofi,  without  aay  aggrayating  circuaisiaBce,  is  no  cause 
of  forfeiture.  Id  the  case  of  the  City  of  Exeter  v.  Glide", 
the  r^turp*wasy  that  the  defendant  (an  alderman^  and  as 
such  a  J.  Jf4  ^'recessitet  babitationem  suamreliquitetamov- 
ebat  seipsum  et  familiam  suam  ad  Topsam  extra  civitatem  et 
ofBciuin  suum  reliquit:"  it  was  ajzreedy  that  there  could  not 
be  more  apt  aud  express  words  of  the  defendant's  absence, 
than  the  words  in  this  return.  So,  where  a  capital  burgess 
left  the  borough,  and  lived  out  of  it  for  several  years,  ^ud 
neglected  attendance  at  the  public  assemblies,  &c.  it  was 
boTden  to  be  a  sufficient  ground  for  removing  him^.  But 
Where  it  was  returned  to  a  mandamus  to  restore  an  dder* 
man,  that  the  alderman  on  tbe  1st  of  May,  1766»  departed 
with  bis  family  from  tbe  borough,  and  tbe  liberties  there- 
of,  and  entirely  left  the  same,  with  an  intent  to  reside  with 
bis  fiiDily  foj  the  future  elsewhere ;  and  thence,  and  until 
and  at  the  time  of  the  amotion  of  him,  did  continually  re^ 
side  with  bis  family  out  of  the  said  borough,  and  tbe  liber* 
ties  thereof^  contrary  to  the  duty  of  his  ofl^e;  and  then  the 
return  stated  a  removal  on  the  10th  of  September,  1766; 
the  return  was  quashed;  and  a  peremptory  mandamus  was 
awarded* ;  Lord  Mansfield,  C.  J.  observing,  that  the  party 
had  not  totally  left  the  borough,  that  he  was  absent  about 
four  months  only«  and  that  he  had  not  received  any  notice  of 
the  charge. 

The  non-residence  of  a  corporator  is  not  ipso  facto  a  for- 
feiture of  the  office,  but  the  cause  of  amoval  only ;  and  con- 
sequently until  amotion,  there  cannot  be  any  usurpation 
upon  which  a  quo  warranto  can  be  founded'. 

Misemploying  the  corporation  money  is  not  a  sufficient 
cause  of  disfranchisement,  because  the  corporation  may  have 
their  action  for  it*  (13). 


a  4  Hod.  33. 1  Show.  2^8. 364.  S.  C. 
b  R.  V.  Tn^ebody,  Ld.  Ra^m.  1290. 

SoTOttfh  of  L«Mtvxtbiel. 
c  R.  Y.  Mayor,  &c.  of  Ldceitery  4  Buir. 


writ  of  tttot.  B.  R.  Bliidig.   ITiSS. 
Ryder, C.J.  1  V«.jaa.  l.affiimcdoft* 
cnor  in  D.  P.  Feb.  24lh,  1768. 2  Bro. 
P.  C.  311.  Toinliii'8  od.  R.  n  Heaven, 
alderman  of  Bedford,  ST.  R.'77S. 


2087. 
d  R.  T.  VmumAij,  ftee  buirets  of  iha    e  R.  y.  Chalks,  Ld.  Rajoi.  226 
boroagb  of  Newtown,  Ireland.    On 


(3^  Inihiscaae  auother  gronad  of  removal  was  stated,  viz.  iknt 
the  defendant  had  rased  one  of  the  books  of  the  corporation  ;  as  to 
whieh  tbe  court  observed,  ^at  it  miji^t  foe,  that  tbe  entry  was 
wroo)^,  and  be  only  made  it  as  it  ought  to  he ;  and  &r(ber«  the 
rasure  was  i^t  aaerved  to  be  to  the  detriment  of  the  corporation. 
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A  member  of  a  corporation  cannot  be  disfranchiBed,  unless 
it  be  for  an  act  which  works  to  the  destruction  of  the  body 
corporate,  or  to  the  destruction  of  the  liberties  and  privi- 
leges thereof;  and  not  for  any  personal  offence  of  one  mem- 
ber thereof* 

It  is  competent  to  a  corporation  to  accept  the  resignation 
of  a  member,  and  to  choose  another  person  in  his  room ;  but 
until  such  election,  the  party  has  power  to  w^ve  his  resigna- 
tion*. 

A  return  that  the  party  obstinately  and  voluntarily  re- 
fused to  obey  orders  and  laws,  &c.  contrary  to  the  duty  of 
his  office  and  oath  is  too  general ;  the  particular  laws  ought 
to  be  specified^ 

A  return  of  misbehaviour  in  one  office  (e.  g.  chamberlain) 
will  not  afford  a  reason  for  his  being  amoved  out  of  another, 
viz.  that  of  a  capital  burgess^. 

Where  it  appeared  by  the  return  that  the  party  had  been 
chosen  town-clerk,  to  bold  at  the  will  of  the  mayor  and  al- 
dermen, yet  as  the  defendants  had  not  stated  any  determi- 
nation of  the  will,  but  merely  such  reasons  for  his  removal 
as  were  deemed  insufficient,  the  court  granted  a  peremptory 
mandamus^  Although  the  return  be  insufficient,  yet  if  it 
appears  to  the  court,  that  the  party  has  no  ground  for  being 
restored,  the  court  wilt  not  restore  him^ 

Thirdly,  the  due  execution  of  the  power  of  amoval  must 
be  set  forth  in  the  return. 

If  the  person  be  within  summons,  i.  e,  if  he  be  resident,  he 
must  be  summoned  to  attend  and  shew  cause  against  his  dis- 
franchisement*" ;  and  that  he  was  so  summoned,  must  appear 
upon  the  return,  unless  it  appear  he  was  heard ;  for  as  the 
end  of  summons  is,  that  he  may  be  heard  for  himself,  if  he 
have  been  heard,  want  of  summons  is  no  objection".  But  if 
^  it  appear  upon  tbe»  return,  that  he  lived  out  of  the  limits  of 
the  corporation  for  several  years,  it  is  not  necessary  to  return 
that  he  was  summoned% 

In  a  return  to  a  mandamus  to  a  corporation  to  restore  a 


f  Ptt  Curiam,  Sir  Tliomai  ^aitoVeiu^    k  R.  ▼.  Mayor,  &c.  of  Ozferd,  Salk. 

CarUi.  176.  428. 

g  R.  y.  M.  of  Rippon.  Salk.  433.    See    1  Fter  Cnr.  in  R.  ▼.  Tidderlj,  1  Siderf. 

aUo  R.  Y.  Tidderlj,  1  Sidf.  14.  14. 

h  R.  T.  M.  of  Doncaiter,  Ld.  Raym.  '  m  Bagig:*s  oaae,  II  Rep.  99.  a.  R.  v. 

1666.  Gaakin,  6  T.  R.  209. 8.  P. 

i  S»  C.  n  Per  Curiam,  R.  t.  WiltoD,  Salk.  428« 

o  R.  ▼.  IVuebody,  Ld.  Raym.  1275. 
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member  who  has  been  removed,  it  should  appear  tliat  the 
body  removing,  had  proved  the  charge  for  which  the  mem- 
ber was  removed.  It  is  not  sufficient  to  state,  merely  that 
he  was  present  when  the  charge  was  made  and  did  not 
deny  it'. 

Where  a  burgess  is  constituted  by  patent  under  the  com- 
mon seal,  he  ought  to  be  discharged  in  like  manner.  But 
if  by  election,  there  it  is  only  entered  in  the  book,  and  an 
order  is  sufficient  to  discharge  him^. 

[f  the  members  of  a  corporation  are  summoned  to  appear 
for  one  particular  purpose,  they  cannot  proceed  to  any  other 
matter  without  the  unanimous  consent  of  the  whole  body'. 

Upon  a  return  to  a  mandamus  to  restore  a  capital  burgess, 
it  appeared,  that  the  power  of  amoving  a  member  was  in  the 
mayor  and  aldermen;  that  the  whole  corporation  having 
been  summoned  to  elect  a  recorder^  after  that  election  was 
over,  the  mayor  and  aldermen  separated  from  the  rest  and 
removed  the  plaintiff;  and  the  removal  was  holden  void*, 
because  there  was  no  summons  to  meet  as  mayor  and  alderr 
men,  but  only  as  a  part  of  the  whole  body. 

Upon  the  issue  of  no;i  fuit  electus  majifr^  the  constitution 
was  admitted  to  be,  that  the  mayor  was  chosen  out  of  the 
aldermenS  therefore  the  defendant  insisted  that  the  plain- 
tiff should  prove  his  being  an  alderman.  The  fact  of  his 
being  chosen  an  alderman  was  this;  all  the  common  council 
(who  were  the  electors]  except  one,  met  at  a  public  house  to 
drink,  where  they  were  acquainted  that  W.  had  resigned, 
whereupon  it  was  proposed  to  choose  the  plaintiff,  which 
was  objeced  to  by  two  or  three ;  however  he  was  sworn  in, 
and  this  was  holden  not  to  be  a  good  election,  because  they 
were  not  corporately  assembled  for  want  of  a  previous 
summons;  and  therefore  it  was  absolutely  necessary  that 
every  one  of  the  common  council  should  be  present  and 
consent.  So,  where  upon  evidence  it  appeared  that  the  cor- 
poration met  vpqn  a  particular  day  (pursuant  to  a  by-law) 
for  the  election  of  a  mayor,  it  was  holden^  they  could  not 
proceed  to  the  election  of  an  alderman  for  want  of  summons, 
there  being  no  custom  to  warrant  it.  . 

p  R.  V.  FiTenham,  S  T.  R.  352.  ton,  Lord  Raym.  1357,  and  11  But, 

q  Per  HoIt,C.  J.  &.▼.  Chaike,  Lend  S4.ii.  where S.  P.  was dacideit 

Raym.  226.  t  MutgiaTe  t.  Nevinfon,  Loid  Rajm. 

r  Per  Raymond,  J.  Macfaell  y.  Nevin-  1358. 

ion,  E.  10  Geo.  1.  II  East,  87.  n.  u  Bull;  N.  P.  SOS.  diet  2  Rajm*  IMS. 
s  R.  V.  Com.  of  Carilale,  T.  6  Geo. 

cited  per  Cvr.  in  Machell  ▼.  Nerin* 
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*  It  if  not  a  good  retuni  to  state,  that  the  pitf  ty  was  iTicapa^ 
eitirted  of  being  elected,  for  the  proper  way  of  trying  whe^ 
thef  he  was  capable  of  being  elected,  is  by  an  information 
in  nature  of  quo  warranto*.  So,  -where  all  the  proceedings 
of  the  election  were  set  forth  in  the  writ,  concluding  **  bj 
reaaon  whereof  A.  was  elected/'  a  retuni,  stating  that  A. 
was  elected,  was  holden  to  be  bad^ 

4.  The  same  certainty  is  required  in  the  return,  as  before 
the  Stat,  of  Queen  Aune\  * 

5*  The  rule  is,  not  to  presume  erery  thing  against  the  re- 
tarn,  but  not  to  presume  any  thing  either  one  way  or  the 
other*. 

0.  The  return  must  not  contain  two  inconsistent  cavses^, 
otherwise  the  court  will  quash  the  whole  return*.  But  se- 
verttl  consistent  causes  may  be  returned* ;  and  where  the 
eauBes  are  not  inconsistent,  although  some  are  bad,  yet  the 
court  may  admit  the  good  and  reject  the  bad.  It  is  not  ne- 
cessaiy  that  every  part  of  the  return  should  be  good ;  the 
court  will  not  quash  it,  if  on  the' whole  it  state  a  sufficient 
reason  to  justify  the  party  making  it*. 

To  a  iiiandamiis  to  restore  J.  S.  to  the  oflSce  of  sexton, 
the  defendant  returned,  that  J.  S.  was  not  duly  elected  ao 
cording  to  the  ancient  custom  of  the  parish,"^  and,  further 
there  was  a  custom  for  the  inhabitants  in  vestry  to  remove 
the  sexton  from  his  office,  and  that  J.  S*  was  removed  pur- 
suant to  such  custom :  it  was  holden',  that  there  was  not 
any  repugnancy  in  saying,  that  J.  S.  was  not  duly  elected ; 
but  that  being  in  fad  elected,  they  had,  according  to  an 
ancient  custom,  removed  him.  In  either  cafte,  they  were 
equally  entitled  to  exercise  that  right.  The  return,  there^ 
fere,  was  allowed. 

The  return  need  not  be  under  the  seal  of  the  corporation, 
nor  need  it  be  signed  by  the  mayor;  for  the  return  of  a  man- 
damus is  matter  of  record,  and  acts  done  by  a  corporation 
upon  record,  are  not  required  to  blunder  hand  or  seal,  for 
in  such  case  an  action  lies  against  a  body  politic^  or  the 
persons  who  procure  the  false  return*. 

X  It  TlDoQcaster,  Bay.  R,  40.  d  Wrigbt  t.  Fawoett,  4  Biur.  S041. 

^  R.  T.  M.  of  York,  6  T.  R.  66.  e  R.  ▼.  Aichbp.  of  York,  6T.  B.  4P0. 

X  Ptt  Ld.  Mansfield,  C  J. in  R.  T. Lyms  f  R.  ▼.  Taunton  St.  Jam«B,  Cowp.  413. 

Re^  Doug.  157.  g  R.  T.  Mayor  of  Exeto^  Loid  Raym. 
a  R.Y.IjnieRegii,K.19  0.3.  223.    See  also  R.V.  ChaUee,  U»d 

b  Bee 2  T.R.  466.  Raym.84.8S.  P. 

c  Adm.  R.  T.M.  of  Cambridge,  2  T.  R. 

4S0&    SeealMR.  T.  M,ofYork,6  . 

T.  R,  66. 
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It  reiDftids  only  to  obsenre,  that  clerical  ttiistaktfs  in  the 
retarn  may  be  amended,  even  after  it  is  filed\ 


A*i 


VL  Of  the  Remedy^  inhere  the  Party,  to  whom  the 
Writ  tf  Mandamus  is  directed,  does  not  make  amy 
Metum,  ot  where  he  makes  an  visufficient  or  false 
Return. 

The  first  writ  of  mandamus  always  concludes  with  com- 
manding obedience,  or  cause  to  be  shewn  to  the  contrary'; 
but  if  a  return  be  made  to  it,  which  upon  the  face  of  it  is 
insufficient,  the  court  will  grant  a  peremptory  mandamus, 
and  if  that  be  not  obeyed,  an  attachment  will  issue  against 
the  pemons  disobeying  it 

If  no  return  be  made,  the  court  will  gmttt  an  attachment 
against  the  persons  to  whom  the  mandlamiis  was  directed ; 
with  this  difference,  however,  that  where  a  mandamius  is 
directed  to  a  corporation  to  do  a  corponte  act,  and  no 
return  is  made,  the  attachment  is  granted  only  against  those 
particular  persons  who  refuse  to  pay  obedience  to  the  man- 
4amus :  bnt  where  it  is  directed  to  several  persons  in  their 
natural  capacity,  the  attachment  for  disobedience  must  issue 
a|ainst  all^,  though  when  they  are  before  the  court  the  pu- 
nishment will  be  proportioned  to  tbeir  offence* 

If  the  retura  apon  the  fhce  of  it  be  good,  but  the  matter 
of  it  false,  an  action  upon  the  case  lies  for  the  party  injured, 
against  the  persons  making  such  false  return.  And  where 
the  return  is  made  by  several,  the  action  may  be  either 
joint  or  several,  it  being  founded  upon  a  tort;  but  if  it  ap- 
pear upon  evidence  that  the  defendant  voted  against  the 
return,  but  was  over-ruled  by  a  majority,  the  plaintiff  will 
be  nonsuited^;  and  though  the  return  be  made  in  the  name 
of  the  corporation,  yet  an  action  will  lie  against  the  parti- 
cular persons  who  caused  the  return  to  be  made»,  or  if  the 


h  R.  ▼.  Ljme Rc^,  £.  19  O.  3  Doog.    i  E.  t.  OrcBefii^  St.  Chad*!,  Sid^, 
167.  H.  8  Geo.  2.  BIS.  Boll,  lf«  P.  101. 

i  9i«M.f.90L  SC. 

1  Cwtfa.  172. 

HI  Foriioll,  C*  J.  ioid  fti^SD*  5Mi 
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matter  concern  the  public  government,  and  no  particular 
person  be  so.  interested  as  to  maintain  an  actioo,  the  court 
will  grant  an  ioformdtion  against  the  persons  rtfiaking  the 
retumn.  The  return  must  be  filed  and  allowed  before  the 
information  can  be  moved  for. 

A  mandamus  was  directed  to  the  mayor,  bailiff,  and  bur- 
gesses of  A.  The  mayor  made  a  return**;  a  motion  was 
made  to  stay  the  filing  of  it,  upon  a  suggestion,  that  the 
return  was  made  against  the  votes,  of  the  majority,  who 
would  have  obeyed  the  writ.  But  the  court  resolved,  that 
they  could  not  refuse  the  mayor's  return,  because  he  was 
the  principal  officer  to  whom  the  writ  was  directed,  and 
actually  delivered ;  -and,  as  he  had  returned  and.  brought  in 
the  writ,  it  was  not  fit  that  the  court  should  examine  upon 
affidavits,  whether  the  majority  consented.  But  if  the  mayor 
had  made  any  return,  contrary  to  the  votes  of  the  majority, 
it  was  at  his  peril,  and  the  way  to  punish  him  was  by  in- 
formation. 

Note.  Where  several  join  in  an  application  for  a  man- 
damus, they  may  all  join  in  the  action  for  a  false  return'. 

And  if  in  such  action  or  information  the  return  be  falsified, 
the  court  will  grant  a  peremptory  mandamus ;  howevei;  it 
cannot  be  moved  for  until  four,  days  after  the  return  of  the 
postea,  because  the  defendants  have  that  time  to  move  in 
arrest  of  judgment^. 

In  an  aptioi;i  for  a  false  return  the  plaintiff  set  out,  that 
he  was  chosen,  upon  the  first  of  October,  according  to  the 
custom.  Upon  evidence  it  appeared,  that  the  custom  wa^ 
to  choose  on  the  29th  of  September,  and  that  the  plaintiff 
was  then  chosen;  and  this  was  holden  sufficient  to  support 
the  declaration,  for  the  day  in  thedeclamtion  is  but  form. 

If  the  mayor  of  a  corporation  procure  a  h\se  return  to  be 
made,  it  will  be  sufficient  evidence  against  him,  that  the 
mandamus  was  delivered  to  him,  and  that  the  mandamus  has 
such  a  return  made ;  and  that  will  be  presumptive  a^inst 
him,  that  he  made  that  return,  unless  he  shews  the  contrary. 
For  the  mayor  or  any  other  member  of  the  corporation,  or 
other,  who  shall  procure  a  false  return  to  be  made,  areliable 
in  their  private  capacity*. 


n  auigeon*g  Comp.  Salk.  374.     R.y.  q  Per  Holt,  C.J.  Buckley  ▼.  FlBliiier^ 

Hayorof  NotttD^ham,  H.  36.  O.  S.  SaUL.430, 1. 

BuU.  N.  P.  303.  a.  p.  r  Vaurhan  v.  UwU,  Garth.  22S. 

o  R-T.Mayor  of  Abingdon,  S^.431.  •  PerCw.  R.  ▼.  dnUce^  LoidRajm. 

Cart]i,49S.  S.C.^  S4S. 
p  Orwn  T.  Popc,Loid  Rajw.  IIS. 
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111  an  iictxon  brought  in  <X  B;  fior  afake  returti,  th^  plain- 
tiff obtained  judgment,  the  court  of  B.  R.  refused  to  grant 
a  peceoBLptory  mandamus;  Holt,  C.  J.  observing  that  every 
mandamus  recites  the  factproti/  patet  nobis  per  recurdum, 
and  that  they  oould  not  take  notice  of  the  records  of  the 
Common  Pleas^  (IS). 

Before  the  stat  9  Ann.  c.  20.  except  in  extraordinary 
cas^^  an  attachment  did  not  issue  for  want  of  a  return,  un- 
til after  the  return  of  au  dUas  and  pluries  writ  of  mandamus 
.and  disobedience  of  a  peremptory  rule  to  return^  But  by 
that  statute,  reciting  that  persons  who  had  a  right  to  the 
office  of  mayors,  or  other  offices  within  cities,  towns  corpo- 
rate^  boroughs,  and  places,  or  to  be  burgesses  or  freemen 
thereof^  bad  either  been  illegally  turned  out,  or  had  been 
reSused  to  be  admitted  thereto,  and  had  no  other  remedy  to 
procuore  themselves  to  be  admitted  or  restored,  than  by 
writs  of  mandamus,  the  proceedings  on  wliicb  were  very 
diiatojy  and  expensive,  it  was  enacted^ 

1.  Tiiat  a  return  shouki  be  made  to  the  first  writ  of  man- 

^.  That  the  persons  prosecuting  such  writ  might  pi<eod 
to*,  or  traverse  all  or  any  th^e  material  facts  contained  in 
the  return,  to  which  the  persons  making  such  return  should 
reply,  take  issue,  ordemur ;  and  such  further  proceedings 
«houldbe  had  therein,  as  might  have  been  had  if  the  persons 
suing  such  writ  had  brought  their  action  on  the  case  for  a 
fiiise  natufBv  and  in  case  a  verdict  should  be  founds  or  judg* 
mant  given  for  them  npoo  a  demurper,  or  by  nihil  dicit^  or 
for  want  cf  a  repliealnon  or  oliher  pleading,  tliey  sboukl 
wxfwer  damans  and  eosts^  and  a  peremptory  writ  of  manda- 
mus sbould  be  granted  without  delay  for  them  for  whom 
judgment  shall  be  given^  as  might  have  been  if  suefa  return 
bad  been  adjudged  insufficient;  and  in^case  Judgment  shall 


t  Aooa  S<ak.42S«  probably  the  S.C. 
as  is  reported  by  Uie  name  of  Green 
V.  Pope,  1  Lord  Raym.  128.  where 
S.  P.  is  said  to  have  been  ruled. 


u  See  Slrinn.  660. 
X  Bull,  N.  P.  303. 
y  S.l. 
zS.2. 


(Id)  Yet  «7h«re  in  an  action  for  a  fbise  return,  jadgment  was 
given  for  the  defendant,  and  upon  a  writ  of  error  jndgment  was 
reversed  in  the  Exchequer  Chamber,  the  Court  of  k.  B.  gmnted 
a  peremptory  mandamus  before  judgment  entered,  saying,  it  was 
a  mandatory  writ,  and  ndt  a  judicial  writ  founded  upon  the  record. 
Bull,  N.  P.  202. 
Vol.  II.  C  G 


\0&9  MANDAMUS. 

be  given  for  the  persons  making  such  return,  theysbtll 
recover  costs. 

3.  The  Stat  for  the  amendment  of  the  law  (4  Ann.  c.  16.) 
and  all  the  statutes  of  jeofail  shall  be  extended  to  writs  of 
mandamus,  and  the  proceedings  thereupon\ 

The  power  of  traversing  the  return,  which  is  given  by  the 
second  section  of  the  preceding  statute,  is  given  in  the 
room  of  an  action  for  a  raise  return ;  and  as  in  such  action  it 
cannot  be  said  that  the  damages  are  collateral,  so  neither  can 
it  be  said  that  they  are  collateral  in  a  proceeding  under  the 
•tatute,  for  they  are  consequent  or  dependent  upon  the  issue, 
and  tlie  jury  are  to  inquire  of  the  damages  as  parcel  of  the 
charge;  anci,  consequently,  if  in  a  proceeding  under  the 
statute,  the  jury  omit  to  find  damages  and  costs  for  the 
plaintiff,  whether  the  verdict  tie  general  or  special,  this 
defect  cannot  be  supplied  by  a  writ  of  inquiry^:  but  in 
such  case  the  party  may  bring  an  action  for  a  false  return, 
for  the  act  does  not  take  away  the  party's  right  to  bring 
such  action,  but  onl^  provides  that  in  case  damages  are  re- 
covered by  virtue  of  that  act,  against  the  persons  making 
the  return,  they  shall  not  be  liable  to  be  sued  in  any  other 
action  for  making  such  return^ 

Where  issue  is  joined  upon  the  traverse  of  the  return,  and 
the  prosecutor  does  not.  proceed  to  trial  according  to  the 
practice  of  the  court,  judgment  as  in  case  of  a  nonsuit  may 
.  be  given*. 

Since  the  preceding  statute,  a  mandamus,  incases  to  which 
the  statute  applies,  is  in  the  nature  of  an  action,  pleadings 
therein  beitig  admitted,  and  it  seems  that  in  such  cases  a 
writ  of  error  lies  upon  the  judgment* ;  but  upon  the  award 
of  a  peremptory  mandamus,  in  a  case  to  which  tbestat.of 
Ann.  does  not  apply,  a  writ  of  error  will  not  lief. 

It  appears  from  the  wording  of  the  statute,  that  there  are 
many  cases  to  which  it  does  not  extend  ;  therefore  in  all  ^ 
those  cases  the  proceedings  must  be  according  to  the  course 
of  tb^oommon  law*. 

a  S.  7.  el  P.  Wiitt.351.Str.  1052. 

b  Xynastoii  ▼.  Mayor  of  Shiewibuiy,  f  Dean  of  Dublin  t.  Uie  Kins>  ^  c^- 

T.  9  &  10  O.  8.  MSr^snd  Str.  1052.        ror^-D.  P.  21it  April,  1784.  1  Bro. 

S.C.        .     .  P.  C  73.  Tomlia*s  Ed. 

c  BiiU.  N.  P.  803.  See  Sir.  1063*  f  BmlU  N.  P.  804. 
d  ^iVif  an  v.  Holmet»  Sfty.  R.  1 10.  R.  ▼. 

Mayor  of  Staflbrd,  4  T.  R.0S9. 
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CHAP.  XXIX. 


MASTER  AND  SERVANT, 

L  Of  Actions  by  Servants  against  their  Masters^ 
for  the  Recovery  of  their  Wages. 
11.  Of  the  Liability  of  the  Master  in  respect  of  a 
Contract  made  by  the  Servant. 

in.  Of  the  Liability  of  the  Master  in  respect  of  a 
tortious  Act  done  by  the  Servant. 

IV.    Of  Actions  brought  by  Masters  for  enticing  away 
Apprentices  and  Servants^    and  for  Injuries 
done  to  their  Servants ;  and  herein  of  the  Action 
for  Seduction — Witness — Damages. 


I.  Of  ^ctions  by  Servants  against  bheir  Masters^  Jhr 

the  Recovery  of  their  Wages. 

If  a  person  retaios  a  servant  under  an  agreement  to  pay 
bim  so  much  by  the  day,  month,  or  year,  in  consideration 
of  the  service  to  be  perforrned,  the  servant,  having  fulBlled 
his  part  of  the  contract,  may  maintain  an  action  against  the 
master,  or,  in  case  of  his  death,  against  his  personal-repre- 
sentative, for  a  breach  of  the  contract  on  the  part  of  the 
master. 

The  form  of  action  will  depend  upon  the  nature  of  the 
contract ;  if  the  contract  be  by  deed,  an  action  of  debt  or 
covenant  must  bebrought(l);  if  by  parol,  fue.  in  writing, 
but  not  a  specialty  or  verbal,)  an  action  of  debt  or  assumpsit. 


(I)  If  a  feme  covert,  without  any  authority  from  her  husband, 
contract  with  a  servant  by  deed,  the  servant  having  performed  the 
service  stipulated,  may  maintain  an  action  of  assumpsit.  White  v 
Cuyler,6T.R.176. 

Oct 
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If  a  servant  be  hired  in  the  general  way',  he  is  considered 
to  be  hired  with  reference  to  the  general  tinderstandibg  upon 
the  subject,  viz.  that  he  shall  be  entitled  to  his  wages  for  the 
time  he  shall  serve,  though  he  do  not  continue  in  the  service 
during  the  whole  year  {9);  and  if  be  die  before  the  end  of 
the  year,  his  personal  representatives  will  ,be  entitled  to  a 
proportionable  part  of  the  wages  due  to  him  at  the  tinne  of 
his  dea^bk 

A  master  may  discharge  his  servant  at  a  motneiit*s  warn- 
ing for  misconducts^  e*  g.  for  being  absent  nboB  wanted, 
tipping  from  hooe  at  night  without  bis  m«ster*a  leave,  &€. 
and  in  such  case  the  servant  will  only  be  entitled  to  eildi 
wages  as  are  due  at  the  time  of  Ms  disobarge  (S). 

A  servatit  who  comes  over  from  tbe  Wett  Indlesc^  where 
he  has  been  a  slave,  and  who  continues  in  the  service  of  his 
master,  in  England^  without  any  agreement  for  wages,  is  not 
entithd  to  any  wages,  unless  there  lun  been  an  ejipresa  pro* 
niae  on  the  part  of  the  master. 


II.  0/  the  Liahilily  of  Masters  in  respect  of  Contracts 

made  by  their  Servonis. 

A  CONTRACT  made  by  a  servant  acting  under  the  express' 
authority  of  the  master,  is  binding  oo  tbe  master* 

And  the  same  rule  holds,  where  the  servant  acts  under  an 
implied  authority. 

The  defendant%  who  was  a  dealer  in  iron,  sent  a  wateraaaa 
to  the  plaintiff  for  iron  on  trust,  and  paid  for  it  afterwanlB. 
He  sent  the  same  waterman  a  second  time,  with  ready  money, 
who  received  the  goods,  but  did  not  pay  for  Ibem.    Pratt^ 

a  Admitted  in  CutterT.  Powell^  6T.  R.  c  Alftwl  v.  M.  of  FM^^upWi   J  Bqp. 

320.  N.  P.  C.  3. 

b  RobinsoQ  t.  Hindman,  B.  R.  Lon-  d  F.  N.  B.  120.  G. 

d6n  SittingB  after  M.  T.  41  O.  9.  e  Huttrd  v.Ttoulwdl,  ate.  005. 

Kenyoo^  G.  J.,  3  la^.  N.  P.  C.  235. 


■^^^^.^••i'— ^^■•-k>^»^^ii-^MaM«Bi^^>irtMki^.^Bi**^iHi*I 


(2)  Seethe  case  of  Worth  v.  Viner,  in  Via.  Abr*  vol.  3.  p.  8.  tit. 
Apportionment. 

(3)  But  if  the  servant  has  not  been  guilty  of  niseoadact^  and  the 
master  discharges  him  without  wamine,  the  servant  in  that  ease  wiH 
be  entitled  to  a  month's  wages  beyond  the  wages  doe  f<yr  the  pertad 
of  actual  service.     Admitted  per  Kenyon,  C.  I^,  S«  C« 
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C.  J.,  ruled,  thait  the  eendiag  the  waterman  on  trust  the  &nt 
lime^  and  tbe  defendant  paying  for  the  goods,  was  giving  the 
wmterman  a  credit  so  as  to  make  tbe  defendant  liable  upon 
tlie  second  contract. 

In  an  action  by  a  publican^  for  beer  sold,  it  appeared  that 
tite  defendant  had  dealt  with  tbe  plaintiff  on  credit,  »nd  paid 
him  several  sums  for  beer;  at  length  tbe  defendant  gave 
notice  to  plaintiff's  servant,  who  brought  the  beer,  that  he 
would  pay  for  the  beer  as  it  came  in.  Tbe  defence  to  the 
present  actio*  was,  that  the  defendant  bad  paid  the  servant. 
Lord  EldoB,  C.  J.,  thought  that  the  defendant  was  liable; 
for,  as  tbe  change  in  the  usual  mode  of  dealing  had  been  sug- 
Ideated  1^  the  defendant  himself,  and  as  he  had  personal  desu* 
mgs  with  the  master,  in  a  particular  mode,  notice  to  the  ser- 
vant alone  of  a  change  in  that  mode  would  not  be  sufficient; 
the  defendant  must  OTiew  that  the  roaster  himself  had  notice 
of  it,  or  he  could  have  no  defence  to  tbe  action. 

In  an  action  on  a  farrier's  bills  it  appeared,  that  tbe  de- 
fendant, by  an  agreelment  with  the  groom,  allowed  him  five 
g^neas  ayear,  for  which  he  was  to.keep  the  horses  properly 
abod,  and  furoiah  tbeni  with  proper  medicines  when  neces- 
sary. jLord  Kenyon  said,  that  it  was  nodefence  to  tbe  action, 
unless  the  plaintiff  knew  of  this  agreement,  and  expressly 
trusted  the  groom.  That  if  the  servant  buys  things  which 
come  to  his  master's  use,  the  master  should  take  care  to  see 
them  paid  for;  for  a  tradesman  has  nothing  to  do  witk  auy 
private  agreement  between  the  roaster  aiid  servant. 

But  where  an  express  authority  is  not  given  by  tbe  master, 
and  from  the  nature  of  tbe  case  an  authority  cannot  be  im- 
plied, the  master  is  not  liable. 

Hence,  where  the  chaise  of  tbe  master  bad  been  brolcen  by 
the  negligence  of  his  servant^  and  the  servant  desired  a 
coachmaker,  who  had  never  been  employed  by  the  master,  to 
repair  it,which  was  accordingly  done,  and  tbe  master  refuting 
to  pay  the  aeiount  of  the  bill  sent  in  by  tbe  coachmaker,  he 
insisted  on  retaining  the  chaise  as  a  lien ;  Lord  Ellenborougb, 
C.  J.,  was  of  opinion,  that  the  coachmaker  was  not  entitled 
so  to  retain  it;  for  whatever  i^^aiffi  of  tbatsort  he  might  have, 
he  must  derive  it  from  legitimate  authority;  that  unless  the 
maalcnr  ^Hai  Ymtta  in  the  habit  ef  employnng  tbe  tradesman  in 


f  Gratland  v.  Fieemati,  3  Bip.  ff.P.    k  liitoox)f.<lfe«Mrood,4S8p.N.P.C. 

C.  S5.  174. 

S  Precioui   V.  Abel,  1  £sp.  N.  P.  C.      . 

S60. 


,  lOtfe  MASTER  AND  SERVANT. 

tbe  way  of  his  tradej  it  should  not  be  in  the  power  of  the  ser* 
vatit  ro'bind  him  to  contracts  oif  which  the  master  had  not 
any  knowledge,  and  to  which  he  had  not  given  any  assent** 
It  was  the  duty  of  the  tradesman*  when  he  was  employed^ 
to  have  inquired  of  tbe  principal,  whether  the  order  was 
given  by  his  authority;  but  having  neglected  to  do  so,  tbe 
master  was  not  liable  to  tbe  demand,  and  the  detainer  of  the 
chaise  was  unlawful. 

When  the  master  is  in  the  habit  of  paying  ready  mone^ 
for  articles  furnished  in  certain  quantities  to  his  ftimilyS  if 
the  tradesman  delivers  other  goods  of  the  same  s6rt  to  the 
servant,  upon  credit,  without  informing  the  master  of  it,  and 
the  latter  goods  do  not  come  to  the  master's  use,  the  master 
is  not  liable. 

A  master  contracted  with  a  tradesman  to  serve  him  with 
articles  for  ready  money^,  and  the  master  gave  his  servant 
money  to  pay  for  the  articles,  which  was  done  accordingly; 
after  some  time,  the  master  turned  away  his  servant  and 
took  another,  to  whom  he  gave  money  as  before;  the  second 
servant  did  not  pay  the  tradesman,  and  afterwards  ran  away: 
an  action  having  been  brought  by  the  tradesman  against  the 
master,  it  was  bolden,  that  the  master  was  not  liable  to  pay 
the  money  again  (4). 

A  journeyman  to  a  baker  was  bolden  a  good  witness  to 
prove  the  delivery  of  bread  to  tbe  defendant',  without  a 
release,  in  a  case  where  there  was  not  any  evidence  of  an 
usage  for  the  journeyman  to  receive  the  money  for  the 
bread  delivered. 

A  clerk  who  receives  money  for  his  master  is  a  good  wit- 
ness to  prove  that  be  has  paid  it  over  to  bis  master,  exneces- 
sitaH  ret,  without  a  release". 

i   Pcaice  y.  Rogcn,  3  Bap,  N.  P.  C.  214.  1  Adams  v.  DftTit,  3  Esp.  N.  P.  C.  4X 

See  alto  1  Show.  95.  £IdoD,  C.  J. 

k  Stubbing  v.  Ueintz,  Feake^s  N.  P.  C.  m  Matthews  v.  HaydoD^  9  Esp.  M.  P.  C. 

47.  509. 


(4)  It  nvas  said  by  Lord  Kenyon  in  this  case,  that  if  tbe  master 
employs  tbe  servant  to  buy  things  on  credit,  be  will  be  liable  ta 
whatever  extent  the  servant  shall  pledge  bis  credit. 
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III.  Of  the  LiahUiiy  of  the  Master  in  respect  of  a 
ioriiouB  Act  done  hjf  his  Servant. 

Am  action  od  the  case  will  1  ie  against  a  master  for  an  injury 
done  through  the  negligence  or  unskilfulness  of  the  servant 
acting  in  his  master's  employ. 

As  where  the  servants  of  a  carman  ran  over  a  boy  in  the  . 
streets',  and  maimed   him  by  negligence,  an  action  was 
brougfit  against  the  master,  and  the  plaintiff  recovered. 

So  where  the  servant  of  A.«,  with  his  cart,  ran  against  the 
cart  of  B.,  which  contained  a  pipe  of  wine,  whereby  the  wine 
was  spilled ;  an  action  was  brought  against  A.,  the  master, 
and  holden  to  be  maintainable. 

An  action  on  the  case  is  the  proper  remedy  for  an  injury 
of  this  kind,  and  not  an  action  of  trespass'. 

In  these  cases,  if  the  declaration  state  that  the  defendant 
(the  master),  negligently  drove  his  cart^,  &c.  it  will  be  sup* 
ported  by  evidence  that  the  defandant*s  servant  drove  the 
cart. 

The  servant  may  be  examined  by  the  defendant  (the  mas- 
ter) as  a  witness,  having  been  released  by  his  master*,  but  not 
otherwise' ;  because  the  verdict  in  this  action  mav  be  given 
in  evidence  by  the  master,  in  an  action  brought  by  him 
against  the  servant,  o^  to  the  quantum  of  damages. 

In  like  manner,  the  servant  of  the  plaintiff  may  be  exa- 
mined by  the  plaintiff,  having  first  been  released  by  the 
plaintiff^ 

To  an  action  on  the  case  against  several  partners*,  for  , 
negligence  in  their  servant,  whereby  the  plaintiff's  goods 
were  lost,  it  cannot  be  pleaded  in  atatement  that  there  are 
other  partners  not  named.  / 

Having  stated  the  cases  in  which  the  law  considers  the 
master  as* responsible  for  the  injurious  act  of  his  servant,  it 
may  be  proper  to  observe,  that  where  the  servant  commits  a 
wilful  trespass,  without  the  direction  or  assent  of  the  master, 
an  action  of  trespass  will  not  lie  against  the  master;  in  such 

B  1  I^d.  R^jm.  730. a «L  H*ri Place,  s  Qtcen y.  the  New  RiTer Com.  4T. 

o  Id;                                               -  R.  589. 

p  Mor]eyT.Geiifoid,2H.Bl.  449.  t  Miller  t.  Fttooner,  1  Camp.  N.  P.  C.  * 

q  Brucker  y.  Fkomoiit,  6  T.*R.  669.  261. 

J  Jervit  y.  Hayes,  2  Str.  1063.  pcK  Lee,  u  Mitchell  y.  Taibntt  and  othen,  6  T. 

C.  J.  R.  649.    Bee  2  Boe.  k  Pal.  N.  R. 
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case  tbe  servant  only  is  Viable.  As,  where  a  servant  of  the 
defendant  wilfully  drove  the  defendant's  chariot  against  Uie 
plaintifi's  chaise^;  an  action  of  trespass  having  been  brought 
against  the  defendnnt,  it  appeared  in  e^ridence*  that  tbe  de- 
fendant was  neither  present  at  the  time  when  the  injury  was 
obmmiited,  nor  bad  he  in  any  manner  directed  or  asaented 
to  the  act  of  his  servant ;  it  was  holden,  that  the  actiton  cott4d 
not  be  maintained. 

So  where  one  of  a  ship's  crew  wilftiUy  injured  anolAier 
thip,  without  any  direction  from  or  privity  «Df  the  maater,  it 
was  bcrfden,  that  trespass  could  not  be  maintained  jgaiofti 
tbe  master,  although  he  was  on  board  at  tbe  time^. 

If  a  master  command  bt«  servant  to  do  an  illegal  act*,  the 
servant,  as  well  as  the  master,  will  be  liable  to  the  party  in^ 
jured;  for  the  servant  cannot  plead  tbe  command  of  tbe 
DMister  in  bar  of  a  trespass. 

An  action  on  the  case  was  brought  against  a  master  and 
bis  servant*,  for  breaking  a  pair  of  horses  in  Lincoln's  Inn 
Fields,  where,  being  unmanageable,  they  ran  against  and  hurt 
tbeplaintifi*;  it  appeared  that  themaster  was  absent;  butit 
was  holden,  on  motion  in  arrest  of  judgment,  that  the  action 
would  lie ;  for  it  should  be  intended  that  the  master  sent  tlie 
servant  to  train  the  horses  there. 

Tn  an  action  on  the  case^  azainst  the  defendant  for 
causing  a  quantity  of  lime  to  be  placed  on  the  high  road,  by 
meand  of  wbich  tbe  plain  tiff  and  his  wife  were  overturned 
and  much  hurt,  and  the  chaise  in  which  they  then  were  was 
considerably  damaged ;  it  appeared  that  the  defendant  having 
purchased  a  house  by  the  road  side,  (but  v/hich  he  had  never 
occupied),  contracted  with  a  surveyor  to  put  it  in  repair  for 
a  stipulated  $uin;  a  carpenter  having  aeon-tract  under  tbe 
surveyor  to  do  the  whole  business,  employed  a  brickiayer 
under  him,  and  he  again  conCractodt  for  a  quantity  of  lim^ 
with  a  lime-burner,  by  whose  servant  the  lime  in  qtiestioor 
was  laid  in  the  road.  In  support  of  the  octiou,  it  was  con- 
tended, tbattthe  act  which  caused  the  iivjury  cotaplsdiied  of^ 
was  an  act  done  for  the  benefit  of  the  defendfrnt^and  in  con* 
sequence  of  bis  having  authorized  others  to  work  for  hiaa; 
and  although  the  person  by  whose  neglect  tbe  accident  hap- 
pened was  theimmedTate  servant  of  another,  yet  for  the  bene- 

X  M<]liaiui8  ▼.  Grifdffltt,  1  Eait,  106.  b  Brnthv^tetaMd,!  Bof.«»dlPDl.404. 

y  Bowcher  v.  Noidstrom,  1  Taunt  568.  Sec  Matthewi  ▼.  Wett  Mid.  Wtter 

Stt  VioMna  T.  Mooniey,  ii&fr.  p*  W^Mte  Com|Maiy,  3  Camp.  17.  P.  C. 

1070.  40a.  Mi4 mnis  T.  SdBcr,  4  M.  A  S: 

z  Sftods  y,  Clald,  Bhew.SSi.  Hf. 
a  Mkhael  t.  Alsitrte  .«ad  ansthet,  2 

Lev.  172.    Ste  ante,  p.  437. 
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fit  of  the  public^  hn  mwt  be  eonMdered  90  the  ^eivmni 

of  tbe  defeoUanU  ,  If  the  defendanft  vfZ9i  not  liable,  the 
plaiatiff  might  be  obliged  to  saeell  the  partiei  who  had 
^M4>contra^ts  before  be  oould  obtain  redreea.  Ob  tke  part 
of  tbe  defendaot,  it  was  <ttr^ed«  (irsty  ^at  tbe  cause  of  actioa 
did  not  arise  on  tbe  defendant's  premises,  the  complaint 
being,  that  a  quantity  of  lime,  which  should  have  been 
placed  there,  was  actually  laid  on  tbe  high  road  :  that  being 
the  cade,  there  wa&no  authority  to  shew  that  the  defendant 
was  liable,  merely  because  the  act  from  which  the  injury 
arose  was  done  for  bis  benefit.  If  that  general  proposition 
wet^  tfuCy  it  might  be  contended^  tbad  the  defendaot  qiust 
havB  ans^wer^ad  loc  a^iy  accident  which  might  have  happened 
during  ibe  preparation  of  the  lime  in  the  liroe-borner  s  yard. 
Secondly,  that  the  liabiUty  of  the  principal  to  answer  for 
his  agents,  is  founded  in  the  supenntenaance  and  control 
which  he  is  supposed  to  have  over  them.  1  Bl.  Com.  431. 
In  the  civil  law,  that  iiability  was  confined  to  the  person 
standing  in  the  velation  of  p a ter-fafnilias  to  the  person  4o4iig 
the  injury.  Inst  lib.  4.  tit.  5.  §  1.  Dig.  lib.  9.  tit.  3.  And 
though  rn  our  law  it  has  been  extended  to  cases  whete  the 
irgen t  h  not  a  inere  -domestic,  yet  the  prkiciple  continues  tbe 
saae.  Now  clearly  ifwas  not  in  tbe  power  of  thta^iefenAsfit 
to  control  the  agent  by  whom  rtie  injury  to  this  plaintiff 
was  effected.  He  was  not  employed  by  the  defendant,  but 
by  the  lime*burner ;  nor  was  it  in  the  defendant's  power 
t^  prevent  him,  or  any  one  of  the  intermediate  sub^on^* 
tractiog  parties,  from  executing  the  respectiipe  parts  of  that 
business  which  each  had  undertaken  to  perform.  The  court, 
however,  were  of  opinion,  that  tbe  action  would  lie;  and 
that  it  was  competent  to  the  plaintiff  to  bring  his  action 
either  against  tbe  person  from  whom  the  authority  flowed^ 
or  against  the  person  by  whom  the  injury*  was  actually 
committed. 

A.  and  B.  were  partners  in  tbe/businesa  of  public  carriers; 
by  agreement  between  them,  A.  profvided  borsesand  driver^ 
for  certain  stages,  and  fi,  for  the  remainder.  It  was  holdeo% 
that  notwithstanding  this  division  of  the  concern  between 
them,  they  were  responsible  for  the  misconduct  and  neg- 
Ugenceof  their  drivers  aod  servants  throughout  tbe  whole 
difttaaoe.  And  that  it  was  not  any  d^ence  to  B.  that  tba 
•crvant,  through  vrtiose  negligence  an  injury  had  been  com- 
mitted^  had  been  hired  and  was  paid  by  A«  alone. 

The  captain  of  a  king's  ship  of  war  waa  faolden  not  to  be 

c  W«yland  v.  EUrins,  Holf «  N.  P.  C.  227.  Gibbs,  C.  5. 


1070  MASTER  AND  SERVANT. 

retpoDsible  for  the  damage  done  to  another  vessel,  through 
the  negligence  of  hisiieutenant',  who  was  upon  deck,  and 
bad  the  actual  direction  and  management  of  the  steering  and 
oaTigating  of  the  ahip  at  the  time,  and  when  the  captain  was 
not  upon  deck,  nor  was  called  upon  by  bis  duty  to  be  thepe. 


IV.  Of  Actions  brought  by  Masters  for  enticing  dway 
Apprentices  and  ServanU^  and  for  Injuries  done 
to  their  Servants ;  and  herein  of  the  Action  for 
Seduction — Witness — Damages.  - 

An  action  on  the  case  may  be  mainUined  by  a  master 
against  any  person  who  entices  away  his  apprentice  or  ser- 
vant from  his  service*,  or  who  continues  to  employ  such  ser- 
vant after  notice,  though  the  defendant  did  not  procure  the 
servant  to  leave  his  master,  or  know  when  he  employed  him, 
tbat  he  was  the  servant  of  another^  But  the  master  may,  if 
be  chooses,  wave  his  action  for  the  tort' ;  and  bring  an  action 
of  indebitatus  assumpsit  for  work  and  labour  done  by  his  apr 
prentice,  against  the  person  who  tortiously  employed  him. 
So  the  captain  of  a  ship  of  war  detaining  an  apprentice  who 
had  been  impressed,  after  verbal  notice  by  such.apprentice 
of  bis  condition,  is  liable  in  an  action  by  the  master  for  wages 
for  the  service  of  the  apprentice\ 

It  is  not  material  whether  the  apprentice  be  legally  ap- 
prentice or  not;  it  is  sufiScient'if  he  be  so  defactoK 

It  has  been  holden'^,  that  a  master  cannot  maintain  ^n  ac- 
tion for  seducing  his  servant,  after  the  servant  bas  paid  him 
thepenaity  stipulated  by  his  articles  for  leaving  him.  Neither 
can  an  action  be  maintahied  for  barbouring  an  apprentice  as 
such,  if  the  master  to  whom  he  was  bound  was  then  not  an 
housekeeper,  and  of  the  age  of  twenty.four  yearrf. 

d  Iticholson  v.  Mounsey,  1&  East,  384.  i   Baiber  y.  Dennis,  Balk.  68.  6  Mod. 

c  Adm.  per  cur.  in  Q.y.  Daniel,  6  Mod.  69.  S.  C  PBCOgnixed  by  Ixwd  Hail. 

18^  ^ckc>  C-  ^'  ^^  R-  ^'  St-  Nicholas. 

f  Blake  y.  Lanyon,  6  T.  R.  221.  1  Burr.  S.  C.  94, 96. 

g  Lightiy  v.Clouston,  1  Taunton's  Rep.  k  Bird  ▼.  Randall,  3  Bwr.  3345.  1  Bl. 

112.    See  also  Foster  ▼.  Stewart,  3  R.  387. 

MauleandSelwyn,  191.S.P.  1   Oye  y.  Felton,  4  Taunt.  676. 
b  Bades  y.  Vandeput,  M.  25  G.  8-  B.  R. 

6  East,  39.  B. 
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A  master  may  maintain  an  action  for  an  injury  done  to  hit 
servant,  as  false  imprisonment^  battery,  &c.  wbicb  deprives 
the  master  of  his  service.  The  form  of  action  is  an  action 
of  trespass,  usually  termed  an  action  per  quod  servMum 
amistt^  the  gist  of  the  action  being  the  loss  of  service;  and 
hence  the  servant  may  be  a  witness",  for  he  is  not  interested 
as  to  this  point. 

Of"  the  Action  for  Seduction^ 

This  form  of  action  is  frequently  adopted  by  a  parent  for 
the  purpose  of  obtaining  a  compensation  in  damages  for  de- 
bauching his  daughter  (5),  and  getting  her  with  child,  aAd 
the  expenses  attending  the  lyin^-in  (6).  As  to  the  nature  of 
the  action,  it  has  been  solemnly  decided",  contrary  to  the 
opinion  expressed  by  Buller,  J.,  ante  p.  (5),  that  this  is  an 
action  of  trespass,  and  not  trespass  on  the  case;  and  conse- 

Suently  that  a  count  for  breaking^and  entering  the  plaintiiTs 
welling-house,anddebauchinghisdaughter,wherebyhelost 
^  her  service,  may  be  joined  with  a  count  omitting  the  trespass 
''  to  the  dwelling-house,  and  merely  stating  that  the  defendant, 
with  force  and  arms,  debauched  the  plaintiff's  daughter, per 
'quod  seroitium  amisit     It  has  been  holden,  that  this  action 
may  be  maintained,  although  the  daughter  was  of  age  at  the 
time  of  the  seduction^     But  as  the  action  is  founded  on  the 
loss  of  service,  that  must  be  alleged  in  the  declaration'  (7); 

m  Jewell  v.  Haiding,  T.  10  O.  1 .  GUb.  recognized  in  Ditcham  v.  Bond,  2 
-    Evid.  94.  ed.  1761 .     1  Str. 595.  S.  C.        Maale  and  Selwyn,  436. 

by  the  name   of  Duel  y.  Harding,  o  Bennett  t.  Allcott,  2  T.  R.  166. 

LewiB  T.  Fog,  2  Str.  944.  S.  P.  p  Saterthwaite  ▼.  Dewhurst,  B .  R.  £.  25 
n  Woodward  y.  Walton,  2  N.  R.  476.        G.  3.  cited  in  5  East,  47.  n.  and  BISS. 


(5)  If  the  injury  of  seduction  is  accompanied  with  an  illegal 
entry  of  the  house, of  the  parent,  he  has  his  election  either  to  bring 
trespass  for  the  breaking  and  entenog,  and  lay  the  debauching  of 
the  daughter,  and  loss  of  her  service^  as  consequential  damages,  or 
he  may  bring  an  action  on  the  case  for  debauching  his  daughter. 
per  quod  serviUum  amiM*. 

(6)  A  master 9  not  standing  ji  the  relation  of  a  parent,  may 
maintain  this  action  for  debauching  his  servant*  Fores  v.  Wilson^ 
Peake's,  N«  P.  C.  55.  In  like  manner  it  may  be  maintained,  for 
the  seduction  of  an  adopted  child.  Irwin  v.  Dearman,  1 1  East.  93. 

(7)  "  Although  the  daughter  cannot  have  an  action,  yet  the  fa- 
tlier  may,  not  for  assaulting  his  daughter,  ^nd  getting  her  with 

•  Per  BuUer,  J.  2  T.  R.  167, 16S.  and  Holt,  €.  J.  Urd  RayVn.  1032. 
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tod  iCiBUft  be  proved  thH  the  relatioii  of  flfiMtor4yid  Mr?«nt 
Iwhich  in  these  cetes  ihe  kew  inplie»  ffom  very  slight  circttm* 
#teo€esJ  siibeisted  9t  the  time  wben  the  injury  wiik  com- 
iiiitted^»  aftd  the  oircimifttanGe  of  the  daiighter  having  been 
underage  at  that  time,  will  not  dispeDse  with  the  necessity 
of  this  proof'.  It  is  not  necessary,  however,  to  prove  a  C0194- 
tract  for  service,  if  the  daughter  was  in  fact  a  servaDt,  nor 
that  she  slept  in  the  house*.  But  evidence  must  be  given  of 
acts  of  service ;  the  slightest,  however,  will  be  sufficient,  as 
milking  cows'  and  the  like. 

Witnis$.^^The  duughter  or  servant  is  a  competent  witness 
to  prove  the  case. 

.  PlaintiflT  brought  trespass  against  the  defendant  for  break- 
ing and  entering  his  house",  and  debauching  his  daughter,  by 
which  he  lost  her  service  for  a  long  space  of  time.  Upon 
the  trial  it  appeared,  that  the  defendant  was  admitted  in  the 
way  of  courtsnip,  to  visit  the  young  woman ;  that  proposals 
had  been  made  on  both  sides;  that  one  night  she  went  to  bed, 
and  left  her  chamber  window  open,  and  the  defendant,  by 
setting  a  ladder  to  her  window,  got  into  her  chamber,  and 
having  lain  with  her,  she  became  pregnant,  and  afterwards 
bad  a  child,  whereby  the  father  was  put  to  a  great  expense. 
These  facts  the  judge  at  Nisi  Priusaamitted  the  daughter  to 
prove,  upon  which  the  jury  gave  150/.  damages.  A  motion 
rbr  a  new  trial  was  made  on  ^e  following  grounds:  1st,  Be- 
canse  the  verdict  was  against  evidence,  there  being  no  proof 
of  any  trespass  committed  in  breaking  the  bouse^  but  on  the 
contrary,  that  the  w'rodow  having  been  left  opca  by  the  plain- 
tiff's daughter,  tlie  defcndant  entered  by  virtue  of  a  licence 
from  her,  and  so  could  not  be  a  trespasser.  Norton  v.  Jason^ 
StyK  S98.  Hunt  v.  Wotton,  T.  Raym.  260.  Sdly,  That  the 
daughter,  wbo  was  jMrik^ps  mmm#,  and  swearing  fer  her 
father,  and  in  consequence  of  that,  swearing  for  herself,  was 
UtA  a  cosnpeteat  witness.  9dly,  That  the  dMMgvs  were  ex- 
cessive) no  loss  of  service  having  been  proved,  and  the  jury 
aaistak^n  in  their  assessment  of  the  damages,  the  girl  having 
atnee  the  trml  brought  another  action  fbr  breach  of  the 

q  FMUethwaite  ▼.  Parkes,  3  Buir.  1878,    t  Per  Bufler,  5.  in  B«nnea  t.  McOtt^ 

recognized  bj  BiiJler,  J.  in  2  T.  R.       ,2  T.  R.  168. 

1^6.  '  u'Cock  ¥.  Wortham,  B.  K.  M.  10  G.  2. 

r  Dean  v.  Peal,  S  East,  45.  MSS.  9.  C.  shortly  imported  in  Str. 

■  Itanb  ▼.  Bifmtt,  N.  P.  C.  6  Iftp.  92.  ieS4. 

chAd^  because  this  is  a  wrong  particularly  done  to  her,  yet  for  the 
hsi  of  her  service  €a»sed  op  this.^*  Per  Roll.  C.  J.  Norton  v. 
Jason,  Sty.  d^a* 


MASTER  AND  SERVANT.  lOTS 

pfityMiiM  of  niarriag&  Bed  per  curiawi  as  to  tbe  Ant  grouad^ 
tbe  defendant's  entry  intoi  the  bouse  vrithoat  tbe  privity  of 
ttie  frtther  or  motbtr,  is  plainly  a  treapass ;  as  to  the  94^  the 
daugihter  was  a  competent  witness^  and  no  mom  interested  in 
thequestiofi'than  servaots  in  actioBs.bvoaght  by  their  maslevs 
for  beatifi^  theoiy  per  quod  tfaeii*  masters  lost  their  service,  in 
which  cases  the  servants  are  cofistiNytly  adasittedu  MIy,  The 
damages  in  this  case  are  far  from  being  excessive;  the  de* 
fendant  being  admitted  in  an  honourable  way,  made  a  very 
uageoerous  use  of  tbe  acquaintance  with  tbe  daughter,  which 
is  a  great  aggravation  of  hisofienee,  and  it.  is  hardly  possible 
to  estimate  tbe  damage  of  a  father  under  such  circumstances; 
and  as  to  loss  of  service  not  having  been  proved,  that  was 
quite  immaterial*  tbe  rule  being,  that  where  the  loss  of  ser«». 
vice  is  the  gist  of  tbe  action,  there  it  must  be  proved  ;  as  in 
trespass  by  a  master  for  beating  his  servant ;  but  where  Uid 
oaly  in  aggravation  of  damages,  los^r  of  service  need  not  be 

E roved:  and  here  tbe  action  is  founded  on  the  trespass  in 
realcing  the  house,  and  tbe  loss  of  service  is  only  coase« 
queotial  to  it.  As  to  tbe  new  action  that  ba3  been  brought, 
we  cannot  take  any  notice  of  it. 

Witnesses  cannot  be  examined,  on  the  part  of  the  plakitrff, 
as  to  the  daughter's  general  character  for  chastity,  except  ia 
aniswer  to  evidence  induced  by  the  defendant  oigemrMbai 
charaetei^.  A  specific  breach  of  chastity  ailedged  on  the 
part  of  Ibe  defendant  will  not  afford  ground  for  such  exMni' 
nation^.  Nor  does  the  mere  cross-examination  of  tbe 
daughter  to.  shew  that  she  had  been  guilty  of  improper  con« 
duct,  entitle  the  plaintiff  to  call  other  witnesses  to  her  cha* 
vacter*.  The  daughter  is  not  bound  to  answer  in  cioss-e»» 
aminationi  whether  she  bad  not  previously  been  criminal 
with  other  nien\  Neitbef  can  evidence  be  admitted  thai 
tbe  defendant  accomplished  the  seduction  by  means  of  a 
l^nHse  of  marriage\ 

Of  the  Damages. 

Libmrl  dMnage^  are  Hswstty  given  in  an  actfvon  for  sednc-* 
tion,  and  the  couvts  are  disinclmed  t&  gvamt  new  trials  merely 
on  She  groutod  of  excess  in  that  respedtS 

From  a  laudable  desire,  as  I  conceive,  to  suppress  the  vice 

<  B^tiifleM'v.  M^ittey^  1  damp.  N.  P.  C.    t  Dodd  v.  Nonrii$  3  Cstnp.  N«  P.  C» 

4ae.  M9. 

J  S.  C.  1?  lb. 

iTDbdd  ▼.  Norris,  3  Camp.  N.  P.  C.    c  TuUidg«  v.Wade,3  W{Ts.  ISSdmon- 

519.  son  ▼.  Machall,  2  T.  R.  4.  Bennett 

V.  Allcott,  t  T.  R.  we. 
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of  seduction,  against  wbich  oiir  criminal  code  has  not  pro- 
vided any  punishment,  many  eminent  judges  h^ve  thought 
It  proper  to  direct  juries  in  ascertaiuinf^  the  amount  of  the 
damages  in  this  action,  to  ha?e  regard  pot  merely  to  the 
injury  sustained  by  the  loss  of  service,  a  proper  compensa- 
tion for  which  mi^htamount  toa  few  pounds  only,  but  also 
to  the  wounded  feelings  of  the  parent  or  parry  standing  in 
loco  parentis. 

In  Southernwood  v.  Ramsden.  Middx.  Sittings  after  H.  T. 
IDth  Feb.  1805,  wbich  was  an  action  by  a  custom-house  of^ 
ficer  against  a  cow-keeper,  for  the  seduction  of  the  plainttfl*'8 
daughter  per  quodservitium  amisit^  Lord  EHenborough,  C.  J. 
in  explaining  the  nature  of  this  action,  said,  that  it  was  laid 
as  a  trespass,  and  was  founded  on  the  injury  done  to  the 
fieither  by  the  loss  of  the  service  of  the  child  ;  this  was  ne- 
cessary to  let  in  the  case,  but  when  this  was  established, 
farther  damages  might  be  conceded  for  the  loss  which  the 
father  sustained  by,  being  deprived  of  the  society  a^d  comfort 
of  his  child,  and  by  the  dishonour  which  he  reckives.  The 
jury  gave  SCO/,  damages.  Lord  Eldon,  C.  J.  had  expressed 
a  similar  opinion  al  Bristol  Summer  Assizes,  1800,  1n  the 
case  of  Chambers  v.  Irwin,  where  the  action  was  brought  by 
an  aunt,  for  the  seduction  of  her  niece,  against  the  defendant, 
a  lieutenant  in  the  navy.  The  chief  justice  told  the  jury» 
that  in  calculating  the  quantum  of  damages,  they  were  not 
to  look  merely  to  the  loss  of  service,  which  might^amount 
only  to  a  few  pounds,  but  also  to  the  wounded  feelings  of 
the  party.    The  jury  gave  900/.  damages. 

From  the  amount  of  the  damages  in  the  preceeding  cases, 
it  will  be  observed,  that  due  respect  was  paid  by  the  jury  to 
the  direction  of  the  judge.  It  may  be  remarked,  that  al- 
though this  practice  of  giving  damages  for  the  wounded  feel^ 
ingsoi  the  party  can  scarcely  be  reconciled  «.^)th  tbe'stnct 
rule  of  law,  which  entitles  a  person  to  recover  only  secundum 
allegata  9^  probata ;  yet,  when  the  nature  of  the  vice  of  se- 
duction, and  the  pernicious  consequences  which  result  from 
it  are  duly  considered,  few  persons  (however  anxious  they 
may  be  that  the  boundaries  between  civil  injuries^  and  cri- 
minal offences  should  be  preserved  as  distinct  as  possible) 
wiH  regret  that  such  a  practice  has  been  adopted. 

Since  the  publication  of  the  preceding  remarks,  an  appli- 
cation was  made  to  the  court  of  B.  R.,  to  set  aside  an  inqui- 
sition on  the  ground  of  excessive  damages',  where  the  plain- 
tiff had  declared  against  the  defendant  for  the  seduction  of 

d  Irwiny.Deanntu«B.K.£.4&G.3.MS.  and  U  EMt,23. 
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his  adopted  daughter  and  servant,  and  the  jury  had  given 
lOO/,  damages,  although  it  appeared  that  the  only  pecuniary 
damage  which  the  party  had  sustained,  was  the  being  obliged 
to  hire  another  servant  for  five  weeks  during  the  lying-in. 
The  plaintiff  had  been  a  Serjeant  in  a  regiment  of  the  line, 
and  the  servant  was  the  daughter  of  a  deceased  comrade, 
whom  the  plaintiff  had  adopted  and  maintained.    It  was 
urged,  that  she  could  only  be  considered  as  a  servant;  and  a 
case  was  cited  as  having  been  tried  before  Chambre,  J.  at 
Worcester,  where,  upon  an  action  brought  by  a  father  for  the 
seduction  of  his  natural  daughter,  that  learned  judge  told  the 
jury  they  must  consider  her  merely  in  the  character  of  a  ser- 
vant, and  award  the  plaintiff  a  compensation  for  the  loss  of 
service  only.    The  conrt,  however,  in  the  present  instance, 
refused  the  application.  Lord  £llenborough,C.  J.  observing, 
that  the  courts  had  uniformly  expressed  their  reluctance  to 
disturb  the  verdict  in  this  action,  merely  on  the  ground  of 
excessive  damages,  and  referred  to  Edmonson  v.  Machell, 
9  T.  R.  4. — that  it  was  a  case  sui  generis,  where,  in  esti- 
mating the  damages,  the  parental  feelings,  and  the  feelings 
of  those  who  stood  in  loco  parentis,  bad  always  been  taken 
into  consideration ;  and  although  it  was  difficult  to  conceive 
upon  what  legal  principles  the  damages  could  be  extended 
ultra  the  injury  arising  from  the  loss  of  service,  yet  the 
practice  was  now  inveterate,  and  could  not  be  shaken.     He 
added*,  that  the  action  having  been  considered  in  Edmon- 
son V.  Machell  to  extend  to  an  aunt,  as  one  standing  in  loco 
parentis,  he  thought  that  the  present  plaintiff,  who  ba  1 
adopted  and  bred  up  the  daughter  of  a  friend  and  comrade 
from  her  infancy,  seemed  to  be  equally  entitled  to  maintain 
the  action  on  account  of  the  loss  of  service  to  him, « ag- 
gravated by  the  injury  done  to  the  object  on  whom  be  had 
thus  placed  his  affection. 

e  11  Swt,  24, 5. 
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NUSANCE. 

I.  In  what  Ca£e8  am  Action  for  a  Niteance  m^  be 

maintained. 
.  II.  By  wham  and  againBt  whom  an  Action  far  a  Nit- 

sance  may  be  maintained. 
III.  Emdence^  Sfc. 

t«  In  what  Cases  an  Action  for  a  Nusance  may  be 

mainMined. 

An  action  on  the  caae  li€»  for  a  nusaiiGe  to  tbe  babitation 
or  land  of  another;  as»  if  A.  build  an  house  so  aa  to  hang 
over  tha  land  of  B.»  whereby  the  raia  &iJs  upon  B.'8  land, 
and  iojuves  it,  B.  may  maintain  an  action  against  A.  for  tfais 
nusance*.  So  if  tbe  owner  of  tbe  adjacent  land  erects  a 
building  so  near  the  bouse  of  (be  plaintifl^as  to  prevent  tiie 
air  and  light  from  entering  and  €4MBing  through  the  plaiii- 
tiiTs  windows,  an  action  will  lie. 

Formerly  it  was  bblden,  that  a  party  could  not  maintain 
an  action  for  a  nusance  of  t^ia  kind,  unless  he  had  gained  a 
right  in  tbe  lights  by  prescription^  (1),  and  in  conformity 

t  Penraddock*B  case,  5  Rep.  100.  b.    b  fiowiy  v.  Pope,  1  Leon.  16S.    Cro. 
1  Rol.  Abr.  107.  pi.  18.  2  Rol.  Abr.        Eliz.  US.  S.  C 
140.  pi.  11. 

(1)  But  if  the  owner  of  land  had  built  a  house  on  part  of  tbe 
land,  and  afterwards  sold  the  house  to  one  person,  and  the  adjacent 
land  to  another,  tbe  vendee  of  the  house  might  maintain  an  action 
against  the  vendee  of  the  land  for  obstructing  his  lights,  although 
the  house  was  not  an  ancient  house,  because  the  law  would  not  per- 
mit the  vendor,  and  by  consequence  no  person  claiming  under  him^ 
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with  this  rule,  it  was  usujil  to  state  io  the  declaration  that 
the  house  was  an  ancient  house,  wherein  were  ancient  win* 
dows,  through  which  the  light  had  entered,  and  bad  tieen 
used  to  enter  from  time  immemorial*  (9).  But  the  modern 
doctrine  (which  was  first  laid  down  by  Wilmot,  J.',  and  has 
been  acted  upon  ever  since)  is,  that  upon  evidence  of  an 
adverse  enjoyment  of  lights  for  twenty  years  or  upwards, 
unexplained,  a  jury  may  be  directed  to  presume  a  right  by 
grant  or  otherwise.  But  if  the  period  of  enjoyment  falls 
short  of  twetity  years,  then  other  circumstances  than  the 
mere  length  of  ti«e  must  be  brought  in  aid,  in  order  to 
raise  the  presumption  of  the  plaintiff's  right  (3).    Upon 

c  8«e  Go.  Ent  Ht.  Action  lur  le  Gate,       Uyton,  B.  R.  M.  26  O.  3.     TImm 
pi.  17.  cttet  are  iCpoited  in  S  Wmi.Soiuid* 


d  Lewis  ▼.  Price,  Wooeeiter  Sum.  Am.        17S.  a.    See  also  Hubert  ▼.  Giotci^ 
1761,  coram  WUmot,  J.    Dougal  ▼.        1  Esp.  N.  P.  C 141^ 
Wilson,  C.B.T.&  0. 3.    Darwin  ▼. 


to  derogate  from  his  own  grant.  Palmer  v.  Fletcher,  I  Lev.  I  at* 
In  caeea  of  this  kind,  it  is  obvious,  that  as  the  plaintiff  could  not 
aver  and  prove  that  the  house  was  an  ancient  house,  snch  allegation 
and  proof -must  have  been  deemed  unnecessaiy.  See  Cox  v.  Map 
thew8»  1  Ventr.  837- 

(2)  Against  this  prescription  a. contrary  prescription  to  obstmct 
the  lights  could  not  be  alleged.  9  Rep.  85.  b.  Bnt  by  the  ens- 
torn  of  London,  every  citizen,  upon  an  ancient  foundation,  may 
build  a  house  as  high  as  he  pleases*     Anon.  Comyns*  R.  273. 

(3)  The  same  rule  holds  in  respect  to  other  easeaaents.  An  ad« 
verse  enjoyment  of  a  right  of  way  for  twenty  years  unexplained,  is 
evidence  sufficient  for  the  jury  to  found  a  presumption  that  it  was 
a  legal  enjoyment.  Campbell  v.  Wilsons  3  East  294.  In. an  ac- 
tion upon  the  case  for  obstructing  a  way  which  the  plaintiff 
claimed  over  defendant*s  close^  it  appeared,  that  there  had  been  an 
abf^ute  extingui8))ment  of  the  right  of  way  some  years  ago,  by 
unity  of  possession ;  but  the  way  having  been  used  for  thirty  years 
preceding  the  action,  Yates,  J.  directed  the  jury  to  presume  a  grant 
from  the  defendant.  Keymer  v.  Summers,  Bull.  N.  P.  74.  cited 
in3T.  R.  157.  • 

Indepmdently  of  any  particular  enjoyment  which  another  has 
beeo  accustomed  to  have*,  ev^ry  person  is  entitltfd  to  the  benefit 
«f  a  flow  of  water  in  his  own  land,  without  diminution  or  alteration  ; 
bat  an  adverse  right  may  exist  founded  ou  the  occupation  of  ano» 
thcr ;  and  although  the  stream  be  either  diminished  m  quantity,  or 

*  Pet  Und  EUsuborougt),  C.  J.  in  Beeley  v.  Shaw,  9  East,  %li.    See  also  Bal- 

stoa  ▼.  Benstcd,  1  Gamp.  K.  P.  C,  409. 

ToL.n.  D  9 


\ 
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this  principle  of  preBuming  a  rieht  by  grant.  &c.  from  length 
ofpossessiony  it  has  been  usual  to  insert  in  the  declaration  a 
county  with  a  general  description  of  the  bouse  and  windows, 
not  stating  them  to  be  ancient  (4). 

Total  privation  of  light  is  not.oecessaiy  to  sustain  the 
action*  If  the  plaintiff  can  prove,  that  by  reason  of  the  ob* 
•truction  he  cannot  eqjoy  the  light  in  ao  free  and  ample  a 


even  corrupted  in  quality,  as  by  means  of  fkt  exerobe  of  certain 
trades,  yet  if  the  occupation  of  the  party  so  taking  or  using  it  bath 
existed  for  so  lone  a  time  as  may  rais^  the  presumption  of  a  grant, 
the  other  party,  whose  land  is  below,  must  take  the  stream  subject 
to  such  adverse  right.  Twenty  years  exclusive  enjoyment  of  the 
water,  in  any  particular  manner,  affords  a  conolusive  presumption 
of  right  in  the  party  so  enjoying  it,  derived  from  grant  or  act  of 
Parliament.  But  less  than  twenty  years'  enjoyment  may  or  may 
not  afford  such  a  presumption,  accordingly  as  it  is  intended  with 
circumstances  to  support  or  rebut  the  right.  When  a  mill  has  been 
erected  upon  a  stream  for  a  long  period  of  time,  it  gives  t#  the  owner 
a  right  that  the  water  shall  continue  to  flow  to  and  from  the  mill  ia 
the  manner  in  which  it  has  been  accustomed  to  flow  during  all  that 
time*.  The  owner  is  not  bound  to  use  the  water  exactly  in  the  same 
manner  or  to  apply  it  to  the  same  mill :  if  he  were,  tbst  would  stop 
all  improvements  in  machinery.  Hence,  the  occupier  of  a  mill  built 
on  the  site  of  an  old  mill,  which  had  existed  for  forty  years,  may 
maintain  :«n  action  for  forcing  backwater  and  injuring  his  miir« 
although  he  has  not  enjoyed  the  mill  precisely  in  the  same  state  for 
twenty  years ;  and  therefore  it  was  holden  to  be  no  defence  to  such 
an  action  that  the  occupier  had,  within  a  few  years,  erected  in  his 
mill  a  wheel  of  different  dimensions,  but  reqmring  less  water  than 
the  old  one.  Saunders  v.  Newman,  1  B.  &  A.  958.  In  a  public 
navigable  river  twenty  years  possession  of  the  water  at  a  given  level 
Ss  not  conclusive  as  to  the  right.  Voogbt  v.  Winch,  9  B.  & 
A.  663.  The  presumption  of  a  right  by  prescnption  to  a  pew, 
founded  on  long  enjoyment,  may  be  rehutted  by  shewing  the^hne 
when  the  pew  was  originally  built.  Griffith  v.  Matthews,  5  T.  R. 
S96.  N.  "  A  seat  in  a  church  may  be  annexed  to  a  house,  either 
by  a  faculty  or  prescription;  and  from  long  uninterrupted  usage  a 
faculty  may  be  presumed.**    Per  BuUer,  J.,  S.  C. 

(4)  Formerly,  indeed,  the  omission  of  the  woi^  ancient  was  cured 
by  verdict,  in  cases  where  it  was  alleged  in  the  declaration,  quod 
lumen  inferri  cofCsuevitf  because  from  those  words  the  court  would 
intend,  that  a  prescription  had  been  given  in  evidence.  Kosewell 
V.  Prior,  Ld.  Raym.  392-  Salk.  .459,  46o.  Carth.  454.  So 
quod  de  jure  uiam  habuii  was  holden  good  after  verdict,  with- 
out other  words  of  prescription*  St.  John  v.  Moody,  %  Lev. 
148. 
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noftnner  as  he  did  before,  it  will  be  sufficient*.  If  an  an-' 
cient  window  be  enlarged,  the  owner  of  the  adjoininfi;  land 
cannot  lawfully  obstruct  the  passage  of  light  to  any  part  of 
the  space  occupied  by  the  ancient  window/ altnough  a 
greater  portion  of  light  be  admitted  through  the  unob- 
structed part  of  the  enlarged  window,  than  was  anciently 
enjoyed'; 

It  would  be  an  endless  task  to  enumerate  all  the  instances 
of  nusance,  for  which  an  action  may  be  maintained.  It 
may  be  sufficient  to  observe,  that  the  erection  of  any  thing 
offensive  so  near  the  house  of  another,  as  to  render  it  use- 
less and  unfit  for  habitation,  e.  g.  the  erection  of  a  swine- 
stye*,  lime  kiln*,  privy*,  smith's  forge*^,  tobacco  mill',  or  the 
like,  is  actionable.  The  principle  on  which  the  rule  of  law 
proceeds  is,  sic  utere  tuo^  ut  non  lusdas  alienum^,  "  enjoy 
your  own  property  in  such  a  manner,  as  not  to  injure  that 
of  another  person/'  It  must  not,  however,  be  inferred, 
from  the  preceding  remarks,  that  an  action  can  be  main- 
tained for  a  thing  done  merely  to  the  inconvenience  of 
another. 

The  building  a  wall  which  merely  intercepts  the  pros- 
pect of  another,  without  obstructing  the  light,  is  not  ac- 
tionable*. 

^  So  the  opening  a  window,  whereby  the  privacy  of  a  neigh- 
bour is  disturbed,  is  not  actionable^  The  only  remedy  in 
this  case  is  to  build  on  the  adjoining  land,  opposite  to  the  of- 
fensive window. 

In  an  action  on  the  case  against  defendant,  for  keeping 
dogs  so  near  plaintiff's  dwelling-house'  that  he  was  dis-' 
turbed  in  the  enjoyment  thereof,  it  appeared  in  evidence, 
that  defendant  kept  six  or  seven  pointers  so  near  plaintiff's 
dwelling-house,  that  his  family  were  prevented  from  sleep- 
ing during  the  night,  and  were  very  much  disturbed  in  the 
day-time.  There  was  not  any  evidence  given  on  the  part 
of  the  defendant,  notwithstanding  which  the  jury  found  a 
verdict  for  defendant.  On  a  motion  for  a  new  trial.  Lord 
Kenyon,  C.  J.  said,  **  I  know  it  is  very  disagreeable  to  have 

•  Cottereir  ▼.  Griffitfis,  4  Etp.N.  P.  C    1  Stjanv.Hutchinion,  London  SitttOgt, 

69.  after  M.  T.  40  G.  3.  B.  R.  Kenjon, 

f  Chandler  v.  tTbompaon,  3  Camp.  N.        C.  J.  MSS. 

P. C. 80. per Le Blanc,  J.  m  ORjep.SQ. 

m  Aldffed*sca8e,9Rep.50.a.  n  Per  Wxay,   C.  J.   0  Rep.  58.   b. 

h  Per  Wray,  C.  J.,  S.  C.  Knowlet  ▼.  Richardion,  1  Mod.  5$, 

i  Jonee  ▼.  Powel,  Hutt.  136.  o  Per  Eyre,  C.  J.  ez  relatione  Le  Blanco 

k  Bradlejr  y.  GiU,  Lutv.  8S.  J.  3  Camp.  N.  P.  C.  82. 

p  8tieet,clerlL,T.Tagwell,  B.R.  M.T, 
41  G  3.  MSS. 
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•ucb  neighbours,  but  we  cannot  grant  a  new  trial.  Cases 
certainly  of  this  nature  have  been  made  the  subject  of  in- 
'vestigation  in  courts  of  justice:  I  remember  a  case  in 
Peere  Williams^  "where  the  plaintiff's  house  being  so 
near  the«  church,  that  the  five  o*cJock  morning  bell  dis- 
turbed her,  the  plaintiff  came  to  an  agreement  with  the 
churchwardens,  that  she  should  erect  a  cupola  and  a  clock, 
and  in  consideration  thereof  the  five  o'clock  bell  should  not 
be  rung.  This  was  considered  as  a  good  agreement,  and 
the  chancellor  decreed  an  injunction  to  stay  the  ringing  the 
bell.'  If  the  defendant  continues  the  nusance,  and  you 
think  it  advisable,  you  may  bring  a  new  action."  Rule 
refused. 

An  action  cannot  be  maintained  for  a  resisonable  use  of  a 
person's  right,  although  it  may  be  to  the  annoyance  of  an- 
other: as  if  a  butcher,  brewer,  &c.  use  his  trade  in  a  conve- 
nient place^ 

For  a  nusance  in  a  public  highway,  an  action  cannot  be 
maintained,  unless  there  be  special  damage* ;  and  mere  ob- 
struction of  the  plaintiff's  business*,  or  delaying  him  a  little 
while  in  ajourne^\  is  not  such  special  damage  as  will  sus- 
tain an  action ;  for  the  damage  ought  to  be  direct*,  and  not 
consequential;  e,g,  the  loss  of  a  horse,  or  some  corporal 
hurt,  as  falling  into  a  trench,  &c.  (5):  and  the  party  must 
have  used  common  and.  ordinary  caution^  If  the  imme- 
diate and  proximate  cause  of  damage  be  tbeunskilfulnessof 
the  plaintiff,  he  cannot  recover.  As  where  it  appeared*  that 
some  bricklay^s  employed  by  the  defendant  had  laid  seve- 
ral barrows  full  of  lime  rubbish  before  the  defendant's  door; 
the  plaintiff  was  passing  in  a  single  horse  chaise;  the  wind 
raised  a  whirlwind  of  the  lime  rubbish,  and  that  frightened 
the  horse,  which  usually  was  very  quiet ;  be  started  on  one 

(|  MaiUn  ▼.  NutkiB,  t  P.  Wmi.  SeS.  uP^CnrCvth   191. 

y  Com.  Dif.  action  upon  the  caselbr  z  PerCuz.  in  Fiuine  y.  Partiich,  Garth. 

nuiance(C.)  191. 

•  1  Inst.  6&  a.  y  Butterfidd  y.  Forester,  11  East,  SO. 

t  Hubert  y.  Qroyes,  1  Esp.  H.  P.  C  a  Flower  y.  Adam,  !l  Taunt  314. 

148.  cited  in  Roac  y    Miles,  B.  R. 

B.  T.  56  Q.  3.  4  Manlt  ftSehryn,  103.  . 


(5)  The  grantee  of  an  occupation  war  may  maintain  an  action 
against  the  owner  of  the  land  orer  which  the  way  leads  for  ob- 
•tructing  it,  without  proving  special  damage,  although  it  apprar 
that  such  way  has  been  naed  by  the  public  for  twelve  yeara  and 
npwarda.     Allen  v.  Ormond,  8  East,  4. 
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Bide,  and  would  hare  run  against  a  waggon  which  was  meet- 
ing them,  but  the  plaintiff  hastily  pulled  him  round,  and 
the  horse  then  ran  over  a  lime  heap  lying  before  another 
man's  door:  by  the  shock  the  shaft  was  broken ;  and  the 
horse  being  still  more  alarmed  by  it,  ran  away,  and  overset 
the  chaise,  and  the  plaintiff  was  thrown  out  and  hurt  It 
was  holdeo,  that  as  the  immediate  and  proximate  cause  of 
the  injury  was  the  unskilfuUiess  of  the  driver  the  action 
could  not  be  maintained. 

Whether  the  damage  stated  be  sufficient  to  maintain  the 
action,  is  frequently  the  subject  of  controversy  (6). 

The  plaintiff  declared\  that  he  was  entitled  to  certain 
tithes,  and  that  his  direct  way  to  carry  them  to  his  barn  waa 
through  a  certain  highway  ;  that  the  defendant  had  stopped 
up  the  highway  by  a  ditch  and  gate  erected  ex  transnerso 
vice ;  and  that  by  reason  of  such  obstruction,  he  (the  plain- 
tiff) was  forced  to  carry  bis  tithes  by  a  longer  and  more  dif* 
ficult  way;  verdict  for  the  plaintiff,  and  5/.  damages.  It 
was  moved  in  arrest  of  judgment,  that  this  being  laid  in  a 
<:ommon  highway,  the  obstruction  was  a  common  nusance, 
and  that  therefore  the  action  would  not  lie;  and  1  Inst.  5& 
was  cited ;  but  it  was  resolved  by  the  court,  that  the  action 
was  maintainable;  for  they  said,  that 'this  rule,  "that  the 
action  will  not  lie  for  that  which  every  one  suffers,*'  ought 
not  to  be  taken  too  largely;  in  this  case  the  plaintiff  had 
sustained  a  particular  dahiage;  for  the  labour  and  paint 
which  he  was  forced  to  take  with  his  cattle  and  servants,  by 
reason  of  the  obstruction,  might  be  of  more  value  than  the 
loss  of  a  horse,  which  had  been  bolden  to  be  sufficient  da- 
mage to  maintain  such  aotion. 

This  case  was  recognized  in  Chichester  v.  Lethbridge^ 
Wille's,  73,  where  the  declaration  was  similar  to  the  fore- 
going, with  this  addition  only,  that  defendant  opposed  the 
plaintiff  in  attempting  to  remove  the  nusance. 

Where  plaintiff  declared  that  before,  and  at  the  time  of 
committing  the  grievance,  he  was  navigating  his  barges 
laden  with  goods,  along  a  public  navigable  creek,  and  that 
defendant  wrongfully  moored  a  barge  across,  and  kept  the 
same  so  moored,  from  thence  hitherto,  and  thereby  ob- 
Btructed  the  public  navigable  creek,    and  prevented  the 

a  Hart  y.BenettyT.Joaet,  160. 
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{6}  See  an  useful  note  on  this  sabject  by  Daraford.  Williss,  74. 
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plaiDtiir  from  navigating  hia  barges  ao  laden,  per  faMNtplaio^ 
liff  was  obliged  to  convey  his  soods  a  great  distance  over 
land,  and  vi^as  put  to  trouble  and  expense  in  tbe  carriage  of 
his  goods  over  land  »>  held^  that  this  was  sufficient  special 
damage,  for  which  an  action  upon  the  case  would  lie. 

Where  there  is  direct  special  damage,  an  action  on  the 
case  lies  for  not  repairing*  as  well  as  for  a  nurance  in  a  high- 
way, if  an  individual  is  liable  to  repair ;  but  otherwise, 
vrhere  the  county  or  parish  is  to  repair  the  highway'. 

If  the  proprietor  of  tithes  permit  them  to  continue  upon 
the  soil*,  the  land-owner  may  maintain  an  action,  and  reco- 
ver damages  against  the  tithe-owner,  for  having  suffered  the 
tithe  to  remain  on  the  land  more  than  a  reasonable  time 
after  it  was  set  out,  to  the  detriment  of  the  herbage  (7). 

But  this  action  cannot  be  maintained,  if  the  tithe  h^s  not 
been  duly  set  out ;  t.  g.  if  the  tithe  of  wheat  has  been  set  out 
in  shocks  or  riders  as  they  are  termed  in  the  north  of  Eng- 
land, instead  of  being  set  out  in  the  sheaf  as  the  common 
law  requires :  or  if  the  tithe  of  hay  has  been  set  out  in  the 
swath,  instead  of  being  set  out  in  the  cock* ;  or  if  it  be  set 
out  in  grass  cocks  without  having  been  tedded. 

In  an  action  against  the  defendant  for  neglecting  to  take 
away  the  tithes  of  hay  from  the  plaintiff 'aground  after  the 
same  had  been  duly  set  out,  and  notice  given  to  defendant, 
by  the  plaintiff^,  it  appeared  in  evidence,  that  the  tithes 
were  set  out  from  the  swath  into  grass  cocks,  without  any 
tedding  or  making  of  the  same;  whereupon  Heath,  J.  non- 
suited the  plaintiff,  on  the  ground  that  the  plaintiff  ought 
first  to  have  tedded  tbe  grass.  On  motion  to  set  aside  the 
non-suit,  the  court  of  B.  R.  were  of  opinion,  that  Heath,  J. 
bad  correctly  laid  down  at  the  trial  the  common  law  princi- 
ple as  applied  to  thia  case;  Lord  Ellenbororougb,  C.  J.  ob- 
aerving,  *Hhe  rule  is  for  the  rector  to  take  bis  tenth  part  in 
that  first  convenient  stage  of  the  process,  when  the  subject 

^  RoK  ▼.  lfik%  4  Maale  li  SdvTB,  e  Admitted  S  T.  R.  72. 

101.  i  SlMllGraMT.Jowle,13EMt,26l. 

e  lInit5Sm.n.  (S.)  HaigimTe^a  cd.  g  lUyei  ▼«  WiUet,  3  fisp.  N.  P.  C.  31. 

d  Rnncll  ▼.  Men  of  Devon,  a  T.  R.  b  Mcwmen t.  MQcpm,  10£est,5. 

671.  •  *     - 


(7)  The  land-owner  may  also  diatrain  the  tithes  damage  feaaant; 
adm.  per  Ldv  Kenyon,  C.  J.  8  T.  It  76w ;  but  be  cannot  justiff 
tarniDg  in  his  cattle  on  the  land,  and  thcmby  consuming  the  tithe. 
Williams  t.  Laduer,  8  T.  R-  ?«• 
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matter  may  be  equally  divided,  and  that  is  when  it  is  pjut 
into  grass  cocks  in  the  common  process  of  hay-making ; 
and  it  is  agreed  on  all  bands  that  the  usual  course  is  for  the 
grass  to  be  tedded  after  it  is  cut»  before  it  is  made  into  grass 
cocks.    This  may  possibly  not  be  necessary  under  extraor^ 
dinary  circumstances  of  weather;  but  where  that  is  so,  it 
ought -to  be  shewn.    Le  Blanc,  J.  added,  that  the  subject 
matter  was  not  in  a  proper  state  to  be  tithed,  until  it  came 
into  grass  cocks,  in  the  ordinary  course  of  the  process  of 
making  it  into  hay ;  that  is,  by  first  turning  over  the  swatb, 
after  it  has  been  cut,  that  the  under  side  maybe  exposed  to 
the  action  of  the  sun  and  air,  which  he  took  to  be  tedding 
it;  and  in  that  state  only  (he  did  not  speak  of  extraordinary 
cases,)  can  it  properly  be  put  into  grass  cocks.    The  same 
rule  of  law  had  been  recognized  in  Blaney  v.  Whitaker,  B. 
K.  M.  23  Geo.  3.    That  was  an  action  on  the  case  against 
the  parson  for  not  taking  away  the  tithe  of  turnips  after  they 
bad  been  set  out.    The  turnips  had  been  drawn  to  feed  cat- 
tle, and  every  tenth  turnip  was  thrown  aside  as  drawn,  on 
ft  ridge  opposite,  for  the  parson.    The  question  was  whe- 
ther the  tithe  were  properly  set  out  ?  the  parson  contending, 
that  the  turnips  ought  to  be  set  out  in  heaps,  or  at  least  ga- 
thered into  heaps  for  him.    Mr.  Justijce  Ashhurst  said,  that 
in  hay  and  corn,  the  farmer  must  put  it  into  cocA;^  and  sheaves 
for  his  own  benefit,  and  th^*efore  he  s^all  do  the  same  for 
the  parson  ;  but  t|iat  a  man  was  not  obliged  to  bestow  more 
labour  than  the  nature  of  the  thing  required  for  the  benefit 
of  the  parson:  and  that  this  agreed  with  the  cases.    Mr. 
Justice  Buller  said,  that  he  entirely  agreed  with  his  brother 
Ashhurst.    That  if  the  farmer  put  them  into  heaps  for  him- 
self, be  shpuld  do  so  for  the  parson;  but  if  he  did  not  do  so 
for  himself,  he  need  not  do  so  for  the  parson.    That  the 
rule  of  law  was,  that  things  should  be  tithed  as  soon  as 
they  were  in  a  ph-oper  state  to  be  tithed ;  the  same  was  the 
case  vvith  hay  and  corn. 

In  a  subsequent  case  of  nalliwell,  Clk.  v*  Trappes,  C«  B. 
Trin.  49  O.  8.  2  Taunt.  5$.  from  York  assizes,  it  appeared, 
that  on  the  same  dav  on  which  the  grass  was  cut,  the  owner 
tedded  it  abroad, and  on  collecting  it  together  again  into  what 
were  in  that  country  called  lap-cocks  or  foot-cocks,  l\e  set  out 
every  tenth  cock.  It  was  admitted,  that  the  grass  in  that 
state  was  not  fit  to  put  into  a  stack,  it  was  neither  bay  nor 
grass;  and  wbep  the  land-owner^s  bay  was  again  spread  out^ 
there  was  not  room  for  the  tithe  owner  to  spread  out  his  tithe 
to  dry  without  treading  on  the  hay  of  the  land-owixer :  as 
rouch  space,  however,  was  left  for  spreading  out  the.  tithe  as 
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the  ground  that  the  tithe  had  grown  upon*  It  was  holden 
by  Lawrence,  J.  at  the  assizes,  and  afterwards  by  the  court, 
that  the  tithe  was  duly  set  out.  It  was  adjudged  also  in  the 
same  case  that  the  common  law  mode  of  setting  out  the 
tithe  of  corn  is  in  the  sheaf,  and  not  in  the  shock'. 

There  is  another  general  rule  on  this  subject,  which  ought 
to  be  mentioned,  viz.  that  the  tithe  ought  to  be  so  set  out,  and 
the  nine  parts  leift  so  long  that  the  parson  may  have  an  op- 
portunity of  judging  by  the  view,  whether  the  tithe  is  fairly 
set  out  or  not*^  (8).  C!oni  must  be  tithed  in  the  first  conve- 
nient state  in  which  the  tithe  can  be  collected  after  the  coni 
is  cut,  which  is  in  sheaves ;  and  if  the  farmer  adopt  any  mode 
of  tithing,  which  excludes  or  abridges  the  due  means  of  the 
parson's  comparing  the  tenth  sheaf  with  the  other  nine,  it  is 

The  common  law  does  not  require  any  notice  to  the  par- 
son of  tithe  being  intended  to  be  set  out,  either  of  predial 
tithes,  or  of  animal^;  but  there  may  be  a  special  custom  re- 
quiring sueh  a  notice*,  and  notice  should  be  given  of  tithe 
hanng  beer^  set  out  previously  to  bringing  an  action  for  not 
removing  it. 


11.  By  whom  and  againMi  whom  an  Action  fm  a 

Numnce  may  be  mainiaimd. 

Iv  the  nuisance  be  to  the  damage  of  the  reversionary  as 
well  as  the  possessory  interest,  an  action  may  be  brought  as 

■ 

I  81isIlcro«T.Jowle,B.Rfi.610.3.  tbedcindsatiDrBottekiDf  aw^rtt* 

13  East,  261. 8.  P.  Uthe  of  lamhs  and  calves,  after  die 

k  Admitted  per  Cur.  in  Halliwell  t.  ^oteiotiff  had  set  them  out.    VddJct 

l^appes,S'numt59.  %t  plaiiitiff  !«.  for  lambs,  U   nc 

1  lBol.Abr.643.tit.Di8mcs(X.}pl.l.  calves.    See  also  Kemp  t.  FUewood, 

BodT  V.  Johnson,  Clerk,  Somerset  II  East,  358. 

Summer  Aarises,  1815,  Dampier,  J.  m  Butter  ▼.  Heatbby,  3  Bur.  IS91. 

a.P.N.    lUswasanactioa  agatet  n  Admitted aiy. 3 Bun. ISSS. 


(8)  The  tame  point  was  adverted  to  in  Shallcroas  v.  Jowlc,  where 
it  seemed  to  be  the  opinion  of  the  court,  that  after  the  hmd-owncr 
had  set  apart  the  tenth  sheaf,  he  ought  to  allow  the  remainiog  nine 
■heaves  to  remaio  on  the  ground  a  convenient  time  before  he  put 
them  into  shocks,  in  older  that  the  tithe-owner  might  have  an  op- 
portunity of  judging  whetherkis  tithe  had  been  fiurly  set  out^ 
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'Well  by  the  reversioner*  as  by  the  tenant  in  possession,  and 
each  wiU  be  entitled  to  recover  damages  commensurate  with 
tbe  injuries,  which  their  respective  interests  may  have  sus- 
tained. 

If  the  house,  &c.  aflfected  by  the  nusance  be  aliened,  the 
alienee,  after  request  made  to  remove  or  abate  the  nusance, 
may  maintain  an  action  for  the  nusance^. 

Tenants  in  common  may  join  in  an  action  to  recover  da- 
mages for  a  nusance,  which  concerns  the  tenements  which 
they  hold  in  common. 

The  action  may  be  maintained  against  the  person  who 
erects  the  nusance,  or  his  alienee^,  who  permits  the  nusance 
to  be  continued.  If  the  party,  against  whom  a  verdict  in 
an  action  of  this  kind  has  been  recovered,  does  not  abate  the 
nusance,  another  action  may  be  brought  for  continuing  the 
nusance,  in  which  the  jury  will  be  directed  to  give  large  da« 
mages.  N.  It  is  usual,  in  the  first  action,  to  give  nominal 
damages  only,  which,  however,  entitle  the  plaintiff  to  full 
costs. 

Tenant  for  years  erected  a  nusance',  and  afterwards  made 
an  under-lease  to  I.  S.  The  question  was,  whether,  after  a 
recovery  against  the  first  tenant  for  years  for  the  erection,  an 
action  would  lie  against  him  for  the  continuance,  after  he 
had  made  an  under-lease?  Et  pet  cur.  it  lies;  for  he  trans- 
ferred it  with  the  original  wrpng,  and  his  demise  affirms  the 
continuance  of  it:  he  hath  also  rent  as  a  consideration  for 
the  continuance,  and  therefore  ought  to  answer  the  damage 
it  occasions.  Vide  Wm.  Jones,  ^2.  Receipt  of  rent  is  up- 
holding. Cro.  Jac.  373.  555»  The  action  lies  against  either 
at  the  plaintiff*s  election. 

Case  lies  against  thelandlord  of  a  house  demised  by  lease, 
who,  under  his  contract  with  his  tenants  employs  workmen 
to  repair  the  house,  for  a  nusance  in  the  house  occasioned  by 
the  nejgligence  of  his  workmen*. 

The  trustees  of  a  turnpike  road,  empowered  by  stat.  to 
make  water  courses,  to  prevent  the  road  from  being  over^ 
flowed,  directed  their  surveyor  to  present  a  plan  for  carrying 
off  the  water  of  an  adjacent  brooK :  he  recommendj^d,  and 
on  that  recommendation  they  adopted,  and  caused  him  to 
make  a  wide  channel  from  the  road,  gradually  narrowing, 
and  conducting  the  water  into  the  ordinary  fence  ditches  of 

o  Bedingfleld  ▼.  Onslow,  3  Ler.  200.  q  6  Rep.  100.  b. 

Leader  v.  Mozon,  3  WiU.  461.  2  Bl.  r  RoteweU  v.  Prior,  Salk.  460. 

R.S24.8.C.  •  Les8UtT.Foandi9  4Tnint  640. 
PiDxuddock*!  Cut yS  lUp.  101.  a. 
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tb€  pl«iiUiff*8  land,  which  were  losufficieDt  to  diacharge  it, 
aod  his  land  was  coDsec^uentiy  oTerflowed;  It  was  holden* 
that  an  actioo  did  not  lie  against  the  defendant,  who  was 
one  of  the  trustees,  and  the  chairman,  who  had  signed  the 
order  for  cutting  this  trench ;  for  the  defendant  was  not  a 
Tolunteer:  he  executed  a  duty  imposed  on  him  by  the 
legislature,  which  he  was  bound  to  execute ;  and  he  bad 
exercised  his  best  skill,  diligence,  and  caution  in  the  ex- 
ecution of  it 


UL  Evidence^  Sfc. 

The  plaintiff  must  be  prepared  to  prove  his  possession  of 
the  land,  house,  &c.  affected  by  the  nusance,  and  the  con- 
tinuance or  erection  of  the  nusance  by  the  defendant,  as  the 
circumstances  of  the  cas^^ay  require,  and  also-  the  injury 
thereby  sustained.  . 

Where  the  plaintiff  complains  of  an  iqjury  to  an  ease- 
meat*,  it  will  be  incumbent  on  him  (unless  be  can  shew  an 
express  grant)  to  carry  his  evidence  of  the  condition  of  the 
land.  Sec.  and  the  enjoyment  of  the  right,  as  far  back  as 
possible,  in  order  to  raise  a  presumption  of  right  by  grant  or 
prescription. 

This  action  being  local  in  its  nature,  the  nusance  must  be 
proved  to  have  been  committed  in  the  county  where  the 
venue  is  laid*.  But  it  is  not  necessary  that  the  gravamen 
ahould  be  described  with  any  local  certainty'.  It  is  suffi- 
cient if  the  declaration  point  out  the  gravamen  with  certainty 
enough  to  enable  the  defendant  to  have  notice  of  it. 

The  general  issue  to  an  action  for  a  nusance  is,  noi  guilty, 
under  which  every  thing  that  shews  that  the  defendant  did 
what  he  lawfully  might  do,  may  be  given  in  evideace  (9). 

Hence  the  defendant  may  prove  that  theplaintiff  gave  him 
leave  by  parol  to  do  the  act  which  occasioned -the  nusance% 
«k1  that  it  was  done  under  that  permission ;  for  a  licence 
executed  is  not  coontermandable. 

t  Buttoo  -f .  Clarke^  6  Tumi.  29.  Douglas,  2  East,  497.    See  alio  Je& 

Q  Peake^B  Bvid.  S94.  fariea  v.  Donccmibe,  11  Bast,  S26. 

X  WanelT.  Webb,  iTannt^R.  379.  x  Winttr  ▼.  Biockvd^  S  fiaat,  SOS. 
7  Menej  and   Inweli  Mavigatioa  ▼. 

• '  II     -       ..  ... 

IV 

(9)  **  EvideDce  npon  the  general  iatne  has  of  Isle  been  allowed  in 
manv  cases,  which  in  former  times  would  not  have  been  admitted.'* 
Par  King,  C.  J.  Anon.  C.  B.  E.  4  Goo.  1.  Comyns'  R.  $74. 


(  108T 
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PARTNERS. 

■ 

I .  What  is  neceiMty  to  camtitute  m  Partnership. 
II.  H(fw  far  thfi  Acts  of  one  Partner  are  binding  on 

his  Co'partners. 
Ill:  Of  "Actions  by  and  against  Partners. 
iV.  Evidence. 


1.  What  is  necessary  to  constitute  a  Partnership. 

In  order  to  constitute  a  complete  partnership^  as  well  be- 
tween the  parties  as  in  respect  to  strangers  who  may  deal 
with  them,  a  communion  of  participation  of  profits  and  loss 
is  essential*  The  shares  of  the  parties  must  be  joint,  though 
it  is  not  necessary  that  they  should  be  equal.  If  the  par- 
ties be  jointly  -concerned  in  the  purchase,  they  must  also  be 
jointly  concerned  in  the  future  sale^  otherwise  they  are  not 
partners. 

A.  for  himself  and  his  two  partners*  (who  were  general 
merchants),  B.  for  himself  and  partner  (who  were  oil  mer- 
chants), C.  for  himself  and  son  (who  were  also  oil  mer« 
chants),  agreed  to  purchase  jointly  as  much  oil  as  they 
could  procure,  on  a  prospect  that  the  price  of  that  conuno- 
dity  would  rise.  A.  was  to  be  the  ostensible  buyer,  and 
the  others  were  to  share  in  his  purchase,  at  the  same  price 
which  he  might  give.  A.  and  Co.  were  to  have  a  half,  B.  and 
Co.  a  quarter,  and  C.  and  Co.  the  remaining  quarter.  In  pur- 
suance of  this  agreement  A.  and  Co.  ordered  a  broker  to  buy 
quantities  of  oil.  The  broker  accordingly  bought  several  ship 
loads,  and  amons  the  rest  a  ship  load  from  the  plaintiffs.  To 
some  of  the  vendors,  (not  plaintiffs  in  this  action),  B.  and  Co. 
and  C.  and  Co.^  during  the  treaty,  declared  it  to  be  a  comr 

• 

a  Coop«  andothen  T.SyTe  andotben,  1  H.  B1,S7. 
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IDOD  concern  between  them  and  A.  and  Co. ;  but.  with  respect 
to  the  plaintiffs,  the  purchase  was  made  in  the  name  of  A. 
and  Co.  only,  without  any  notice  that  the  other  defendants 
had  any  concern  in  it    The  majority  of  the  court,  viz. 
Heath,  J.,  Gould,  J.,  and  Lord  Loughborough,  C.  J.  were  of 
opinion  that  B.  and  Co.  and  C.  and  Co.  were  not  to  be  con- 
sidered as  partners  with  A.  and  Co.,  on  the  ground  that 
there  was  no  communion  of  profit  and  loss.     Each  party 
was  to  have  a  distinct  share  of  the  whole ;  the  one  to  have 
no  interference  with  the  share  of  the  other,  but  each  to  ma- 
nage his  share  as  he  judged  best.    The  profit  or  loss  of  the 
one  might  be  more  or  less  than  that  of  the  other.  .  This  was 
a  sub-contract,  by  which  was  to  be  understood  a  contract 
subordinate  to  another  contract,  made  or  intended  to  be 
made,  between  the  contracting  parties  on  one  part^  or  some 
of  them,  and  a  stranger*    A.  and  Co.  were  the  only  pur- 
chasers known  to  the  plaintiffs ;  entire  credit  was  given  to 
them  alone.    The  contracts  made  with  the  other  merchants 
were  not  admissible  evidence  in  this  cause,  except  to  prove 
a  fraud,  if  the  facts  had  gone  that  length ;  namely,  that  the 
house  of  A.  and  Co.  as  a  failing  house,  was  to  stand  forward 
in  order  to  protect  the  other  defendants,  who,  by  such 
means,  might  have  the  benefit  of  the  speculation,  if  it  proved 
fortunate,  without  sustaining  any  loss  in  the  event  of  its 
failing.     No  such  evidence  had  been  adduced;  on  the  con- 
trary, it  appeared,  that  the  objection  made  by  the  other 
vendors  to  tne  firm  of  A.  and  Co.  was,  **  thai  they  were  un- 
known  and  new  in  the  trade**  Wilson,  J.  differed  in  opinion 
from  the  rest  of  the  court,  observin^i  that  although  the  con- 
tract was'  actually  made  between  the  plaintiffs  and  A.  and 
Co.,  yet  if  the  other  defendants  were  jointly  concerned  in  it, 
they  ought  to  be  responsible,  as  much  as  if  they  bad  person- 
ally contracted;  that  they  were  so  concerned,  sufficiently 
appeared  from  the  contracts  with  the  other  merchants,  and 
their  own  declarations;  these  he  thought  were  proper  to  be 
given  in  evidence,  being  against  themselves. 

A  father  established  in  business^  on  bis  son*s  coming  of 
age,  told  him,  he  should  have  a  share  in  it,  and  held  him  out 
to  the  world  as  his  partner :  the  son  acted  as  such  for  seve- 
ral years,  but  the  particular  share  which  the  son  was  to 
have  was  not  settled ;  it  was  holden,  that  as  there  was  a 
partnership  as  between  the  parties  and  the  rest  of  the  world, 
the  presumption  of  law  was,  that  they  were  partners  inter 
Me.  That  this  presumption  not  having  been  repelled,  the 
son,  though  not  entitled  to  a  moiety,  was  entitled  to  a  share 

b  Peacock  v.  Peacock,  2  Camp.  N.  P.  C.  45. 
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of  profits;  but  it  was  left  to  the  jury  to  consider  what  was 
a  fair  and  just  proportion  for  the  father  to  give»  and  the  son 
to  expect:  the  jury  found  that  the  son  was  entitled  to  a 
fourth  part  of  the  profits. 

In  respect  of  creditors,  he  who  takes  a  moiety  of  all  the 
profits  indefinitely^  shall,  by  operation  of  law,  be  made  liable 
to  losses,  if  losses  arise ;  upon  the  principle,  that  by  taking  a 
part  of  the  profits,  he  takes  from  the  creditors,  a  part  of  that 
fund  which  is  the  proper  security  to  them  for  the  payment 
of  their  debts. 

A.  and  B.  ship-agents  at  different  ports%  entered  into  aa 
agreement  to  share,  in  certain  proportions,  the  profits  of  their 
respective  commissions,  and  the  discount  on  tradesmen's 
bills  employed  by  them  in  repairing  the  ships  consigned  U^ 
tbem,  &c«  It  was,  however,  expressly  stipulated,  l^tween 
A.  and  B.»  that  they  were  not  to  be  answerable,  for  each 
other's  losses.  It  was  holden,  that  although,  with  respect 
to  each  other,  these  persons  were  not  to  be  considered  aa 
partners  under  this  agreement,  yet  they  had  made  them* 
selves  such  with  regard  to  all  persons  with  whom  either 
contracted  as  ship-agent. 

The  distinctioi^  taken  in  the  preceding  case  as  to  an  agree- 
ment not  constituting  a  partnership  as  between  the  parties 
themsehes,  though  it  may  have  that  effect,  quoad  third-par- 
ties, was  recognised  in  the  following  case :  A.  having  neither 
ihoney  nor  credit^  offered  ta  B.  that  if  he  would  order  with 
him  certain  goods  to  be  shipped  upon  an  adventure,  if  atty 
profit  should  arise  from  them,  B.  shautd  have  half  for  his 
trouble :  B.  having  lent  his  credit  on  this  contract,  and  or- 
dered the  goods  on  their  joint  account,  which  were  furnished 
accordingly,  and  afterwards  paid  for  by  B.  alone;  it  was 
holden,  that  B.  was  entitled  to  recover  back  such  payment  in 
assumpsit  against  A.,  who  had  not  accounted  to  him  for  the 
profits;  such  contract  not  constituting  a  partnership  as  be- 
tween themselves,  but  only  an  agreement  for  a  compensation 
for  trouble  and  credit,  though  B.  were  liable  as  a  partner  to 
third  person's  creditors. 

A.  B.  and  C.  the  proprietors  of  a  stage-coach  dividing  the 
general  profits  of  the  concern*,  agreed  that  they  should  each 
work  the  coach  a  stage  with  horses,  their  separate  property, 
and  maintained  respectively  at  their  separate  expense;  it 
was  holden,  that  B*  and  C.  were  not  jointly  liable  as  co-part- 

•  Wangh  T.  CAjrver,  2  H.  Bl.  235:  Taunt.  40.    See  W^Iaad  ▼.  BUdni, 

d  Hesketh  r.  Blanshard,  4  East,  144..  Hoh'i,  K.  P.  C.  227.  and  imte.  pw 

t  Barton  v.  Handson  and   otheri,  9        10S9. 
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nen  with  A.  for  the  price  of  hay  famished  at  A/s  request 
for  the  use  of  the  horses  which  were  his  separate  property, 
but  were  kept  by  him  for  the  purpose  of  working  the  coach 
the  stage  allotted  to  him  under  the  agreement  N.  It  did 
not  appear  in  what  manner,  upon  an  adjustment  of  the  ac- 
counts, the  hay  furnished  to  the  different  horses  was  paid 
for ;  whether  as  part  of  the  general  outgoings,  or  separately 
by  each  party. 

A.  was  employed  by  B/  to  sell  goods,  and  was  to  receive 
for  his  trouble  whatever  money  he,could  procure  for  them 
beyond  a  stated  sum ;  this  was  holden  not  to  constitute  a 
partnership  between  A.  and  B.  as  to  these  goods.  So  where 
A.  having  purchased  two  bullockfl^,  put  them  to  depasture 
upon  the  lands  of  B.,  under  an  agreement  that»  after  they  had 
been  fatted,  the  profit  t<^  be  made  upon  the  resale,  above  a 
certain  sum  (at  which  A.  then  valued  the  bullocks),  should 
be  equally  divided  between  A.  and  B.  It  was  holden  that 
A.  and  B.  were  merely  partners  in  the  profits,  and  that  this 
was  a  mode  of  paying  B.  for  the  pasture ;  consequently  A. 
might  maintain  an  action  in  his  own  name,  without  joining 
Bm  to  recover  the  price  of  the  bullocks  from  a  person  to 
whom  be  had  sold  them.  So  where  there  was  an  agreement 
between  A.,  tbe  sole  owner  of  a  lighter,  and  B.  a  ligbterr 
man\  that  B.  in  consideration  of  working  the  lighter  should 
have  half  her  grois  earnings^  Lord  Ellenborough  was  of 
opinion,  that  as  this  was  only  a  mode  of  paying  B.  wages  for 
his  labour,  and  differed  from  a  participation  of  profits  and 
loss,  it  did  not  constitute  a  partnership.  So  anr  agent  who  is 
paid  by  a  proportion  of  the  profits  of  the  adventare*  is  not 
therefore  a  partner  in  the  goods^ 


II.  How  far  the  Acts  of  one  Partner  are  binding  on 

his  Co'partnere. 

A  GBME&AL  partnership  agreement^,  though  under  seaU 
does  not  authorise  the  partners  to  execute  deeds  for  each 
other,  unless  a  particular  power  be  siven  for  that  purpose. 
But  although  one  partner  cannot  bind  tbe  other  partners  by 

^  SSf^P"^^  ^'  Pbrteus,  2  H.  Bl.  690.  h  Diy  t.  BotweU,  1  Camp.  N.  P.  C. 
t  wjj*  t.ShmOI,  Devou Spcins Aniio^        829. 

JjwV^iS™  ThoBMon,  B.  ICamp.    i  B^7erT.8haipe,5Tumt.74. 

w.P.  C.331.  k  Haniton  ▼.  Jackaon  and  othen.  T 

T.  E.  207. 
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deed,  without  an  authority  by  deed,  yet  in  mercantile  trans- 
actions, in  drawing  and  accepting  bills  of  exchange,  it  never 
was  doubted,  but  that  one  partner  might  bind  the  res^»  eren 
without  their  knowledge  or  assent.  A  new  partner,  how«- 
erer,  cannot  be  bound  in  this  manner  for  an  old  debt  incur* 
red  by  the  other  partners^  before  the- new  partner  was  taken 
into  the  firm:  this  was  established  in  the  case  of  Sheriff  ▼. 
Wiiks,  1  East,  48»  There  the  plaintiffs  bad  sold  a  quantity 
of  porter  to  A*  and  B.,  who  were  then  partners,  which 
porter  was  entered  in  the  plaintiffs*  books  in  the  names 
of  A.  and  B.;  and  the  same  was  afterwards  shipped  for 
the  West  Indies,  and  the  defendant  B.  paid  the  shipping 
charges.    Six  oMmths  .afterwards  0.  became  a  partner  with 

A.  and  B.,  and  continued  so  for  a  few  months,  when  their, 
partnership  was  dissolved.  The  defendant  B.,  previous  to 
the  dissolution  of  the  partnership,  sent  to  the  pUintifTs  a 
memorandum  or  calculation,  in  his  own  hand-writing,  of 
certainjdeductions  claimed  by  him  in  respect  of  the  porter. 
Th^  plaintiffs  drew  a  bill  upon  the  defendants  for  the  balance. 
This  bill  was  accepted  by  A.  in  the  partnership  firm  of  all 
the  defendants,  by  his  subscribing  thereon,  ••  Accepted,  A. 
and  Co."  An  action  having  been  brought  by  the  plaintiffs 
against  A.  B.  and  C.  upon  the  acceptance;  and  A.  and  C, 
having  been  outlawed,  B.  pleaded  the  general  issue:  it  was 
holden,  that  the  plaintiffs  could  not  recover,  Le  Blanc,  J.  , 
observing,  *'  that  this  case  must  be  determined  in  the  same 
manner  as  if  C.  had  pleaded  to  the  action.  It  seemed  admit- 
ted, that  if  one  of  several  partners  pledge  the  partnership 
fund  for  his  individual  debt,  that  would  not  bind  the  rest 
And  he  saw  no  difference  between  the  case  of  one,  and  the 
case  of  two,  of  several  {>artners  pledging  the  joint  fund  for 
their  individual  debt,  which  was  the  case  before  the  court.** 
The  point  above  alluded  to  by  Le  Blanc,  J.,  viz.  that  one 
partner  cannot  pledge  the  security  of  another  for  his  own 
private  debt,  appears  to  have  been  expressly  decided  in  two 
cases  referred  to  by  Mr.  East;  in  a  note  to  tbcl  foregoing 
decisiAi,  viz.  in  Oregaon  and  others  v.  Huttoo  and  another, 

B.  R.  E.  t9  Geo.  3.  and  in  Marsh  v.  Vansommer  and  another, 
London  sittings  after  Mich.  T.  1788,  cor.  Buller,  J.  See 
also  Swan  v.  Steele,  ante,  p.  309. 

Where  one  of  several  partners*  commits  an  act  of  bank- 
ruptcy, which  is  afterwards  followed  up  by  a  commission 
and  assignment,  he  has  no  longer  any  property  in  the  part* 
nership  effects;  but  the  property  is  front  the  time  of  such 

1  Sm  ante,  tit.  Bills  of  Exeh,  m  Btyler.  J.  10  Eut,  42S. 
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act  of  baokruptcy,  in  his  amgnees  by  relation^  and  in  the 
aolveot  partnera. 

It  may  be  obaeryed,  that  the  general  authority  of  oiie 
partner  to  draw  bills  or  promtaaory  notes  to  charge  another 
18  only  an  implied  authority*:  and  consequently  that  impli«* 
cation  may  be  rebutted ;  for  it  is  not  essential  to  a  partner- 
ahip,  that  one  partner  should  have  power  to  draw  bills  and 
notea  in  the  partnership  firm  to  charge  the  others;  they  may 
stipulate  t>etween  themselves  that  it  shall  not  he  done;  and 
if  a  third  person,  having  notice  of  this,  will  take  such  a 
security  from  one  of  the  partners,  he  shall  not  sue  the  others 
upon  it,  in  breach  of  such  stipulation,  nor  in  defiance  of  a 
notice  previously  given  to  him  by  one  of  them,  that  he  will 
not  be  liable  for  any  bill  or  note  signed  by  the  others.    , 

If  one  of  two  partners  commit  a  secret  act  of  bankruptcy^ 
the'  other  partner  may,  for  a  valuable  consideration,  and 
without  fraud,  dispose  of  the  partnership  effects;  and 
though  he  himself  afterwards  become  bankrupt,  the  aa* 
signees,  under  a  joint  commission,  cannot  maintain  trover 
against  the  bond  fide  vewiee  of  such  partnership  Effects; 
and  the  same  rule  holds,  although  thesokent  partner  knew 
of  the  bankruptcy;  for  even,  in  such  case,  the  solvent  partner 
may  dispose  of  partnership  funds  in  discharge  of  a  debt  due 
from  the  partnership,  and  though  that  partner  afterwards 
tiecome  bankrupt,  money  had  and  received  will  not  lie 
against  the  creditor  at  the  suit  of  the  assignees  of  both\ 
Where  one  of  two  partners^  with  the  intention  of  cheating 
the  other,  goes  to  a  shop  and  purchases  articles  such  as 
might  be  used  in  the  partnership  business,  which  be  instantly 
converts  to  his  own  separate  use,  if  there  was  no  collusion 
between  him  and  the  seller,  this  is  to  be  considered  as  a 

fmrtnership  transaction,  and  the  innocent  partner  is  liable 
or  the  price  of  the  goods,  without  proof  of  any  previous 
dealings  between  the  parties. 

One  of  two  partners  drew  bills  of  exchange  in  his  own 
name,  which  he  procured  to  be  discounted  with  a  banker^ 
through  the  medium  of  the  aame  agent  who  had  discounted 
other  bills  drawn  in  the  partnership  firm  with  the  same 
banker ;  it  .was  bolden  that  the  banker  had  not  any  remedy 
agaipst  the  partnership  upon  the  bills  so  drawn  by  the  single 
partner;  because  they  did  not  appear  to  have  been  drawn 

n  GtllwmjrT.Mattheirand  another,  10  t  SeijesnOt  Inn  before  M.  T.  67 

Bwt,  SM.    aoe  DunciH^  ▼.  Lewsdei,  <K  3. 

3  Cimp.  N.  P.  c.  478.  %  Bond  ▼.Oibwn  and  another,  I  Caiq^ 

o  Pax  ▼.  Hanbury,  Cowp.  449.  N.  P.  C.  186. 
p  nupnj  ▼.  Crickett,  B.  R.  Sittinga 
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for  and  on  account  of  the  partnership.  And  although  the 
proceeds  of  these  bills  had  been  applied  to  the  use  of  the 
partnership,  yet  the  court  held^  that  the  partners  were  not 
liable  as  for  money  lent,  inasmuch  as  the  transaction  was 
originally  mere  matter  of  discount,  and  not  an  advance  of 
money  to  the  partnership,  taking  the  bills  as  a  collateral 
security.  But  where  one  of  several  partners,  with  the  privity 
of  the  others,  draws  bills  of  exchange  in  his  own  name  upon 
the  partnership  firm,  in  favour  of  persons  who  advanced  him 
the  amount,  which  he  applies  to  the  use  of  the  partnership, 
although  the  partners  are  not  jointly  liable  on  the  bills,  they 
may  bs  jointly  sued*  by  the  payees  for  money  lent. 

Where  one  6f  three  partners  after  a  dissolution  of  part- 
nership, undertook  by  deed  to  pay  a  particular  partnership 
debt  on  two  bills  of  exchange,  and  that  was  communicated 
to  the  holder,  who  consented  to  take  the  separate  notes  of 
the  one  partner  for  the  amount,  strictly  reserving  his  right 
against  all  three,  and  retained  possession  of  the  original  bills: 
it  was  hoMenS  that  the  separate  notes  having  proved  unpro* 
ductive,  be  might  still  resort  to  his  remedy  against  the  other 
partners,  and  that  the  taking  under  these  circumstances  the 
separate  notes,  and  even  afterwards  renewing  them  several 
times  successively,  did  not  amount  to  satisfaction  of  the 
joint  debt. 

Where  one  of  two  partners  makes  a  contract,  as  to  the 
terms  on  which  any  business  is  to  be  transacted  by  the  firm, 
although  such  business  is  not  in  their  usual  course  of  deal- 
ing, and  even  contrary  to  their  arrangement  with  each 
other,  and  the  business  is  afterwards  transacted  by  or  with 
the  knowledge  of  the  other  partner,  it  was  holden  that  be 
is  bound  by  the  contract  made  by  his  partner** 


III.  Of  Actions  by  and  against  Partners. 

If  three  partners  (two  of  whom  reside  abroad'  and  one  in 
England)  be  sued  for  a  partnership  debt,  and  the  partner  re* 
sident  in  England  appear  to  the  action,  but  refuse  to  appear 
for  the  partners  resident  abroad,  the  sheriff,  under  a  dii- 

r  Emlyy.Lye,  15  Ea«t,  7.  u  SandiUndi  ▼.  Ma»          £  kk.9n. 

•  Denton  v.  Rodie>  3  Camp.  N.  P.  C.  x  Morley  ▼•  Strom                    Bot.  * 

403.  PuL  254. 
S  BedtaiT.DtekiQ,2B.ftA.ftlO. 

Vpx..  U.  B  > 


«.!       > 


>«<■■«>  »-.^— -ji     «   « 
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triogaa  agiiinst  the  two  partnerB^mny  take  partnership  effects, 
though  paid  for  by  the  partner  resident  in  England  alone, 
to  whom  the  partnership  was  legally  indebted;  and  the 
court  will  not  relieve  him  against  such  distress. 

In  an  action  by  partners  for  the  non-performance  of  a  con- 
tract entered  into  with  the  partnership,  it  is  essentially  neces« 
sary  that  the  action  should  be  brought  in  the  joint  names  of 
all  the  persons  of  whom  the  partnership  consisted  at  the  time 
the  contract  was  made  (I),, other  wise  the  parties  suing  will  be 
liable  to  be  non-suited  for  the  omission  of  their  co-partners 
(9}.    The  same  rule  formerly  held  with  respect  to  actions 


(1)  Subsequently  admitted' partners,  though  under  au  agree- 
ment to  share  in  profit  and  loss,  from  a  time  antecedent  to  the  cou- 
iract^  ought  not  to  be  joined.  WiUford  v.  Wood,  1  Esp.  N.  P.  C. 
180.  Lord  Kenjon,  U.  J. 

(2)  In  one  case,  where  an  action  was  brought  in  the  names  of 
two  persons,  with  whom  the  defendants  had  dealt  as  partners,  and 
it  appeared  that  at  the  time  of  the  contract  there  was  in  fact  another 
partner,  who  had,  however,  withdrawn  his  name  from  the  firm,  but 
still  continued  to  receive  part  of  the  profits;  although  it  was  ob- 
jected that  the  dormant  partner  ought  to  have  been  joined.  Lord 
Kenyon,  C.  J.»  is  reported  to  have  refused  to  nonsuit  the  plaintiiis. 
Leveck  and  another  v.  Pollard  and  another,  s'^sp.'N.  P.  C.  468. 

So  wherein  an  action*  brought  by  A.  for  goods  sold  and  de» 
Uvered,  it  appeared  that  B.,  who  proved  the  delivery  and  value  of 
the  goods,  was  the  principal  manager  of  A.'s  trade :  and  that  he  re- 
ceived for  his  service  a  certain  salary,  and  besides  tha€,  a  certain  pro- 
portiott)  per  eeii/.,  on  the  profits  of  the  plainti£P*8  whole  trade,  and 
iDolusively  on  the  profits  of  the  demand  in  question ;  it  was  bolden, 
that  A.  might  sue  alone,  and  that  it  was  not  necessary  that  B.  should 
be  joined  with  the  plaintiff.  So  where  an  action  was  brought  by 
Mawmanf,  a  bookseller,  against  the  printer,  for  not  insuring  thle 
Travels  of  Anacharsis ;  and  it  appeared  thai  several  other  book- 
sellers, and  amongst  them  Evans,  a  witness,  bad  a  share  in  thtf 
work ;  but  inasmuch  as  Evans  had  never  contracted  with  Gillett, 
but  Mawman  was  the  only  ostensible  man,  the  court  held  that  he 
was  the  only  proper  plaintiff;  and  with  good  veason,  for  the  only 
acting  partner  might  owe  muoh  money  to  the  defendant,  which  the 
.defbidant  might  set  off ;  but  if  the  plaintiff  and  the  dormant  part- 
ner had  sued,  that  debt  of  the  acting  partner  could  not  be  setoff. 
''  There  is  a  material  distinction  between  the  case  where  partner^ 
are  defendants,  and  where  partners  are  plaintiffs;  if  you  can  find 
9^  a  dormant  partner  defendant,  you  may  make  hisA  pay,  becans!^ 

. 

•  Uoyd  V.  Arcbbowle,  3  Taunt.  924. 

t  Mtw]Banv.Qi]ktt,eittdb]r8irJ.BI«MaaM,C.J,fttaHil.nS. 


PARTNERS.  1095 

brought  against  partners,  aiid  plaiDtiffs  were  frequently  non- 
suited for  not  naming  all  the  partners  a»defenaants.  This 
rule  was  considered  as  oppressive,  inasmuch  as  it  was  not 
possible  for  the  plaintiffs  m  many  cases,  without  the  assist- 
ance of  a  bill  of  discovery,  to  ascertain  the  names  of  all  the 
persons  constituting  the  firm  with  which  they  had  bad  deaU 
ings.  On  this  ground  the  rule  was  departed  from  in  the  time 
of  Lord  Mansfield,  and  it  was  then  laid  down  that  defendants 
should  be  permitted  to  take  advantage  of  this  objection  by  a 
plea  in  abatement  only.  The  rule  laid  down  by  Loi'd  Mans« 
field  has  been  acted  upon  ever  since,  though  the  Coiirt  of 
Common  Pleas  have  lately  manifested  a  strong  disposition  to 
revert  back  to  the  ancient  rule.  The  liability  of  the  parties 
depends  upon  their  being  partners  at  the  time  when  the  con- 
tract is  made^  and  a  dormant  partner  cannot  set  up  the  plain- 
tiflTs  ignorance  of  his  being  a  partner,  to  obviate  such  liabU 
lity.  But  in  a  case  where  there  was  a  stipulation  betweea 
three  persons  who  appeared  to  the  world  as  partners^  that 
one  of  them  should  not  participate  in  the  profit  and  loss, 
and  should  not  be  liable  as  a  partner,  it  was  holden,  that  he 
was  not  liable  as  such  to  persons  who  had  notice  of  this 
stipulation. 

The  partners  in  one  house  of  trade  cannot  maintain  an 
action  against  the  partners  in  another  house  of  trade,  of 
wbich  one  of  the  partners  in  the  plaintiflTs  house  is  also  a 
member,  for  transactions  which  took  place  while  he  was 
partner  in  both  houses;  whether  the  action  be  brought  in 

y  Set  Ld.  Kenyon't  opinion  in  Sayille    s  Aldenon  ▼.  Pope,  1  C«mp.  N.P.  C• 
▼.  RobcrtaoDt  4  T.  R.  735.  494.  n. 


,-p 


'he  bat  bad  the  benefit  of  jour  work ;  but  a  peraon  with  whom  you 
have  no  privity  of  communication  in  your  contract,  shall  not  aue 
yoo.''  Bot  wherQ  a  merchant,  carryins  on  trade  on  hia  owa 
aqparata  acconnt,  intpodaeed  into  hia  firm  the  name  of  a  clerk,  who 
did  not  partake  rin  the  profits  of  the  business,  but  continued  to 

•noaiva  a  fixed  aalary*  Lord  EUenborough  held*i  that  in  an  actipu 
•9  A  bill  of  axcbayige*  payable  to  the  order  of  this  fiim,  the 
4lerk  ought  to  .have  b^  joined  as  a  plainti£P,  for  he  waa  to 
be  ooosidered  in  tfl  respects  as  a  partner  as  between  himself  and 
the  rest  of  the  vorid;  that  where  the  name  of  a  real  person  is 
intradaced  with  bis  ewn  consent,  it  is  immaterial  what  agreement 

cithern  may  be  between  bim  and  those  who  share  the  profit  and  lose 
—they  are  equally  responsibly  and  the  cootiaot  of  one  is  the  eoo- 
traetof  alL 

•  Oukkm  v.Bobson,  S  Otmp. N.  P.  C S^S. 

£bS 

♦  - 
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the  life-time  of  the  common  partner  or  after  his  decease* 
But  after  his  decease,  the  surviving  partners  of  the  one  house 
may  sue  the  surviving  partners  of  the  other  house,  upon 
transactions  subsequent  to  the  decease  of  the  common 
partner*.  Under  a  declaration  containing  only  one  set  of 
counts,  charging  the  defendant  in  his  own  right,  the  plaintiff 
'inay  recover  one  demand  due  from  the  defendant  individu- 
-ally,  and  another  due  from  him  as  surviving  partner^ 


T 


IV.  Evidence. 

Acts  subsequent  to  the  time  of  delivering  goods*  on  a 
cotttract,  maybe  admitted  as  evidence  to  shew  that  the  goods 
were  delivered  on  a  partnership  account,  if  it  were  doubtful 
at  the  time  of  the  contract;  but  if  it  clearly  appear  that  no 
partnershipexisted  at  the  time  of  the  contract,  no  subsequent 
act  by  any  person,  who  may  afterwards  become  a  partner 
(not  even  an  acknowledgment  that  he  is  liable,  or  his  accept- 
ing a  bill  of  exchange  drawn  on  them  as  partners  for  the  very 
goods),  will  make  him  liable  in  an  action  for  goods  sold  and 
delivered,  though  he  will  be  liable  in  an  action  on  the  bill  of 
exchange. 

It  is  incumbent  on  persons  dissolving  a  partnerships,  to 
send  notice  of  such  dissolution  to  all  thepersons  with  whom 
they  have  had  dealings  in  partnership.  The  Gazette  of  itself 
is  not  sufficient  notice  of  such  dissolution.  It  seems,  how- 
ever, that  in  respect  of  persons  who  had  not  any  previous 
dealings  with  the  partnership,  an  advertisement  in  the  Ga- 
zette would  be  sufficient  notice  of  the  dissolution,  so  as  to 
prevent  such  persons  from  recovering  against  the  parties  who 
constituted  the  firm  originally,  upon  a  security  given  by  one 
of  the  parties  in  the  name  of  the  firm,  after  such  notice 
t>f  dissolution*.  Bankers  ought,  regularly,  to  give  notice 
of  a  change  in  the  firm,  by  a  circular  letter;  but  such 
change  may  also  be  notified  by  an  alteration  of  the  name 
in  the  printed  cheque;  and  persons  who  have  used  the  new 
cheques  cannot  take  advantage  of  the  want  of  a  more  express 
notice'. 

a    Botanqu^T.  Wni7,6TMmt.S97.  e  Godfrey  ▼.  Tambnll  tiad  SftodMr, 

b  Richards  ▼.  Heather,  1  fi.  &  A.  39.  I  Esp.  N.  P.  C  371. 

c  SaviUe  ▼.  Robeitson,  4  T.  R.  730.  f  Barfoot  v.  QoodaU,  3  Camp.  H.  P.  C 

d  Graham  ▼.  Hope,  Peake's,  N.  P.  C.  147. 


164.    See  alao  Qoifaam  v.  llioDipeoiit 
PMkft'i  N.  P.  C.  43. 
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Assumpsit  for  goods  sold  and  delivered^.  The  plaintifTs 
witness  swore,  that  the  defendant  and  I.  S,  were  partners  in 
trade,  and  that  these  goods  were  sold  to  them  in  partnership. 
The  defendant  called  I.  S.  to  prove  that  the  goods  were  sold 
to  him,  and  that  the  defendant  had  no  concern  in  the  pur- 
chase of  them,  otherwise  than  as  his  servant.  Lord  Kenyon, 
C.  J.,  **  He  is  not  a  witness  to  prove  this,  for  he  comes  to 
defeat  the  action  of  the  plaintiff,  against  a  man  who  is  proved, 
to  be  his  partner;  and  by  discharging  the  present  de- 
fendant he  benefits  himseff,  as  he  will  be  liable  to  pay 
a  share  of  the  costs  to  be  recovered  by  the  plaintiff  in  this, 
cause." 

In  an  action  against  one  partner^  if  the  plaintiff  gives  in  a 
particular  of  his  demand,  and  the  defendant  pleads  partner* 
ahip  in  abatement,  if  the  defendant  proves  any  of  the  items, 
to  have  been  furnished  on  the  partnership  account,  he  will 
be  entitled  to  a  verdict,  although  the  plaintiff  should  be  pre* 
pared  to  prove  that  Konie  of  the  items  were  furnished  on  the 
credit  of  the  defendant  only. 

In  an  action  against  the  drawers  of  a  bill  of  exchange^, 
purporting  to  be  drawn  by  a  firm  upon  one  of  the  partners- 
constituting  the  firm,  if  it  be  proved  that  the  bill  was  ac- 
cepted by  such  drawee,  this  will  be  sufficient  evidence  of  the 
bill  having  been  regularly  drawq;  and  further,  it  is  not  ne- 
cessary, in  »uch  case,  to  prove  that  the  drawers  received  ex-- 
press  notice  of  the  dishonour  of  the  bill,  because  this  must 
necessarily  have  been  known  to  one  of  them,  and  the  know- 
ledge of  one  is  the  knowledge  of  all  (3). 

To  establish  a  partnership  between  twodefendants'^,  a  ver- 
dict on  an  issue  directed  out  of  a  court  of  equity,  to  try  whe- 
ther the  defendants  were  partners,  and  for  what  time,  on  a 
bill  filed  by  one  of  them  against  the  other,  is  admissible 
evidence  to  establish  a  partnership,  the  verdict  having  found 
them  to  be  so. 

A  person  who  suffers  his  name  to  be  used  in  a  firm^  al- 

g  Goodacre  v.  Breame,  Peake's  N.  P.  C  k  Whately  ▼.  Menheim  k  anr^  8  Eip. 

174.  N.  P.O.  608. 

h  CoUon  k  al.  ▼.  Selby,  1  Esp.  N.  P.  C.  I   Panoni  y.  Crosley,  5  Eip.  N.  P.  G. 

462.  1 99.  Lord  EUenborough,  C.  J. 
i   Portbouse  t.  Parker,  1  Camp.  If.  P.  C 

H2. 


(3)  See  Alderson  v.  Pope,  1  Camp.  N.  P.  C.  404.  n.  where  it 
waahol/len  by  Ld.  Ellenborough,  C.  J.,  that  notice  to  one  member 
of  a  firm,  was  notice  to  the  whole  partnenihip. 
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tbODgb  he  thereby  makes  himself  a  partner  to  the  world,  yet 
if  in  (act  he  is  not  so,  nor  has  any  share  in  the  profits,  may 
be  a  witness  in  an  action  brought  by  the  other  parties  in  the 
firm,  for  goods  sold  and  delivered. 

A  father  who  holds  out  to  the  world  that  bis  soo  is  bis 
partner,  and  who  sends  bills,  and  signs  receipts  in  their  joint 
naoies,  in  an  action  brought  in  bis  own  name,  is  not  pre- 
cluded from  shewing  that  his  son  is  not  a  partner". 

When  a  partnership  is  dissolved*,  it  is  not  dissolved  with 
risgard  to  things  past,  but  only  with  regard  to  things  future. 
Hence  an  admission  made  by  one  of  two  partners  after  the 
dissolution  of  the  partnership  concerning  joint  contracts, 
that  took  place  darriitg  the  partnership,  iscompetent  evidence 
to  charge  the  other  partner. 

If  one  of  several  partners  promise  individually  to  pay  a 
debt,  without  making  any  mention  of  his  partners,  such  pro- 
mise is  conclusive  evidence  that  the  debt  was  due  from  him 
individually,  and  not  from  the  partnership,  and  he  will  not 
be  permitted  to  shew  that  it  was  due  jointly  from  himself 
and  his  partners*. 

m  GloMop  T.  Colmtm,  1  Stark.  N.  P.  C.    o  Mvany  t.  SomcniDe,  %  Cunp.  N.  F. 

Vi,  C.  99  n. 

a.  Wodd  V.  Bnddick,  1  Ttunton't  R. 

104. 
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CHAP.  XXXII. 

QUO  WARRANTO. 

L  Of  the  Origin  and  Nature  of  Quo  Warran  o 
Informations^  and  Statutes  relating  thereto,  viz. 
Stat.  4  and  SW.Sf  M.  c.  18.  and  9  Ann.  c.  20. 
T^Proceedings  against  the  City  of  London  in 
the  Time  of  Charles  the  3iu2. 
II.  In  what  Cases  the  Court  will  grant  an  Infor^ 
mation  in  nature  of  Quo  Warran  to. -^^Of  the 

Corporation  Act,  Stat.  13  Car.  2.  Stat.  2.  c.  I. 
—6  Geo.  1.  c,  6.  Test  Acty  25  Car.  2.  c.  2, 
III.  Of  the  Limitation   of  Time  for  granting  an 

Information. 
W.  Of  the  Construction   of  Charters^  and  of  the 
Operation  and  Effect  of  a  new  Charter. 
V.  Bye^Laws. 
VI.  Of  the  Inspection  of  the  Records  of  the  Cor^ 

potation. 
Vll.  Of  the  PUadings. 
YIII.  Evidence. 
IX»  Judgment. 


*  I  II  hi 


I.  Of  the  Origin  and  Nature  of  Qu$  Warranto  Inform, 
motions^  and  Statutes  relating  thereto^  vix. 
Stat.  4  and  5  W.  ^  M.  e.  18.  and  9  Ann.  c. 
20. — Proceedings  against  the  City  of  London 
in  the  Time  of  Charles  the  2nd. 

1  HE  ancient  ^rit  of  quo  warranto  (1),  whence  the  infor- 

(1)  See  the  form  in  Rastars  Entr.  540.  b.  ed.  167O9  where  the 
writ  appears  to  hare  been  prosecuted  by  the  kingp^s  attorney»gene- 
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fnation  or  the  prenentday  derives  its  origin,  wasiu  the  nature 
of  a  writ  of  right  for  the  king,  against  persons  who  claimed 
or  usurped  any  office,  franchise,  liberty,  or  privilege  belong- 
ing to  the  crown,  to  inquire  by  what  authority  they  main- 
tained their  claim,  in  order  tohave  the  right  determined.  The 
judpfment  on  this  writ  was,  that  the  franchise  capiatur  in 
fnaniim  domini  regis  (2).  This  writ  having  falling  into  disuse, 
on  account  of  the  delay  with  which  it  was  attended,  a  more 
expeditious  mode  of  proceeding  has  been  adopted,  viz.  an 
information  tiled  by  the  king's  attorney-general,  in  nature  of 
a  quo  warranto,  in  which  the  person  usurping  is  considered 
as  an  otl'ender,  and  consequently  punishable  by  fine.     The 
couit,  however,  will  not  extend   this  remedy  beyond  the 
limits  prescribed  to  the  old  writ;  and,  as  that  could  only  be 
prosecuted  for  an  usurpation  on  the  rights  or  prerogatives  of 
the  crown,  so  an  information  in  nature  of  quo  warranto  can 
only  be  granted  in  such  cases*;  and  upon  this  prinqiple  the 
court  refused  to  grant  an  information  to  try  the  validity  of 
an  election  to  the  oftice  of  church-warden. 

By  Stat.  4  and  b  W.  &  M.  c.  18.  it  is  enacted  "  that  the 
clerk  of  the  crown  office  shall  not,  without  express  order  of 
thecourt,  receive  or  file  any  information  for  trespass, or  other 
misdemeanor,  or  issue  any  process  thereon,  before  he  shall 
have  taken,  &c.  a  recognizance  irom  the  prosecutor  to  the 
defendant,  in  the  penalty  of  $0/.  to  prosecute  witheffect;  and 
in  case  the  defendant  shall  appear  and  plead  to  issue, and  the 
prosecutor  shall  not,  at  bis  own  costs,  within  one  year  afj^er 
issue  joined,  procure  the  same  to  be  tried^  or  in  case  the 
defendant  shall  have  a  verdict,  or  a  noH  prosequi  be  entered 
by  the  informer,  the  court  may  award  the  defendant  costs, 
&c.  unless  the  judge  shall,  at  the  trial,  certify  that  there  was 
a  reasonable  cause  for  exhibiting  the  information,  and  if  the 
informer  does  not  pay  the  costs  taxed  within  three  months 
after  demand,  the  defendant  shall  have  the  benefit  of  the  re» 
cognizance  to  compel  him."  Although  the  words  of  this 
atatute  relate  only  tp  informations  for  trespasses,  batteries, 
and  other  misdemeanors,  yet  it  has  been  holden  to  extend  to 

ft  E.  ▼.  Shepherd,  4T.  R.  3S1.  R«t.    b  B» t. Howell, Ca. Temp. H. 347. 
Dawbeny,  Str.  1196.  3.  P. 


ral  before  the  justices  in  Eyre,  who  were  empowered  by  stal.  !»• 
Ed.  1  Stat.  2.  t.  ^.  (A.  D.  1S90.)  to  determine  pleas  of  quo  war- 
ranto.   See  9  Inst.  497. 

(3)  See  Rast  540.  b. 


I 
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ixifovfhations  in  nature  of  quo  lyarr^nto^  to  try  the  right  of 
usurping  on  public  franchisee;  oonsequently  such  informa-* 
lions  cannot  be  tiled  without  leave^,  nor  can  process  be 
issued  thereon  without  a  recognizance',  and  the  defendant  ia 
entitled  to  costs  in  the  cases  provided  for  by  the  statute^  as 
far  as  the  recognizance  extends,  tbs|t  is,  to  2Q/«  but  not 
farther*  (3).  ... 

The  usurpation  of  offices  and  franchises  in  corporations 
,  constitut(»s  tb^  principal  ground  for  applications  to  the  court 
tor  this  kind  of  information.  By  the  common '  Uiw»  such 
usurpations  could  be  punished  only  by  a  prosecution  at  the 
king's  suit,  though  the  dispute  were  really  between  party  and 
party  (4).  To  remedy  this  inconvenience,  it  wa9 enacted, 
by  Stat.  9  Ann.  c.  $0.  s.  4.  that,  ^*  in  case^ny  person  should 
usurp,  intrude  into,  or  unlawfully  hold,  ^nd  execute  any  of 
the  said  offices  or  franchises  (5),  the  proper  officer  of  the 
court  (6)  may,  with  leave  of  the  respective  courts,  exhibit 
informations  in  the  nature  of  quo  warranto,  at  the  relation  of 
any  person  desiring  to  prosecute  the  same  (and  who  shall  be 
mentioned  in  the  inforujation  to  be  the  relator,)  against  the 
person  usurping,  and  proceed  therein  as  is  usual  Jn  informa- 
tions in  the  nature  of  a  quo  warranto;  and  if  it  shall  appear 
to  the  courts,  that  the  several  rights  of  divers  persons  may, 
properly  be  determined  on  one  information,  the  courts  may 
give  leave  loexhibitone  informationagainst  several  persons; 
the  parties  prosecuted  are  to  plead  the  same  term  or  sessions 
in  which  the  information  is  filed,  unless  farther  time  be  al- 

c  Per   Lord    Hardwicke,  C.  J.,  R.  v.  e  R.  ▼.  HoweU,  C.  T.  H.  249.  8.  C.  ut 

HoweU,  C. T.  H.  243.  videtur,  under  the  name  of  R.  r .  Mor- 

d  R.  V.  May\ir  of  Hertford,  Caith.  5(^3.  gan ,  Str.  1042.  R.  v.  Filewood,  2  T.  R« 

Saik.  376.  146.  R.  v.  Brooke,  2  T.R.  197. 


(d)  The.gronnd  of  the  decision  appears  to  have  been  that  such 
usurpations  are  misdemeanors.     See  C.  T.  H.  248. 

(4)  In  Informations  at  common  law,  there  is  no  relator. 

(5)  u  e.  the  ofRces  of  mayors,  bailiflTs,  portreeves,  and  other  of- 
fices within  cities,  towns  corporate,  boroughs,  and  places  (that  is, 
plan  3  of  tliesarne  kind  with' those  before  enumerated,  see  5  T.  R, 
379.)  in  England  and  Wales,  and  the  franchises  of  being  burgesses 
or  freemen.  Sec  the  preamble.  ••  All  corporations  consist  of  offi- 
cers and.  freemen.  This  statute  was  n^ant  to  extend  to  both."  Per. 
Lord  Manstield,  C.  J.,  in  R.  v.  Williams,  I  Bl.  R.  95. 

(6)  Court  of  King's  B^^nch,  courts  of  ses^^ions  of  counties  pala- 
tine, or  courts  of  grand  semiooii  in  Walesv 
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iom^fj  by  the  coart»  udlbe  prasecuton  are  to  proceed  with 
the  moit  coBveoieDi  weed. 

By  the  fitb  section,  the  courts  are  authorized  to  give  judg* 
■Mutof  owter  agaiott,  and  to  fine  the  parties,  if  found  guilty ' 
of  the  MurpatioD,  and  to  award  costs  to  the  relator,  but  if 
judgment  be  giten  for  the  defendants,  then  thcf  court  msy 
award  costs  against  the  relator. 

Before  the  statute  of  Queen  Ann,  a  private  person  could 
not  interpose  in  quo  warranto ;  the  crown  only,  by  the  attor- 
■ey-{;eoeFal, could  file  such  informations;  but,  although  this 
ststute  gives  liberty  to  file  such  informations  at  the  relation 
of  a  particular  person,  who  is  made  liable  to  costs  if  there  be 
jodement  for  the  defendant,  yet  they  must  be  filed  with  leave 
of  the  coortf.  The  courts  will  not  stay  proceedings  until  the 
moeecutor  give  aegurity  for  costs,  on  the  ground  that  the  re- 
ntor  ie  in  ittaolvent  circumstances,  where  it  appears  that  he 
is  a  corporator^  and  no  f^aud  is  suggested*. 

It  was  observed  by  Wilmot,  J.,  in  R.  v.  Trelawney,  3  Burr. 
1016.  that  the!  two  acts  of  parliament  (of  4  and  5  W.  and  M. 
c  18.  and  9  Ann.  c.  SO.)  relate  to  quite  different  objects,  and 
are  the  reverse  of  each  other.  The  former  restrains  the  clerk 
of  the  crown  in  the  court  of  King's  Bench  from  exhibiting 
or  filing  informations  toitkout  leave  of  the  court,  in  cases 
where  all  the  king's  subjects  might,  before  the  making  of 
that  act,  have  made  use  of  the  king's  name,  without  such 
leanfe.  "The  latter  lets  in  every  person  who  desires  it,  to  make 
use  of  his  name  in  prosecuting  usurpers  of  franchises; 
whereas,  before,  no  subject  could  have  (lone  so ;  but  it  pro- 
Tides,  that  these  informations  (as  well  as  those  for  misde- 
meanors) must  be  under  the  leave  and  discretion  of  the  court ; 
and  the  court  ought  not  to  give  such  leave  with  sufiicient 
reason. 

The  court  will  make  the  rule  absolute,  although  the  |>arty 
after  rule  obtained  resigns  the  office,  and  his  resignation  is 
accepted^ 

The  Stat  0  Ann.  c.  20.  only  regulates  the  proceedings  on 
informations  against  individuals^  usurping  offices  or  fran- 
chises in  corporations;  it  does  not  extend  to  a  private  com- 
pany^; and,  consequently,  in  other  cases  where  the  informa- 
tion at  common  law  is  exhibited,  advantage  cannot  be  taken 

f  Per  Loid  HmtSeld,  C.  J.,  ia  R.  ▼.  i  R.  t.  G«poi»tioii  of  Gannaitiwii, 

TVelawney,  H.  6  Geo.  8.  BfS.  3  Burr.  S09. 

g  R.  T.  Wynne,  2  Maule  k  Selwyn,  k  Hom  v.  CuUen*comp.>  B.  R.  £.  0  O. 

346.  2.  M& 
h  R>  ▼.  'Weurlow,  2  Maule  k  SelTryn,  75. 
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of  the  foregoing  prbviiions.  In  the  information  at  Gomlnon* 
law  there  is  not  any  relator;  but  the  addition  of  a  relator  ta 
an  information  at  common  law  may  be  rejected  as  aorplu*' 
0age^  Doubts  appear  to  have  been  entertained,  whether  iii^ 
Che  common-law  information  a  judgment  of  ouster  could  be 

S'ven.  In  R.  v.  Mayor  of  Hertfora,  Lord  Raymond,  4Sfi. 
olt/C.  J.,  speaks  of  this  as  the  proper  form  of  judgments 
In  R.  V.  Bennett*,  Trin.  4  Gea  I.  tlie  judges  were  equally 
divided  on  the  question;  but  in  R.V.  Ponsonby,.M%90  6«9^ 
Say.  R.  S45;  it  was  solemnly  determined,  that,*  unless  the- 
case  of  the  p^son  found  guilty  be  within  the  statute;  judgw 
ttitnt  of  ouit^T  ought  not  to-be  given*.  It  has  also  been  ex*' 
pressly  decided,  that,  unless  the  casd  be  within  the  statute^ 
judgment  for  costs*  ought  not  to  be  given. 

The  preceeding  remarks  will  be  found  material,  inasmuch 
as  there  are  many  cases  not  mentioned  in  the  statute,  in 
which  informations  in  ndture  of  9110  warranto  will  li^ ;  €•  g. 
it  will  lie  against  a  private  person  or  against  a  corporation, 
for  holding  a  market,  a  court  leet,  or  other  court,  or  for  exeN 
cisiDg  any  other  franchise ;  that  is,  the  king's  attomey-gierie- 
ral  may  exhibit  informations  for  the  usurpation  of  these  fran- 
chises upon  the  crown;  but,  whether  informations  for  such 
usurpations  can  be  granted  upon  the  application  of  a  private 

Serson,  is  a  question  which  has  not  hitherto  received  a  solemn 
etermination.  The  point  underwentconsiderable  diiscus^ion 
in  the  case  of  R.  v.  Marsden,  3  Burr.  181&  1  Bl.  R.  51d. 
Yates,  J.,  thought,  that  as  every  usurpation  of  a  franchise 
was  a  misdemeanor,  a  private  person  mtgAl  apply  as  for  the 
misdemeanor;  but  he,  together  with  the  other  judges;  de- 
clined giving  any  6xed  opinion ;  in  the  case  then  before  the 
court,  it  was  not  sufficiently  shewn,  that  there  had  beeA  an 
usurpation,  the  court  therefore  refused  to  grant  the  iufor- 
ination  on  that^grouod. 

There  must  bean  information  against  each  person  to> 
enable  each  to  disclaim,  for  distinct  offices;  and  the  court 
will  not  consolidate  them^ 

By  the  suggestion  of  evilcounsellors,  and  in  order  to  in- 
crease the  power  and'  influence  of  the  crown,  it  was  deemed 
expedient  in  the  latter  end  of  King  Charles  the  Second's 
reign,  to  new-model  the  corporate  cities  and  boroughs.—- 
Against  many  corporations  (who  declined  surrendering  their 

1  Per  Denismi,  J.,  1  Burr.  403.  1  Burr.  402.  1  Bl.  R.  S3.    S.  C.  R.  t. 

n  Cited  in  Say.  R.  S47.  Wailis,  5  T.  R.  375. 

n  See,  however,  1  Burr.  402.  p  R.  ▼.  Warlow,  2  Maule  ^  Selwyn,  76. 
o  R.  V.  Williaotf;   B.  R.  M.  31  G.  2. 
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chartert  voluntanlyj  inforn(iatio.nB,  in  nature  of  9«o  fear* 
ranto,  were  filed,  grounded  upon  the  notion  that  auch  oor- 

Krationa  had  forfeited  their  franchiaes  through  neglect  or 
abuae  of  them.    An  information  of  this  kind  was  filed 
against  the  corporation  of  the  city  of  London.     The  charge 
against  them  was,  thit  they  bad  forfeited  the  liberty  of 
being  a  corporation,— first*  by  making  a  by-law  for  the  levy* 
ing  several  sums  of  money  of  the  king's  subjects  coming  to 
the  public  markets  within  the  city  to  sell  their  provisions. 
Secondly— -by  having  in  common  council  voted  a  petitiou 
to  the  king,  atating,  that  by  the  porogation  of  the  parlia- 
ment on  the  lOtb  Jan.  32  Car.  9.  the  prosecution  of  the 
public  justice  of  the  kingdom  had  received  interruption, 
and  by  ordering  the  said  petition  to  be  printed,  with  inten- 
tion that  it  should  be  dispersed  among  the  king's  subjects, 
to  induce  an  opinion  that  the  king,  by  proroguing  the  par- 
liament, had  obstructed  the  public  justice,  and  to  incite  the 
king's  subjects  to  a  hatred  of  bis  person  and  government, 
and  to  disturb  the  peace  of  the  kingdom.    The  case  came 
before  the  court  upon  demurrer,  which  was  joined  in  M. 
T.  34  Car.  9.  at  which   time  Pemberton  was  C.  J.  of  the 
King's  Bench ;  but  before  H.  T.  when  it  came  to  be  argued. 
Sir  E.  Saunders,  who  had  been  counsel  for  the  crown  in 
drawing  and  advising  upon  the  pleadings,  was  appointed 
C.  J.  of  the  King's  Bench,  in  the  room  of  Pemberton^  who 
entertained  doubts.    It  was  argued  twice,  the  first  time  in 
H,  T.  85  Car.  a.  1682-3,  by  Finch,  solicitor-general  for  the 
crown,  and  Sir  G.  Treby,  recorder  of  London,  for  the  corpo- 
ration ;  the  second  time  in  E.  T.  35  Car.  «•  1683,  by  Sir  R. 
Sawyer,  A.  G.  for  the  crown,  and  Pollexfen  for  the  corpora- 
tion.   It  was  contended,  on  the  part  of  the  crown,  that  a 
corporation  may  be  forfeited ;  that  corporations  have  the 
same  creation  as  other  franchises,  and  subsist  upon  the  same 
terms,  that  there  is  a  trust  annexed  to  all  franchises,  that 
tbey  be  not  abused,  and  the  breach  of  them  is  a  forfeiture. 
It  was  then  insisted,  that  any  act  of  the  mayor,  aldermen, 
and  common  council,  in  common  council  assembled,  was  so 
much  an  act  of  the  corporatiou  as  would  make  a  forfeiture; 
and  lastly  it  was  urged,  that  the  acts  in  question  were  such 
acts  as,  being  done  by  the  corporation,  worked  a  forfeiture. 
Judgment  was  given  in  Trin.  T.  35  Car.  2.  that  the  liberty, 
privilege,  and  franchise  of  the  mayor,  commonalty,  and  citi- 
zens, being  a  body  politic  and  corporate,  should  be  seized  into  * 
the  king's  bands,  us  forfeited.   This  was  a  great  extension  of 
the  prerogative,  but  it  was  conceived,  by  the  king's  advisers, 

q  See  Burnet's  Hut.  of  his  own  Time|Tol.  a.  p.  926.  ed.  I8010. 1725. 
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that  the  exnmple  of  this  proceeding  against  the  metropolis 
might  have  an  effect  (as  in  fact  it  had)  upon  other  corpora- 
tions; and  that  the  crown  would  beenahled,  upon  granting 
new  charters,  to  name  the  magistrates.  This  violent  exercise 
of  the  prerogative,  as  far  as  it  respected  the  city  of  London, 
was  strongly  marked  by  stat.  2W.&M.  sess.  1.  c.  8.  which 
reversed  the  judgment,  and  declared  that  the  mayor,  com- 
monalty, and  citizens  of  the  city  of  London,  should  for  ever 
continue  a  t>ody  corporate  and  politic  in  re,  facto,  et  nomine^ 
without  any  seizure  or  forejuoger  of  the  said  franchise,  li« 
bcrty,  and  privilege,  or  being  thereof  excluded  or  ousted^ 
upon  any  pretence  of  any  forfeiture  or  misdemeanor  at  any 
time  theretofore,  or  thereafter  to  be  done,  committed,  or 
suffered. 


II.  In  what  Cases  the  Court  will  grant  an  Information 
in  nature  of  Quo  Warranto. — Of  the  Corporation 

Act,  Stat.  13  Car  2.  Stat.  2.  c.  1 5  Geo.  1. 

c.  6. — Test  Act,  25  Car.  2.  r.  2. 

Hating  thus  endeavoured  to  explain  the  general  nature 
of  the  quo  warranto  information,  and  having  set  forth  the  al- 
terations made  by  the  statute  of  Queen  Ann,  in  cases  relating 
to  offices  and  franchises  in  corporations,  I  shall  proceed  to 
inquire,  what  the  nature  of  the  office  must  be  for  the  usurpa^ 
tion  of  which  the  court  will  grant  this  Information. 

In  the  case  of  the  R.  v.  Boj^les,  Stir.  836. 9  Lord  Rajmond, 
1559,  it  was  holden,  that  it  is  not  necessary  to  set  forth  in 
the  information  the  whole  constitution  of  the  place;  or  to 
ahew,  whether  the  office  is  by  charter  or  prescription.  If 
it  be  alledged  to  bean  office,  which  appears  upon  the  face  of 
the  information  to  concern  the  public,  this  is  sufficient  against 
the  person  who  usurps  it.  Hence,  the  court  permitted  an 
information  to  be  exhibited  against  the  defendant,  who  exer- 
cised the  office  of  bailiff  of  a  ville ;  because  it  appeared,  that 
it  was  a  public  office,  and  concerned  the  government  of  the 
Tille,  and  the  administration  of  public  justice.  So,  the  court 
will  grant  an  information  in  the  nature  of  quo  warranto 
against  the  portreeve  of  a  borough  and  manor ;  who^  as  port* 
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teeve,  ia  retumiog  officer  of  the  borough'.  $o»  agaiost  k 
person  claiming  to  have  a  right  of  voting  by  virtue  uf  a  bur- 
gage tenement*.  So  against  the  bailiff  of  a  borough  and 
manor*  who.  being  a  prescriptive  officer  and  member  of  the 
court  leett  bad  power  to  summon  and  select  the  jury^;  Sot 
such  discretionary  power  isa  material  and  important  function 
in  the  administration  of  justice  (7).  So,  against  the  steward 
of  a  court  leet*.  So,  against  the  constable  of  a  parish*. 
There  must  be  an  user  as  well  as  a  claim  of  a  franchise,  be- 
fore the  court  can  entertain  an  application  for  an  information^ 
As  to  wbiit  shall  amount  to  an  user,  see  R.  v.  Tate*. 

The  court  have  established  a  general  rule  to  guide  thcri^  in 
exercising  their  .discretionary  power  of  permitting  informa* 
tions  in  nature  of  quo  warranto  to  be  filed,  that  they  will  not 
permit  one  corporator  to  object  to  the  title  of  another,  if  he 
lias  concurred  in  the  election  of  that  other,  or  acknowledged 
his  title  by  acting  with  him;  or  if  the  objection  that  he 
makes  to  the  title  of  that  other  be  equally  applicable  to  his 
own,  or  to  the  title  of  those  under  whom  he  claims^  Neither 
is  it  competent  to  a  stranger  to  the  corporation,  although  an 
inbabitant  of  the  town,  to  impeach  the  title  of  a  corporator\ 
unless  he  can  shew  that  as  an  inbabitant  he  is  subject  to  the 
local  jurisdiction  of  the  body  corporate. 

And  it  is  a  valid  objection  to  a  relator,  that  he  was  present 
and  concurred  at  the  time  of  the  objectionable  election,  even 
although  he  was  then  ignorant  of  the  objection  :  for  a  cor- 
porator must  be  taken  to  be  cognizant  of  the  contents  of  his 
own  charter,  and  of  the  law  arising  therefrom.  The  Court 
will  not  make  such  a  rule  absolute,  where  a  relator  appeared 
to  be  a  man  in  low  and  indigent  circumstances,  and  there 
were  strong  groynds  of  suspicion  that  he  was  applying*  not 
on  bisowii  account,  or  at  his  own  expense,  but  in  collusion 

jr  R.T.  Mci]i,3  T.  R.  606.     Boronsh  jr  :|l.  ▼.  Wbtt«cU,6T.  R.  S5. 

of  F<mc7*  K  A  Ewt,  337. 

f  Hgnham  case,  H.  30  O.  3.  3  T.  R.  a  R.  r.  Cudlipp,  6  T.  R.  503.  Borough 

599.  A.  ofLauocagtoiL 

t  R.  |r.  BiittliBm,  t  Baity  806.    Bo.  b  R.  t.  it  Join,  ^.  T.  Sfl  Q.  I.  MS. 

mill^ofuofiioft  BoKMfbLofWoqMoiiBnMftl.    R.v. 

tt  tU  T.  HulatDD,  8tr.  621.  Hodge,  a.  B.  ft  A.  344.  u. 
s  R.T.Goiidge,8tr.  1213. 


«■• 


(7)  It  App«MPcd  in  this  case,  that  the  bailiff  was  not  eotitled  to 
JVKf  fe^  so  that  an  action  for  money  had  and  leceived  coiild  not 
ham  bat  a  bxDught  U>  try  the  defendant*!^  title ;  a  circamstsnce 
wJM^  asms  to.l»ye  in6iiencad  the  decision  of  the  court. 
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with  a  strangei^.  It  is  in  the  discretioD  of  the  court  to  grant 
the  information  or  not ;  and  under  circumstances  tending  to 
throw  suspicions  on  the  motives  of  the  relator,  they  will 
not  grant  it,  where  the  consequence  will  be  to  dissoWe  a 
corporation'. 

By  Stat.  13  Car.  9.  stat.  9.c.  1.  the  election  of  corporate 
officers,  who  have  not  taken  the  sacrament  within  one  year 
next  before  their  election,  is  declared  to  be  void.     Hence^an 
information  in  nature  of  quo  warranto  may  be  applied  for  on 
this  ground ;  and  the  circumstance  of  the  relators  having  con- 
curred in  the  election  which  they  thus  seek  to  set  aside,  will 
not  afford  any  objection  to  this  application;  because  the  de- 
fect is  a  latent  one,  arising  from  the  omission  of  an  act  which 
the  legislature  has  positively  required  to  be  done,  beforeany 
person  is  elected  into  a  corporate  office^ .   And  a  stranger  to 
the  corporation  may  apply  for  an  information  in  this  case; 
because  the  ground  of  the  application  is  to  enforce  a  general 
act  of  parliament,  which  interests  all  the  corporations  of  the 
kingdom^    But  by  statute  5  Geo.  1.  c.  6.  s.  3*.  the  object 
of  which  was  to  lessen  the  rigour  of  the  stat.  of  Charles,  pro- 
secutions in  order  to  oust  the  party  elected  into  a  corporate 
officCyOn  the  ground  of  having  omitted  to  take  the  sacrament, 
as  required  by  the  stat  of  Charles  II.,  must  be  commenced 
within  six  months  after  the  election.    It  seems,  that  the  pro- 
secution is  commenced  by  applying  for  the  rule^  Since  this 
statute,  the  election  of  a  person  who  has  not  taken  the  sacrar 
ment  within  a  year  next  preceding  his  election*  is  not  void, 
but  only  voidable,  in  case  of  a  removal  or  prosecution  within 
the  limited  time^.    Hence,  where  the  plaintiff  having  been 
elected  and  sworn  into  the  office  of  town-clerk,  brought  a 
mandamus  for  the  insij^niaand  other  things  belonging  to  the 
office;  to  which  the  defendant  returned,  that  the  plaintiff  was 
not  duly  elected.    In  an  action  for  a  false  return,  it  was  ob- 
jected that  the  plaintiQ*  ought  to  prove,  that  he  bad  taken 
the  sacrament  within  the  time  prescribed  by  the  statute  of 
Charles ;  but  it  was  holden,  that  he  was  Qot  obliged  to  prove 
this  fact,  inasmuch  as  there  not.  having  been  any  prosecution 
or  removal  within  the  itime  limited  by  the  statute  of  King 
George,  the  plaintifi^s  election  stood  confirmed^  and  b^caoie 
.absolute^.    In  this  case  tb^e  plaiutiff  was  in  posaeasion  of  th^e 

-e  R.  V.  TtevencB>  ft  B.siftd  A.  889.    Bo>  J.  oakit  •tift.ia  R.  v.Mbiidi^,  Cow^ 

rough  of  HeUeitoi.  639. 

dB.C.  li8.C. 

•  R.T.Smitfa,ST.R.673.  i  Far  Ld.  Msmadd,  jQ.  JL  fa  Cuwfcta 

f  R.  V. BlowT^ 3T. R. 674.m.  ▼. Pimell» 8 Bvr.  1010. 

J  acttlneninaAiof  Ld'HamaeldtC.  kt.C. 
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ofllce;  but  where  it  appeared^  that  the  plaintiflT  beingout  of 
possession,  brought  a  mandamus  to  swear  tiim  into  hisotficejt 
was  holden,  Ist,  that  the  case  was  not  within  the  statute  of 
George,  because  never  having  been  admitted  into  the  olBce, 
be  could  not  be  removed  out  of  it,  nor  incur  a  forfeiture;  and 
indly^  that  it  was  incumbent  on  the  plaintiff  to  prove,  that 
he  had  received  the  sacrament  within  a  year  next  before  bis 
election* 

The  corporation  of  Wincbelsea  consists  of  a  mayor  and 
jurats".  Before  a  person  can  be  elected  mayor,  he  must  be 
a  jurat.  Plaintiff  was  chosen  a  jurat,  and  continued  so  a 
year,  not  having  taken  the  sacrament  within  a  year  previous 
to  his  election.  He  was  then  chosen  mayor,  having  taken 
tbe  sacrament  within  a  year  before  this  last  election.  The 
question  was,  whether  the  statute  of  George  had  so  removed 
all  incapacities  in  tbe  plaintiff,  as  to  qualify  him  to  be  mayor, 
he  not  appearing  to  have  been  questioned  for  not  taking  the 
sacrament  before  he  became  a  jurat.  It  was  holden,  that 
the  statute  of  George  was  a  remedial  law,  and  ought  to  be 
construed  liberally;  and  consequently,  that  it  removed  the 
incapacity  of  tbe  party,  and  that  it  would  be  a  forced  con- 
struction to  confine  thegenerality  ofthe  wordstoa  discharjGfe 
of  prosecutions. 

By  the  test  act'  every  person  who  shall  be  admitted,  &c. 
into  an  office,  civil  or  military,  or  shall  receive  any  pay,  &c. 
by  reason  of  any  patent  or  grant  of  his  majesty,  or  shall  be 
admitted  into  the  family  of  his  majesty,  shall  take  the  oaths 
of  supremacy  and  allegiance  the  next  term,  and  subscribe 
the  declaration  against  transubstantiation ;  and  shall  also  re- 
ceive the  sacrament  of  the  Lord's  Supper,  after  the  manner  of 
the  Church  of  England,  within  three  months  (8)  afl^er  their 
admittance  into  the  said  office.  Persons  neglecting  or  re- 
fusing to  take  the  oaths  and  sacrament,  and  teing  convicted 
of  executing  their  offices  after  such  neglect  or  refusal,  are 
disabled*  from  suing  either  at  law,  or  in  equity,  from  being  a 
guardian,  executor,  or  administrator;  from  being  capiible  of 
any  legacy,  or  deed  of  gift,  or  to  bear  any  office ;  and  shall 
forfeit  500/.  Several  attempts  have  been  made  to  obtain  a  re- 

Eeal  of  the  corporation  and  test  acts ;  but  hitherto,  tbey  have 
een  ineffectual.  The  inconveniences,  however,  arising  from 

1  Tufton  ▼.  Neviasoa,  Ld.  B«ym6nd,  n  25  Car.  S.  e.  8.  •.  S.  A.  D.  167S* 

1 354.    See  ako  Cowp.  539.  o  25  Ctf.  2.  c.  8. «.  5. 

m  Maztiii  ▼.  JeDkina,  M.  14  O.  2.  BI8. 
8tt.U46.S.C. 

(8)  Enlarged  to  six  months,  by  st^.  i6  Geo.  8.  c.  30.  s.  3. 
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these  statutes,  have  been  greatly  mitigated  by  the  annual  acts 
of  parliament,  which  since  the  year  1743',  have  been  con- 
stantly passed,  for  the  indemnity  of  persons  who  have  omitted 
to  qualify  themselves  within  the  time  limited,  and  for  allow- 
ing further  time  for  that  purpose. 

Votes  given  for  a  candidate,  afler  notice  of  his  being  in* 
eligible,  are  to l)e  considered  as  thrown  away,  that  i's,  as  if 
the  persons  so  voting  had  not  voted  at  ail^  In  such  case, 
if  there  are  other  candidates,  who  are  duly  qualified,  be  who 
has  the  greatest  number  of  legal  votes  will  be  duly  elected; 
|)ut  until  he  be  sworn  in,  the  office  is  not  legally  filled  up  and 
enjoyed  by  him,  within  the  ej^ption  in  the  annual  indem- 
nity act.  And,  therefore,  if  the  disqualified  person  who  had 
the  greatest  number  of  votes  be  sworn  into  office,  and  after- 
wards qualify  himself  by  taking  the  sacrament,  &c.  within 
the  time  allowed  by  the  indemnity  act,  he  is' hereby  recapact- 
tated,  and  his  title  to  the  office  protected,  such  office  not 
having  been  then  vacated  by  judgment,  or  jegally  filled  up 
and  enjoyed  by  another  person'.  Votes  given  before  notice 
of  the  ineligibility  are  not  to  be  considered  as  thrown  away*: 


III.  Of  the  Limitation  of  Time  for  granting  an 

Information. 

In  the  year  1767,  different  motions  having  been  made  with 
a  view  to  impeach  the  titles  of  corporators  in  the  borough  of 
Winchelsea,  after  a  long  quiet  enjoyment,  it  was  suggested 
from  the  bar,  that  it  would  be  absolutely  necessary  torfrawa 
line  and  to  fix  the  precise  period  of  possession  after  which 
a  corporator  ought  not  to  be  disturbed,  by  any  information  in. 
the  nature  of  a  quo  warranto,  granted  under  the  discretionary 
power  given  "by  9  Ann.  c.  20. ;  whereupon  the  court  declared, 
that  by  analogy  to  several  statutes,  and  to  the  rule  that  had 
been  laid  down  in  several  other  cases  ;9),  a  quiet  and  undis- 

p  See  16  Geo.  2.  c.  30.  r  R.  y.  Pany,  14  East,  549. 

q  R.  V.  Hawkins,  10  East,  Sll.  R.  v.     s  R.  v.  Briage,  1  Maule  &  Sclwyti,  7S. 
fWiy,  14£ast,549. 


(9)  The  statute  of  limitations  (21  Jac.  I.  c,  l6.  s.  1.)  concern- 
ing writs  offormedon  and  entry  into  lands,  is  confined  to  twenty 
years.  The  stat.  of  10  and  1 1  W.  3.  c.  14.  ».  I.  conceitiine  writs 
of  error  is  also  confined  to  twenty  years.    Courts  of  equity  do  not 
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turbed  potsesfiion  of  a  franchise  for  Ito^ty  years,  ought  to 
toe  a  bar  to  any  application  mado  to  the  Court  of  King's 
Bench,  although  it  could  not  be  a  bar  to  the  king  himself ^i{ 
be  should  think  fit  to  prosecute  the  usurpation  by  his  at* 
torney-general ;  that  twenty  years  was  the  ne  plus  ulira,  be- 
yond which  the  court  would  not  disturb  a  peaceable  posses- 
sion of  a  franchise ;  but  that  in  every  case, within  twenty 
years,  their  granting  the  rule,  or  refusing  to  grant  it,  would 
depend  upon  the  particular  circumstances  of  the  case  that 
should  be  in  question  before  them*, that  within  twenty  years, 
length  of  time  might  weigh  ^&  presumptive  evidence ;  or,  as 
one  ctVcum^tance  joined  to  others,  to  shew  the  impropriety  of 
granting  an  information^  Hence,  where  the  qualiflcation  was 
residence  and  paying  scot  and  lot,  and  the  feict  of  residence 
was  doubtful,  but  there  had  been  an  acquiescence  on  the  part 
of  the  persons  applying,  and  a  concurrence  in  the  election  of 
the  corporator,  and  in  many  subsequent  acts,  the  court  dis- 
charged the  application  for  a  removal  with  costs'.  So  tvhere 
an  information  was  prayed  against  a  person  who  had  served 
the  office  of  mayor,  the  relator  alleging,  that  he  believed  the 
defendant  had  not  been  duly  sworn  in;  twelve  years  having 
elapsed  without  any  interference,  and  it  appearing  by  the  cor- 
poration books,  that  the  defendant  had  been  sworn  in,  the 
court  refused  to^grant  the  information^  At  a  subsequent 
period,  viz.  in  Hil.  Term,  1791,  the  court  were  of  opinion, 
that  the  limitation  of  twenty  years,  within  which  time  these 
applications  might  be  granted,  was  much  too  long  a  period, 
and  contrary  to  the  intent  of  the  9  Ann.  c.  QO.  That  at  the 
time  ivhen  the  rule  was  laid  down  in  the  Winchelsea  cases, 
the  court  were  certainly  unapprized  of  several  cases,  which 
bad  been  determined  before  that  time :  R.  v.  Pike  and  Pri» 
deaux,  Tr.  10  Geo.  1.  Rex  v.  Johns  there  cited ;  and  Rex.  v. 
the  mayor  of  Helleston,  HiL  12  Geo.  1.  3  T.  IL  311.  which 
were  decided  entirely  on  the  ground  of  length  of  time  though 
constderabiy  within  twenty  years.  The  court,  therefore,  with 
a  view  to  prevent  corporations  being  thrown  into  confusion 

i  WiBchebea  causey  4  Buir.  19S2.  x  R.  v.  Edw.  Waidtoper,  M.  7  Geo.  S. 

See  alao  R.  v.  Stacey,  1  T.  R.  1.  and  4  BUir.  1963. 

R.  y.  Newliog,  3  T.  R.  314.  y  R.  v.  Newling,  3  T.  R.  310. 
tt  R.  y.  Dawes,  4  Buir.  2121. 


allow  the  redemption  of  a  mortgage  after  tvrenty  jeanr.  BHfo-  of 
review  have  been. generally  disallowed  alter  twenty  years.  Bonds 
whieh  hara  lata  dormant,  shall  be  supposed  to  he  satisfied  after 
tiventy  years.  Ejectments  require  a  proof  of  p^yssession  withii^ 
tmoly  ycass* 
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resolved,  eindt  expressed  their  resolution  in  the  form  of  a  ge- 
Beral  rule*,  that,  in  future,  th^y  would  limit  their  own  di9« 
cretjon  in  granting  applications  of  this  nature  to  six  years ; 
beyond  which  time,  they  would  not  under  any  circumstancei^ 
#Qifer  a  party  who  had  been  so  long  in  possession  of  his  fran- 
chise to  be  disturbed.  And.  in  a  subsequent  case",  the  court 
refused  to  grant  a  quo  warranto  information  to  impeach  a 
derivative  title,  where  the  person  claiming  the  original  title, 
bad  been  in  the  undisturbed  possession  of  his  office  six 
years.  An  act  of  parliament  has  since  been  passed,  ground- 
ed on  the  apirrt  of  the  above  rule,  (stat.  dS  6«o.  3.  c.  58.) 
.by  which  it  is  enacted,  1st,  that  it  shall  be  lawful  for  any 
defendant  to  plead  to  an  information  in  the  nature  of  a  quo 
warranto,  that  he  held  or  executed  the  office  or  franchise  six 
years  or  more,  before  the  exhibiting  of  the  information ;  and 
that  if  the  issue  joined,  on  such  plea,  be  found  for  the  de- 
fendant, he  shall  be  entitled  to  judgment  and  costs.  The 
six  years  before  exhibiting  the  information,  mean  six  years  be- 
fore making  the  rule  absolute  for  the  information,  and  not 
six  years  bdbre  obtaining  the  rule  m$i\  And  9dly,  that 
ItticB  derived  under  an  election,  nomination,  swearing  into  of- 
fice or  admission  of  any  person,  shall  not  be  affected  by  rea- 
son of  any  defect  in  the  title  of  the  person  electing,  &c  in 
case  such  person  has  been  in  the  exercise  of  his  office  six 
years  before  the  time  of  filing  the  information.  A  title  to 
ene  office  which  is  a  qualification  to  hold  another  is  not 
within  this  claiiseS 


I  ^^  I  *  ■■■■■»ii 


I V.  Of  the  Construction  of  CharterSy  and  of  the  Optra" 
tioH  aftd  Effect  of  a  new  Charter. 

CoMTSMPOftANfiors  usagc  has  always  been  considered  as. 
of  great  importancein  the  construction  of  charters':  not  that 
usage  can  overturn  the  clear  worda  of  a  charter,  but  if  they 
are  doubtful  the  usage  under  the  charter  will  tend  to  explain 
the  meaning  of  them^ 

If  a  corporation  by  prescription  accept  a  charter,  whereby 

s  4  T;  B.  2S4.  Qiab    of  couit,  R.  ▼.  JBettiagv, 

a  R.T.Peacock,  4t.  R.  684*  T.  R.  821. 

b  R.T.8loktt,2MauleftSelw7B,71.  e  P«r  Ld.  BfaasAeia,  C.  J.  io  R.  v. 

c  R.  v.StokeaySMaule&Selwyn,  71.  Varb»  Gowj^.  8St)« 

d  Pff  Ld.  KHiyoD,  C.  J.  deUreiing  opi- 
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the  electioQof  burgesses  is  directed  to  be  made  iu  a  manner 
different  from  ^hat  had  obtained  by  ancient  usage,  the  usage 
being  inconsistent  with  the  charter,  can  no  longer  subsist; 
but  is  determined  by  the  acceptance  of  the  charter,  which 
must  afterwards  be  the  only  measure,  by  which  the  election 
of  burgesses  is  to  be  gorerned^ 

If  a  corporation  has  franchises  and  privileges  by  grant  or 
prescription,  and  afterwards  they  are  incorporated  by  another 
name,  as  if  they  were  **  the  bailiffs  and  burgesses"  before, 
and  afterwards  they  are  to  be  styled,  "  the  mayor  and  com- 
monalty ;"  yet  the  newly-named  body  shall  enjoy  all  the  fran- 
chises, privileges,  and  hereditaments,  which  the  old  corpora- 
tion had  either  by  grant  or  prescription'. 

Where  the  king  grants  a  charter  to  a  corporation,  there 
being  a  prior  charter  existing  at  the  time,  the  new  charter  is 
void  ab  initio;  because  two  corporations  for  the  same  pur- 
poses of  s^overnment,  cannot  exist  within  one  and  the  same 
place,  and  at  one  and  the  same  time^ 

While  a  corporation  exists  capable  of  discharging  its  func- 
tions, the  crown  cannot  obtrude  another  charter  iipon  them'. 
It  is  competent  to  them,  either  to  accept  or  reject  the  prof- 
fered charter. 

If  there  be  an  old  charter  surrendered,  but  the  surrender 
IS  not  inroUed,  and  a  new  charter,  in  consideration  of  the  sur- 
render, granted,  the  secobd  charter  is  void^ ;  and  if  there  be 
any  other  persons  named  in  the  new  charter  who  were  not  in  ' 
the  old,  any  law  made  by  them  is'  void ;  because  they  act 
under  a  void  charter ;  but  otherwise  if  the  members  nomi- 
nated are  the  same  as  in  the  old  charter,  because  then  they 
act  by  their  first  charter,  which  still  remains  good^     Upon  a 

?uo  warranto  against  the  town  of  Liskeard,  in  the  reign  of 
'harles  the  Second,  they  surrendered  their  charter,  which 
was  not  inrolled  until  the  reign  of  king  James  the  Second,^ 
who,  in  consideration  of  the  surrender,  granted  a  new  chairter 
^j^the^m.  It  was  hoMen,  that  the  second  charter  being  in  con- 
sideration of  a  void  surrender,  was  also  void**. 

An  information,  in  -nature  of  a  quo  warranto,  was  brought 

i  Powell  y.  the  King*  D.  P-  3d  Mar.  i  Ld.  Kenyon,  C.  J.   R.  r.  Pasmoie, 

1720,  2  Bro.  P.  C.  298.  TomUn*s  ed.  3  T.  R.  240. 

Borough  of  Brecknock.  k  R-.  t.  Osborne,  4  East,  335. 

f  4  Rep.  77.  b.  per  Cur.  HiMldock*8  I  BuUyv.  F^Omer,  ISMod.  247.  Calk. 

ewe,  1  Vent  355.  100.  S.  C. 

fc  R.  T.'  Anecy,  D.  P.  20di  April,  1790^  m  Piper  y.  X)enms>  12  Mod.  253. 

$  Bro.  P.  C.  3Se.  Toaain>  ed. 
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against  defendant*,  stating  that  kin^  Henry  the  Fourth,  by 
charter  granted  to  the  corporation  of  the  city  of  Norwich, 
that  the  city  should  be  a  county  by  itself,  and  that  the  com* 
monahy  should  choose  two  sheriffs;— that  king  Charles  the 
Second  confirmed  the  charter  of  Henry  the  Fourth,  and 
granted  over«  that  the  mayor,  sheriffs,  and  aldermen  should 
choose  one  person  to  execute  thf  office  of  sheriff,  and  that 
the  commonalty  should  choose  another ; — that  the  defendant 
bad  been  elected  sheriff  by  the  mayor,  sheriffs,  and  aldermen; 
but  had  refused  to  take  upon  him  the  office.  The  defendant 
pleaded  that  he  was  a  protestant  dissenter,  and  had  not 
taken  the  sacrament  within  a  year  before  his  election  (10)« 
It  was  contended,  on  the  part  of  the  defendant,  that  the 
election  was  void ;  that  the  mayor,  sheriffs,  and  aldermen, 
had  no  power  to  mdke  such  election,  inasniuch  as  the  liberties 
granted  by  the  charter  of  Henry  4.  could  not  be  divested  but 
by  surrender  or  forfeiture,  and  neither  the  one  nor  the  other 
appeared  by  the  record  ;  nor  was  it  apparent,  that  the  corpo- 
ration had  accepted  the  new  charter.  ButHolt,  C.  J.andSir 
Giles  Eyre,  were  of  opinion,  that  the  defendant  was  duly 
elected  ;  for,  although  the  new  charter  liad  been  void,  if  the 
corporation  had  refused  to  accept  it,  since  the  king  could 
not  take  away  liberties  before  granted  by  him,  without  the 
concurrence  of  the  grantees,  yet,  if  the  corporation  accepted 
such  a  charter,  it  was  good  ; — that  here  was  evidence  of  their 
acceptance;  for  the  commonalty  used  heretofore  to  elect 
both  the  sheriffs,  and  now  they  elected  only  one ;  and  the 
election  of  the  other,  by  the  mayor,  &c.  shewed,  prima  facie^ 
that  they  accepted  it  Besides,  if  the  corporation  had  not 
accepted  the  new  charter,  the  defendant  ought  to  have  shewn 
it ;  but  liere  he  had  admitted  it  by  his  special  plea.  That 
the  corporation  might  have  used  the  new  charter  as  a  ^rant 
or  confirmaCion ;  but  having  made  their  elections  according 
to  it,  it  was  evidence  of  their  consent  to  accept  it  as  a 
grant. 

Where  an  application  is  made  to  the  court  for  a  mandamus^ 
to  direct  the  filling  up  any  vacancies  in  a  definite  integral  part 
of  a  corpotation,  the  court  will  require  strong  grounds  to  in- 
duce them  to  refuse  the  writ,  on  account  of  the  great  incon- 
venience which  may  follow  from  the  not  filling  dpsuch  vacan- 
cies,  and  the  risk  of  dissolving  the  corporation^ 

a  R.  V.  Larwood,  Ld.  lUym.  2d.  Salk.    o  R.  v.  Mayor  of  GnnqMnd,  6  T.  R* 
167.  Comb.  315.  S.C.  301. 

(10)  There  were;  other  pleadiogs;  but  as  the  points  arising  out 
of  them  are  foreign  to  the  lubject  of  this  chapter,  they  are  omitted. 
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When  a  corporation  is  reduced  to  ftucb  a  state  as  to  be 
incapable  of  cofitinoiiig  its  existence  and  of  doing  any  cor- 
porate act,  it  is  extinct  as  a  body  ccKporate.    In  sucb  case, 
it  is  competent  to  the  crown  to  renovate  it,  by  granting  a  new 
ciiarter  to  the  reoiaining  members  of  the  old  corporation,  in 
conjunction  with  others^  or  to  others  alone^    It  is  not  neces- 
sary that  this  charter  should  be  accepted  by  a  majority  of  Jtbe 
remaining  members  of  the  old  corporation  ;  it  is  sufficient  if 
it  be  accepted  by  a  majority  of  the  grantees. 

Where  a  charter  is  silent  as  to  the  mode  of  continuing  the 
succession,  a  corporation  has  a  right  6{  of  necessity,  or  an  inci- 
dental power  to  continue  itself,  and  to  make  reasonable  by- 
laws for  that  purpose ;  as  by  election.  Where,  however, 
there  is  a  provision  of  such  a  nature  as  is  calculated  at  all 
times  to  continue  the  succession,  without  ever  proceeding  by 
way  of  voluntary  election,  that  may  afford  a  ground  for  pre- 
suming that  voluntary  elections  were  meant  to  be  excluded; 
but  where  there  is  no  provision,  affording  a  supply  of  bur- 
gesses to  that  extent,  the  corporation  has  the  right  of  pro- 
ceeding by  election.  Hence  a  provision  for  a  supply  of  our- 
gesses  by  the  sources  of  birth  and  servitude,  has  been  holden 
to  be  not  incompatible  with  the  existence  of  a  power  of 
election;  for  though  these  modes  of  supply  may  render  a 
frequent  recurrence  to  election  less  necessary,  the  supplies 
from  all  these  sources  are  not  likely  so  to  overload  the  cor- 
poraticTn,  as  to  incumber  its. operations  by  a  destructive  or 
very  inconvenient  redundancy  of  its  members;  and  without 
occasional  supplies  by  election,  the  other  sources,  by  birth 
and  servitude,  might  be  insufficient^. 


V.  By-Laws. 


Evert  corporation  has  power  to  make  by-laws.  This 
power,  like  the  power  of  suing,  or  the  capacity  of  being 
sued,  is  included  in  the  very  act  of  incorporation ;  and  it  is 
not  necessary,  although  usual,  for  the  crown  to  confer  this 
power  in  express  terms'.  Where  the  corporation  is  by  char- 
ter, such  by-laws  may  be  made  as  will  enforce  the  end  of  the 
charter  in  a  way  more  convenient,  and  tending  more  to  the 
care  and  good  government  of  the  society,  than  what  the 
cbarter  has  prescribed.  Hence,  where  it  is  direoted  by  the 
charter,  that  the  mayor,  or  aldermen,  or  other  principal 

p  R.  T.Patmore,  3  T.  R.  169.  r  Hob.  911. 

q  H.  T.  Bird,  B.  R.  R.  61  G.  3. 13  £m»' 
367. 
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officers  shall  be  chosen  by  the  burgesses  or  commoDalty  at 
large,  the  corporation  may,  by  common  assent,  for  the  pur»- 
pose  of  avoiding  popular  confusion,  make  a  by-law,  r^straiur 
ing  the  power  of  election  to  a  select  number  of  burgesses  or 
commonalty';  that  is,  where  the  right  of  election  is  given  to 
a  whole  class  of  men,  tbey  may  restrain  it  to  a  part  of  them- 
selves; but  where  a  corporation  consists  of  several  integral 
parts,  as,  1st,  the  mayor ;  Sdly,  the  aldern(ien ;  3dly,  the  com- 
monalty ;  and  the  right  of  election  is  given  to  the  three  parts 
conjointly,  a  by-law  ex<:luding  one  integral  part  from  the 
right  of  election,  e.  g.  the  commonalty,  is  void^ 

In  order  to  give  validity  to  corporate  acts,  it  is  essentially 
necessary  in  all  eases  where  by  the  constitution  of  the  cor- 
poration there  is  a  definite  body,  wiio  form  an  integral  part 
of  the  corporation  ;  1st,  that  a  majority  of  that  definite  body 
should  exist*  at  the  time  when  any  corporate  act  is  to  be 
done.  Hence  if  an  integral  part  of  a  corporation  is  reduced 
by  the  death  of  its  members,  so  that  there  does  not  any 
longer  remain  a  majority  of  such  integral  part,  there  is  an 
end  of  the  corporation'.  Sdly,  That  a  majority  of  that  body 
must  attend  the  assembly,  where  such  act  is  to  be  done.  It 
is  not,  however,  necessary,  when  met,  that  there  should  be  a 
ouyority  of  each  of  the  integral  parts,  to  give  validity  to  the 
corporate  act ;  it^is  sufficient  if  it  be  done  by  a  majority  of 
the  whole,  when  so  properly  assembledi^.  **  If  corporate 
acts  are  to  be  done  by  a  select  number  of  members  upon  a 
particular  day,  all  who  have  a  right  to  be  present  in  that 
assembly  ought  to  be  summoned,  aind  to  have  notice  that 
they  are  to  meet  on  the  business  (it  is  not  necessary  to  spe- 
cify what  business)  of  the  corporation.  This  rule  admits  of 
no  exception,  unless  in  the  case  where  a  member  has  abso- 
lutely deserted  the  town,  by  absenting  himself  and  removing 
his  family  out  of  the  town.  It  must  be  an  entire  departure 
from  the  place;  for  if  the  person  has  an  house  and  family  in 
a  corporate  town,  though  he  be  abroad  at  the  time  of  holding 
^  the  assembly,  whether  for  his  health,  bis  diversion,  or  upon 
business,  he  ought  to  be  summoned*  When  the  notice  is  re- 
gularly given,  a  majority  have  power  to  do  any  corporate  act 
•^but  if  the  whole  assembly  meet  by  accident,  they  may  pro- 
ceed on  business, provided  theyare unanimous;  butotherwise 
it  is,  if  any  one  member  of  the  corporation  dissents,  he  has  an 
absolute  negativeV 

■  Case  of  Cbrporations,  4  Rep.  77.  b.  z'Ld.  Kenyon,  C.  J.  R.-v.  Grempond, 

See  also  Barber  t.  Boulton,  1  Str.  .6  T.  R.  302. 

8U.R.  T.  Bird,  13  Bast,  375.  y  R.  ▼.  BeUringer,  4  T.  R.  SIO;  R.  t. 

t  R.  T.  Hea4,  4  Buir,  2515.  Boroagfa  Miller,  6  T.  R.  263. 

ofHaliton.  z  Fer  Ld.  Hardwicke,  C.  J.  in  R.  >. 

u  R.  T.  Morns, 4  East,  17.  Kynaston,  B.  R.T.  S  ft  0  O.2. Bf£L 


(. 
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But  where  the  charter  is  silent  on  the  subject,  preTioutf 
ioromons  is  only  necessary  for  the  purpose  of  preventing  a« 
election  from  taking  place  by  surprise,  L  e.  by  some  of  the 
elections  without  due  means  of  attendance  upon  that  occa- 
sion being  equally  afforded  to  all  the  others.  Hence,  where 
the  whole  corporation  are  summoned  for  a  particular  pur- 
pose, (e.  g.  lo  receive  the  resignation  of  a  common-council- 
man) a  select  body  who  are  all  present  and  consenting,  may* 
at  the  same  meeting,  without  any  particular  sumhnons  to 
them  for  that  purpose  in  their  select  Capacity,  proceed  to  an 
election  of  a  common-councilman,  in  the  place  of  the  other 
resigned ;  the  power  of  election  being  in  such  select  body, 
and  the  charter  not*  requ^iring  any  previous  summons. 

It  is  essential  to  the  validity  of  a  by-law,  that  it  should  be 
consistent  with,  and  that  it  should  not  be  repugnant  to,  or 
contradict  the  charter ;  for  in  a  case  where  the  charter  di- 
rected that  the  mayor  and  aldermen,  or  the  major  part  of 
them,  should  yearly  nominate  four  of  the  burgesses,  or  inha- 
bitapts,  to  the  commonalty  at  large,  out  of  Whom  they  were 
to  elect  one  to  be  mayor,  and  who,  at  the  end  of  his  year, 
was  to  be  an  alderman;  it  was  holden,  that  a  by-law  pro- 
viding, that  an  alderman,  who  was  an  inhabitant,  might  be 
elected  mayor,  was  bad,  inasmuch  as  it  was  inconsistent  with 
the  charter;  because  it  was  not  intended,  that  aldermen 
who  were  to  nominate  the  candidates  for  the  mayoralty, 
and  who  were  to  commence  aldermen  by  serving  the  office 
of  mayor,  should  be  chosen  mayors,  because  they  happened 
to  be  inhabitants^ 

A  by-law,  though  made  by  the  whole  body,  if  it  narrow 
the  number  of  those  out  of  whom  the  election  is  tobe  made, 
is  void.  Hence,  where  the  power  of  electing  the  mayor  was 
given  by  the  charter,  to  the  mayor,  burgesses,  and  com- 
monalty, who  were  to  choose  the  mayor  out  of  the  burgesses, 
and  a  by-law  directed,  that  the  mayor  and  common-cpuncil- 
(11)  or  the  major  part  of  them,  of  which  the  mayorwas  to  be 
one,  should  elect  one  of  the  common  council  to  be  mayor ;  it 
was  holden,  that  such  by-law  was  bad ;  because  it  is  compe- 
tent to  a  corporation  to  make  such  ordinances  only  as  are  for 
the  better  government  of  the  corporation ;  and  the  present 

a  R.  T.  Tbeodorick,  a  East,  643.  b  R.  ▼.  Y^ek/H^  B.  14  G.  S  MS.  Bo- 

rough  of  WeTinoiith. 


^llj  N.  The  charter  contained  a  provision,  that  the  corporation 
migfc^  «^lect  out  of  the  burgesses  twenty  to  be  common-coanciU 
MS. 
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by-law  was  prejudicial,  inasmuch  as  it  confined  their  choice; 
for,  on  the  terms  of  the  charter,  they  were  at  liberty  to 
choose  6ut  of  the  burgesses  at  large.  And  Lee,  C.J.  observed, 
that  a  corporation  could  not  alter  the  charter  as  to  the  persons 
eligible,  neither  could  they  set  up  another  government  than 
the  charter  had  prescribed*.  And  upon  the  same  principle, 
a  by-law  di/ecting  that  no  person  shall  be  elected  mayor  a 
second  time  within  six  years,  has  been  holden  to  be  void'* 

,  A  by-law  made  by  a  part  of  the  corporation  to  deprive  the 
rest  of. the  right  of  electing,  without  their  assent,  is  bad. 
Hence,  irhere  by  the  charter  the  power  of  electing  commou- 
councilmen  was  given  to  the  mayor,  jurats,.and  commonalty, 
and  a  by-law  was  made  by  the  mayor,  jurats,  and  common-' 
council,  restraining  tbe  election  of  common*councilmen  to 
the  mayor,  jurats,  such  of  the  commonalty  as  were  of  the 
common  council,  and  sixty  others,  who  were  senior  common 
freemen ;  the  by-law  was  holden  to  be  bad"* 

A  by-law  cannot  explain  a  doubtful  charter;  if  there  be 
any  ambiguity  on  the  face  of  the  charter,  it  is  the  province 
of  the  court  to  expound  it'. 

A  by-law  which  gives  a  voice  in  the  election  to  any  person 
to  whom  it  was  not  given  by  the  constitution  of  the  borough, 
is  bad<« 

It  remains  only  to  observe,  that  a  l^y-law  may  be  good  in 
part,  and  bad  in  part,  provided  the  two  parts  are  entire  and 
distinct  from  each  other\ 

c  R.T.  Fhimps,  Mayor  of  Caimaithen,  f  R.  ▼.  Tucker,  £.  14  Geo.  2.  B.  R. 

H.  22  G.  2.  Trin.  22  &  23  G.  2.  MS.  MS. 

and  Bull.  N.  P.  211.    S  C.  cited  in  g  R.  t.  Bird,  13  East,  387. 

3  Burr.  1836, 1838, 1839.  (12.)  h  Adm.  per  Ld.  Xenyon,  C.  J.  in  R.  ▼. 

d  R.  ▼.  Mayor  of  Cambridge,  H.  23  G.  Fisbennen  of  EfltverBbam,  8  T.  R. 

3.  MS.  356. 
e  R.  ▼.  Cutbuab,  oommon-conndlnum 

of  Maidstone,  £.  T.  8  Geo.  3. 4  Bun. 

2204  (13.) 


(18)  '*  This  case  was  argued  several  times,  and  settled  the  point, 
tha^tbe  number  of  the  eligible  cannot  be  narrowed,  although  on 
the  authority  of  the  case,  in  4  Rep.  78.  the  number  of  electors  may.** 
Per  Buller,  J.  in  R.  v.  Mayor  of  Cambridge,  ub.  sup. 

(IS)  See  also  R.  v.  Spencer,  3  Burr.  1827.  (the  same  corpora- 
tion,) where  a  by-law  excluding  all  the  commonalty,  except  such 
ashad  served  the  office  of  church-warden  and  overseer,  for  one  year, 
was  holden  void  ;  inasmuch  as  it  superadded  a  qualification  not  re- 
quired by  the  charter,  and  which  had  no  relation  to,  or  connexion 
with,  theif  corporate  character  or  capacity. 


11  la 


qOo  warranto. 


AUbougb  tbefe  do  not  remain  any  traoca  of  a  b]F-law  io 
tbe  corporatioa  books,  and  although  there  canoot  be  any 
proof  given  of  the  loss  of  it,  yet,  upon  evidence  of  con- 
staat  usage,  a  jury  may  be  directed  to  presume  its  esistenoe^.- 
See  R.  V.  Head,  4  Burr.  S51S.,  and  R.  t.  Bird,  13  East,  368, 
where  defendants  pleaded  a  by-law  not  now  extant  in  writ- 
ing. Sixty  years  usuge  has  been  considered  as  evidence  of 
a  by-law*. 


VI.    Of  the  Inspection   of  the  Records  of  the 

Corporation,  * 

Etert  member  of  the  corporation  has,  as  such,  the  right 
to  inspect  the  books  bdonging  to  tl^e  corporation  for  any 
matter  that  concerns  himself,  although  the  corporation  are 
not  parties  to  the  dispute  which  renders  the  inspection  ne- 
cessary; ^but  the  court  will  not  grant  the  rule  generally,  but 
only  to  inspect  the  particular  book  in  which  the  inforqtiation 
sought  for  is  to  be  founds 


VII.  Of  the  Pleadings. 

A  QUO  WARRANTO  being  in  the  nature  of  a  writ  of  right, 
the  defendant  cannot. plead  any  ptea,  except  to  justify  or 
disclaim"^.  Hence  he  cannot  plead,  not  guilty*.  In  like 
manner,  he  cannot  plead,  non  usurpavit*,  or  that  he  did  not 
usurp  the  office  in  question.  This  8f>peafs  from  the  nature 
of  the  charge^  which  calls  on  the  defendant  to  shew  by  what 
authority  be  exercises  the  office  in  question,  to  which  charge 
the  pleas  of  not  guilty  and  non  usurpavit  do  not  afford  an 
answer. 

i   See  2  Vez.  390.  1   R.  t.  fiostmeD,  in  V.  vpoa  T.  8tr. 
k  F»  Ld.  Mansfield,  €.  J.  in  Peikin  v.        1423. 

Mastai!,  Warden,  Ac.  of  ^e  Gom-  m  Per  Hoit,  C.  J.  12  Mod.  225. 

pony  of  Ciuien,  in  HjUamrtiiy  in  •  F^  Holt,  Cr  J.  12  Mpd.  225. 

the  county  of  Ywk^  21  MS*  Si?ge«nlt  Q  Quean  t.  filagden,  10  Mod.  296. 

Hill,  p.  65. 
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By  8t»t.  3S  Gieo.  3.  c.  68.  8. 1.  '^  the  defendaDts  to  any  ir- 
formation  in  the  nature  of  a  quo  warranto,  for  the  exercise  of 
any  office,  or  franchise,  in  any  city,  borough,  or  town  cor- 
porate, whether  exhibited  with  leave  of  the  court,  or  by  his 
majesty's  attorney-general,  or  other  officer  of  the  crown  on 
behalf  of  his  majesty,  and  each  and  every  of  them,  severally 
and  respectively,  may  plead,  that  he  or  they  had  first  actually 
taken  upon  themselves,  or  held  or  executed  the  office  of 
franchise,  which  is  the  subject  of  such  information,  six  years 
or  more  before  the  exhibiting  of  such  information,  such  six 
years  to  be  computed  from  the  day  on  which  such  defendant 
was  actually  admitted  and  sworn  into  such  office  or  fran- 
chise; which  plea  may  be  pleaded  either  singly,  or  together 
with  such  plea  as  they  might  have  lawfully  pleaded  before 
the  passing  of  this  act,. or  such  several  pleas  as  the  court,  on 
motiouy  shall  allow;  and  if,  upon  the  trial  of  such  informa- 
tion, the  issue  joined  upon  the  plea  aforesaid,  shall  be  found 
for  the  defendants,  or  any  of  them,  he  or  they  shall  be  enti- 
tled to  judgment,  and  to  spch  costs  as  they  would  by  law 
have  been  entitled  to,  if  a  verdict  and  judgment  had  been 
given  for  them  upon  the  merits  of  their  title. 

The  second  section  provides,  that  the  prosecutor  may 
reply  a  forfeiture,  surrender,  or  avoidance,  by  the  defendant, 
of  the  office,  or  franchise  happening  within  six  years  before 
the  exhibition  of  the  information,  whereon  the  defendant 
may  take  issue,  and  shall  be  entitled  to  costs  in  manner 
aforesaid. 

The  preceeding  statute  having  been  made  in  pari  materid 
with  Stat.  0  Ann.  c.  90.  is  confined  to  corporate  officer8^ 
But  the  defendant  is  entitled,  by  this  act,  to  plead  several 
plea^,  although  the  limitation  of  time  does  not  form  the  sub- 
ject of  one  of  his  pleas^. 

Where  tbe  plea  consists  of  several  facts,  from  which  the 
defendant  infers  that  he  is  entitled  to  the  office,  the  replica- 
tion may  contajn'a  denial  of  any  of  the  facts  stated  in  the 
plea;  but  if  it  contain  merely  a  denial  of  the  inference  drawn 
by  the  defendant  from  those  facts^  it  will  be  bad;  for  that 
amounts  merely  to  a  denial  of  the  law  ;  for  the  judges  are 
to  determine  whether  the  inference  drawn  by  the  defendant 
is  fairly  drawn. 

In  an  information  against  the  defendant  for  usurping  the 
office  of  portreeve,  defendant  shewed  a  title,  and  concluded 
his  plea,  **  and  %o  he  says  that  be  did  not  usurp  in  man- 
ner and  form  as  in  the  said  information  is  alleged  ;*'-— the 

p  R.  T.  RidnidiOD,  9  £«ft,  460.  q  R.  v.  Autridge,  8  T.  R.  467. 
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coroner  replied,  that  be  did  usurp  in  manDer  and  form,  kc. 
The  replication  was  adjudged  to  be  bad'. 


VIII.  Evidence. 

CoRPORATiOK  books  are  generally  allowed  to  be  given  in 
evidence,  when  they  have  been  publicly  kept,  as  such,  and 
the  entries  made  by  the  proper  officer* ;  not  but  that  entries 
made  by  other  persons  may  be  good,  as,  if  the  town-clerk  be 
sick,  or  refuse  to  attend;  but  then  the  circumstances  under 
which  the  entries  have  been  made,  must  be  proved.  Corpo* 
ration  books  being  of  a  public  nature,  examined  copies  of  the 
entries  therein  may  also  be  given  in  evidence;  and  conse- 
quentiy  the  court  will  not  enforce  the  production  of  the  ori- 
ginal books',  unless  it  appear  to  be  necessary  that  they 
should  be  inspected  on  account  of  a  rasure,  new  entry,  or 
.  the  like,  which  must  be  verified  by  affidavit. vt^>/^ii«^^y-<^ 

Iq  a  case*,  where  it  was  insisted,  that  by  the  constitution 
of  a  corporation  by  prescription,  no  person  was  capable  of 
being  elected  a  common-councilman,  wRo  did  not  inhabit 
within  the  borous^h»  and  also  hold  a  burgage  tenure ;  to 
prove  that  such  was  the  constitution,  a  witness  was  called, 
who  was  an  inhabitant  of  the  borough,  but  had  no  burgage 
tenure.  The  court  were^of  opinion,  that  be  was  a  good 
witness,  observing  that  there  was  a  necessity  of  allowing 
such  people  in  a  question  of  this  nature,  since  they  must  best 
know  the  right ;  besides  he  was  in  effect  a  witness  against 
himself,  by  saying,  '*  though  I  am  an  inhabitant,  yet  I  have 
no  right  to  be  chosen,  because  I  have  not  a  burgage  tenure.'* 

A  person  having  a  bare  authority,  and  not  being  a  party  to 
the  record,  is  not  prevented  from  being  a  witness. 

The  custom  of  a  corporation,  in  the  election  of  a  mayor, 
was*,  that  at  a  court  Jeet,  held  within  the  town,  the  old 
mayor  nominated  one  elisor,  and  the  towq^clerk  another; 

r  R.  ▼.  Portreere  of  Hoirilfm,  i&  Devon-  u  Stevenaon  ▼.  NeTinaoii.  S<r.  583 .  Ld. 

ibivt.  £.  1  Geo.  MB.  Raym.  1353. 

t  Ptt  Cur.  R.  ▼.  Mothorsell,  1  Btr.  93.  z  R.  t.  Gray,  Mayor  ofUntagela  B.  R. 

t  Brocas  t.  Mayor,  Jfcc.   of  London,  Hil- lOGco.  2MS.  S.C.bythenama 
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and  in  case  the  town-clerk  refused  to  do  it,  or  wag  absent, 
then  the  mayor  chose  both  the  elisors,  which  elisors,  so 
chosen,  nominated  the  jurors,  who  were  to  elect  the  mayor 
for  the  subsequent  year.  An  information  in  the  nature  of  a 
quo  warranto  was  brought  against  the  defendant,  to  shew  by 
what  authority  he  claimed  to  be  mayor  of  Tintagel.  And 
there  was  likewise  an  information  granted  against  one  James 
Hoskins,  for  exercising  the  oflSce  of  an  elisor ;  and  a  third 
information  against  one  Pascho  Hoskins,  for  executing  the 
powers  of  juror  in.  that  corporation.  These  informations 
were  carried  down  to  Cornwall  to  be  tried  there  before  Baron 
Thompson.  And  when  the  information  against  the  mayor 
came  to  be  tried,  his  right  depending  upon  the  validity  of 
thiscustom,  upon  which  one  of  the  issues  wasjoined,  hecalled 
James  and  Pascho  Hoskins,  to  prove  the  custom  of  this  bo- 
rough to  be  as  set  forth  above.  But  llie  counsel  for  the  king 
objected  to  the  competency  of  their  testimonies  ;  because, 
they  were  called  to  support  a  custom,  which  they  were  con- 
cerned in  interest  to  maintain ;  for  if  there  was  xno  such 
custom,  then  James  Hoskins,  who  was  chosen  an  elisor  by 
the  late  mayor,  in  the  absence  of  the  town-clerk,  was 
wrongfully  ohosen;  and  so  likewise  roust  Pascho  Hoskins 
be,  bein^  nominated  a  juror  by  James  Hoskins.  And  Thomp- 
son B.  thinking  this  was  a  sufficient  objection  to  their  com- 
petency, refused  to  admit  their  testimony,  whereupon  a 
verdict  was  found  for  the  king,  A  new  trial  was  afterwards 
moved  for,  on  the  groujid  that  the  witnesses  were  competent 
and  ought  to  have  been  received.  The  case  having  been 
very  fully  argued.  Lord  Hardwicke,  C.  J.  observed,  that  it 
would  be  proper  1o  consider  the  objechons  against  James 
and  Pascho  Hoskins  separately,  the  strongest  of  which  lay 
against  James,  the  elisor.—**  The  objections  against  James 
are  principally  two :  1st,  that  tie  is  interested  in  the  proof  of 
this  custom,  because  he  has  derived  hisright,  and  executed 
his  authority,  under  that  custom  which  he  was  called  to 
prove.  9dly,  that  he  is  interested  if  there  is  no  such  custom; 
for  then  the  former  mayor  had  not  any  authority  to  choose 
him  as  an  elisor,  and  consequently  he  will  be  liable  to  be 
punished  in  an  information  in  quo  warranto,  for  exercising 
such,  a  power.  As  to  the  1st  objection,  that  James  derives 
bis  own  authority  from  this  custom,  I  think  the  proper  an- 
swer to  it  is,  that  his  authority  is  ended,  and  his  claim  is  not 
that  of  an  olfice  or  franchise,  but  only  a  naked  authority. 
For  he  is  only  an  elisor  chosen  by  the  corporation,  for  the 
purpose  of  returning  a  jury  to  choose  a  mayor;  and  that  is 
.not  an  office,  but  an  authority  constituted  for  that  particular 
purpose.    And  I  am  not  aware  of  any  case,  where  a  person 
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baring  a  bare  authority  only,  and  not  being  a  party  to  the 
Ttcord,  as  James  was  not,  was  ever  hindered  ffom  being  a 
witness:  as  in  the  case  of  sheriffs  and  their  o(Bcers»  who  are 
alvtays  allowed  to  be  witnesses  to  prove  the  execution  of  the 
proces^Sy  and  what  was  done  under  it,  if  they  are  not  parties 
to  the  record.    And  therefore  I  think  James  had  no  interest 
in  this  office.    As  to  the  2d  objection,  of  bis  being  liable  to 
be  punished  by  an  information,  for  a  wrong  exercise  of  his 
power,  I  think  it  is  by  much  the  most  material  one.     But  ft 
goes  to  his  credit,  and  not  to  his  competency,  as  I  think ;  for 
I  don't  know  of  any  case  where  ever  it  has  been  held,  that  a 
man  was  an  incompetent  witness,  because  he  was  possibly 
liable  to  be  punished  in  an  information  in  nature  of  quo 
warranto,  for  a  past  act,  the  lawfulness  of  which  he  may 
probably  support  by  the  testimony  he  is  about  to  give  in 
another  action,  to  which  he  is  not  a  party.    And  it  is  every 
day's  experience,  that  persons  who  have  formerly  executed 
offices  in  a  corporation,  are  produced  to  prove  what  they 
did  when  they  were  in  the  office,  and  what  has  been  usually 
done  in  their  time;  though,  in  all  such  cases  these  officers 
have  been  liable  to  be  punished  by  informations  for  their 
unlawful  acts,  the  statute  of  limitations  not  extending  to 
informations  in  quo  warranto.   And  yet  such  witnesses  have 
been  always  allowed  as  the  best  evidence.    And  should  we 
determine  that  no  person  is  a  competent  witness  in  matters 
belonging  to  corporations,  who  is  by  possibility  liable  to  be 
punished  by  information,  we  should  shut  Out  a  great  deal  of 
good  evidence.    Wherever  any  unlawful  act  is  done  in  a 
corporate  assembly,  the  whole  assembly  is  liable  to  be  punish- 
ed by  informations;  and  yet  the  persons  who  were  present 
at  such  assemblies  are  always  allowed  to  be  good  witnesses; 
and  if  they  were  not  allowed,  there  would  be  no  evidence 
as  to  such  acts  at  all.    The  case  in  9  Ro*  Ab.  fo.  686.  pi.  9. 
which  savs,  if  three  several  men,  upon  a  sutt  in  chancery, 
depose  tnat  J.  S.  made  such  an  arbitration,  &c.  and  upon 
that  the  party  grieved  brings  three  several  actions  a^inst 
them  for  perjury,  each  of  them  shall  be  a  competent  witness 
for  the  other  in  the  several  actions,  is  full  as  strong  as  this, 
which  case  is  mentioned  in  2  Hale's  History  of  the  Pleas  of 
the  Crown,  280.    And  in  S  Keb.  90.  a  person  interested  was 
allowed  to  be'  a  witness.    Therefore,  upon  these  reasons, 
ivitbont  looking  into,  and  comparing  all  the  cases  which  have 
beeti  cited  at  the  bar,  so  as  todisting^ish  one  from  another, 
(which,  if  I  had  done,  it  would  have  l>een  difficult  to  have 
reconciled  them  together,)  I  think  the  objectton  to  Jamea 
Hoskins  goes  only  to  his  credit,  and  not  to  his  competency* 
And  the  objection  to  Pascho  Hoskios  is  weaker  than  that 
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to  James.  Wlienever  &  question  arises  abdut  the  cotnp^ 
tency  or  credit  of  a  witness,  I  am  always  inclinaUe,  unless 
the  objection  is  very  string,  to  allow  it  only  to  bis  credit; 
because,  if  the  objection  is  allowed  to  his  competency,  it 
tends  to  shutout  that  light  which  ^n  allowance  only  to  his 
credit  admite ;  and  after  the  examination  of  the  witness,  the 
judge  who  tries  the  cause  may  make  such  observittions  to  the 
jury  upon  the  evidence  of  the  witness  as  he  shall  think  pro- 
per to  take  off*  the  weight  of  the  evidence."  The  other 
Judges  concurred,  and  a  new  trial  was  granted. 

A  judgment  of  ouster  may  be  given  in  evidence  to  prove 
the  ouster  of  a  third  person,  by  whoifn  the  defendant  was 
admitted.    In  a  quo  warranto  to  try  defendant's  right  to  be 
a  bailiffof  Scarboroogh' ;  in  setting  out  his  right,  he  shewed 
his  own  election  under  Batty  aftd  Armstrong,  two  former 
baiKflTs,  rileging,  that  at  th-e  time  of  his  election  they  were 
bailrffs.    Among  many  other  issues  thfe  coroner  took  this, 
that  Batty  and  Amnstrong  were  not  bailiffs,  as  alleged  in  the 
plea.    The  proof  of  this  issue  ly'itig  upon  the  defendant,  be 
-gave  general  Evidence  of  the  election  tind  right  of  Batty  arnd 
Armstrong.  And  to  encounter  that,  the  prosecutor  gaveevr- 
dence  of  the  custom  of  the  borough  of  electing  bailiffs,  and 
produced  ^  record  whereby  judgment  of  ouster  was  given 
agaiuHt  Batty  and  Armstrong,  to  remove  them  from  the 
cHffice,  as  not  being  duly  elected  to  it.  And  it  being  objected 
on  the  trial,  that  this  record  ought  not  to  be  read  against 
the  defendant,  and  the  judge  having  allowed  it  to  be  read, 
and  left  the  whole  evidence  on  both  sides  to  the  jury,  tx>  con^ 
sider  whether  these  persons  were  bailiffs  or  not,  and  the  issue 
being  found  for  the  king,  defendant  moved  for  a  new  trial^t 
1st,  because  this  record  was  res  inter  alips  actd^  to  which 
the  defendant  was  neither  party  or  privy,  and  so  illi  nocere 
nondebuit:  although  the  judgment  should  have  been  oh- 
tained  by  default,  mispleading,  ignorance  of  their  case,  or 
even  by  collusion,  as  the  defendant  was  a  stranger  to  it,  he 
by  law  could  not  be  let  in  to  prevent  any  of  those  inconve- 
Dieoces^  aad  therefore  it  ought  not  to  have  been  admitted  as 
any  evidence  against  him,  but,  in  the  trial  of  his  right,  should 
have  been  totally  rejected,    9dly,  that  the  instances  where 
records  between  other  parties  have  been  read,  are,  in  cases 
of  general  customs,  as  in  the  city  of  London  v.  Clerk, 
Cartb.  181.  where,  in  a  demand  of  toll,  verdicts  against  other 
persons  were  read  against  the  defendant,  and  were  undoubt- 
ediy  good  evidence,  amounting  to  no  more  than  payment  of 
the  tolj  by  strapgers,  which  is  always  allowed  as  evidence  to 
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prove  a  cottom.  But,  in  th»  iDStance,  the  record  wag  read 
to  a  atngle  fact^  viz.  the  election,  which  the  law  does  not 
allow.  Lock  ▼•  Norborn,  3  Mod.  141.  where  it  is  expressly 
laid  down«  that  none  can  be  bound  by  a  verdict  against  ano- 
ther that  is  not  party  or  privy  to  it,  as  the  heir  of  the  an- 
cestor, or  the  like.  2dly,  that  this  record,  as  read,  must  neces- 
sarily be  conclusive  evidence,  and  could  not  by  law  be  left  to 
the  jury,  as  a  matter  that  they  could  find  against  Records 
are  of  so  high  a  nature,  that  there  can  be  no  averment,  much 
less  parol  proof  admitted  against  them :  and,  therefore,  to 
say  that  the  whole  evidence  was  left  to  the  jury,  was  impos- 
sible; and  the  rather,  because  the  credit  of  a  record  oaght 
not,  in  any  case,  to  be  submitted  to  them. 

On  the  other  side  were  cited  trials  per  pais,  206.  Skin.  15. 
Brounker  v.  Sir  Robert  Atkins,  where  a  nonsuit  against  a 

Eredecessor  in  the  same  office  was  read  against  a  successor, 
ecause  he  came  in  privity,  as  an  heir  under  an  ancestor.  So 
Rumball  v.  Norton,  upon  a  traverse  to  the  return  of  a  man- 
damus, toswear  plaintiff  a  burgess  of  Calne,  on  nonfuU  eleC' 
tu9^  aj udgmentofouster  against  one  pf  the  plaintiff's  electors 
was  given  in  evidence  against  the  plaintiff.  So  Mich.  13  G.  1. 
the  King  v.  Bulcock,  on  a  trial  of  a  quo  warranto  to  tiy 
defendant's  right  to  be  a  mayor  of  South^unpton,  a  judgment 
of  ouster  against  his  predecessor  was  read  against  him.    Be* 
sides,  it  was  objected  that  several  other  material  issues  were 
found  against  the  defendant;  and,  therefore,  though  this 
evidence  ought  not  to  have  been  given,  yet  the  party  ought  • 
not  to  have  a  new  trial. 

Per  Cur.  This  evidence  seems  to  have  been  rightly  ad- 
mitted. The  defendant  has  made  the  title  of  Batty  and 
Armstrong  part  of  his  right ;  and  if  he  gives  evidence  of  the 
ri^ht  of  their  election,  can  that  bt  better  disproved  than  by 
a  judgment  of  ouster,  wherein  such  election  is  declared  to  be 
void  ?  Indeed  this  evidence  was  not  of  itself  conclirsive,  but 
might  have  been  repelled  by  proving  fraud,  neglect,  or  any 
other  circumstance  which  would  have  abated  the  weight  of 
the  judgment.  And  if  any  thing  of  thai  kind  had  appeared, 
the  force  of  it,  as  to  the  defendant,  would  have  been  greatly 
lessened.  But  what  makes  this  case  still  plainer  is,  that  de- 
fendant, by  his  plea,  makes  title  under,  and  takes  upon  him- 
self to  justify,  their  election ;  and  therefore  ought  to  be 
bound  by  what  has  been  transacted  by  them.  And  if  this 
evidence  bad  been  erroneously  admitted,  yet  here  are  many 
more  issues  fpund  against  him,  to  which  no  objection  is 
made;  and  beingany  of  them  sufficient  to  entitle  the  crown 
to  a  judgment  of  ouster  against  defendant,  there  is  no  colour 
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to  grant  a  new  trial  on  this  point.    And  for  these  reasons  it 
was  denied. 

But  although  a  judgment  oF  ouster  against  one  corporator, 
is  admissible  against  another,  deriving  title  through  him,  it 
is  not  conclusive*. 


IX.  Judgment. 

By  Stat.  9  Ann.  c  20.  s.  b.  it  is  enacted  and  declared^  *'  that 
in  case  any  person,  against  whom  any  information,  in  the  na- 
ture of  a  quo  warranto,  shall  be  exhibited  in  any  of  the  said 
courts  (14),  shall  be  found  or  adjudged  guilty  of  an  usurpa- 
tion, or  intrusion  into,  or  unlawfully  holding  and  executing 
any  of  the  said  offices  or  franchises,  it  shall  be  lawful  for 
the  said  courts  respectively,  as  well  to  give  judgment  of 
ouster  against  such  person  from  any  of  the  said  offices  or 
franchises,  as  to  fine  such  person  for  his  usurping,  &c.  any 
of  the  said  offices  or  franchises;  and  the  said  courts,  respec- 
tively, may  give  judgment,  that  the  relator  shall  recover  his 
costs  of  such  prosecution:  and  if  judgment  shall  be  given 
for  the  defendant,  in  such  information,  he  shall  recover  his 
costs  against  such  relator;  such  costs  to  be  levied  in  manner 
aforesaid. 

In  an  information  against  defendant  for  exercising  the 
office  of  mayor  of  Penryn,  it  appMred,  that  by  the  letters 

Etent  of  incorporation  it  was  directed,  that  the  mayor  elect, 
fore  be  should  be  admitted  to  execute  his  office,  should 
tak^a  corporal  oath,  before  the  last  mayor,  for  the  faithful 
execution  of  bis  office.  The  defendant  pleaded,  that  he  was 
elected  and  duly  sworn  mayor ;  and  issue  being  taken  in  the 
replication,  both  as  to  his  being  elected  and  sworn,  upon  the 
trial,  the  jury  found  that  he  was  elected,  but  that  he  was  not 
sworn;  and  thereuponjudfi;mentofouster  was  given*  in  B.  K. 
Upon  writ  of  error*  brought  in  D.  P.  it  was  insisted,  that  the 

2  E.  ▼.  Grimes,  5  Burr.  2608.  b  2  Bto.  P.  C.  294.  Tomlin's  edit. 

a  R.  T.  Pender,  Str.  682.  Loid  Raym. 
1447.  8.  C.  cited  per  Cariam. 


(14)  Court  of  K'lng^t  Bencn,  cenrts  of  sessions  of  counties  pala* 
tine,  or  courts  of  grand  sessions  in  Wales. 
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judgment  was  erroneoug;  for  it  appeared  upon  the  record, 
that  his  right  to  the  office  was  established  by  the  verdict, 
which  found  that  he  was  elec^d;  and  yet»  whilst  this  jodg- 
ment  of  ouster  stood,  the  plaintiff  could  not  have  the  efiect 
of  a  mandamus  to  be  sworn  in,  though  the  legality  of  his 
election  was  not  disputed,  and  though  no  time  was  limited 
by  the  charter  for  his  being  sworn  in,  nor  was  he  by  law 
debarred  from  having  such  mandamus,  although  he  acted 
before  he  was  sworn  in.  For  the  defendant,  in  error,  it  was 
contended,  that  it  being  expressly  required  by  the  charter 
of  incorporation,  that  the  mayor  elect  should  take  the  oath 
of  office,  before  he  should  be  admitted  to  execute  such  office, 
it  became  necessary  for  the  plaintiff,  in  order  to  make  his 
justification  complete,  to  allege,  that  he  did  accordingly  take 
^ch  oath  ;  and  this  allegation  having  been  falsified  by  the 
verdict,  the  justification  being  entire  was  destroyed,  and  he 
was  found  to  be  an  usurper,  and  consequently  subject  to 
the  judgment  of  ouster,  as  being  the  only  legal  judgment  in 
this  case.  The  judgment  of  the  court  of  King's  Bench  was 
affirmed  (15). 

In  a  subseouent  term,  viz.  E.  IL  Geo.  Str.  625.  Pender 
having  applied  for  a  mandamus  to  swear  him  into  the  office 
to  which  he  had  been  elected,  the  court  refused  to  grant  it, 
in  consecjuence  of  thejudgment  of  ouster,  which,  according 
to  the  opmion  of  Raymond,  C.  J.  did  away  tbe  election,  and, 
be  thought,  that  without  a  new  election,  since  thejudgment, 
the  party  was  not  entitled  to  a  mandamus.  In  this  case. 
Lord  Raymond,  Powys,  and  Fortescue,  Js.  concurred  in  the 
propriety  of  the  absolute  judgment  of  ouster,  which  had  been 
given  in  the  former  case,  Raymond,  C.  J.  observing,  that 
he  believed  no  precedent  could  be  shewn,  where  the  judg- 
ment was  ever  entered  in  any  other  manner.  And  For- 
tescue, J.  added,  that  a  quo  warranto  was  the  king's  writ  of 
right,  and  as  against  tbe  crown  want  of  swearing  in  was  as 
much  as  want  of  an  election;  the  jury,  therefore,  having 
found  in  effect,  that  he  had  no  title  to  the  office,  it  was  of 
course,  that  he  should  be  excluded  from  it  by  the  judgment 
of  the  court  He  remarked  also,  that  he  had  never  heard  of 
any  other  judgment,  and  that  it  was  reasonable  to  exclude  a 
person  who  appeared  to  have  no  title.  Reynolds,  J.  how- 
ever, expressed  an  opinion,  that  there  ought  properly  to  have 


(15)  The  judgment  was  affirmed  without  costs;  the  judges 
having  delivered  it  as  their  opinion,  that  costs  were  not  Tecovemole 
iu  this  case. 
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been  a  judgment  of  ouster  quousque  only,  upon  the  finding  of 
the  jury,  in  the  R.  v.  Pender.  And  in  a  late  case  of  R.  v. 
Clarke,  (2  East,  75.)  who  having  been  ill  sworn  in,  hadf  after- 
wards disclaimed  upon  an  information  filed  against  him  for 
usurping  the  office,  and  though  having  submitted  to  a  judg- 
ment of  complete  ouster,  be  wa^  held  to  be  concluded  from 
setting  up  again  his  original  right,  yet  Lord  Kenyon  inti- 
mated, tbatibcre  might  bave  been  ^  j\j^dg^mnt  quousque on\y 
agakist  him.  The  same  point  was  again  agitated  in  tbe  R. 
V.  Courtney,  H.  48  Geo.  3.  9  East,  246.  the  cpurt,  however, 
being  of  opinion,  that  the  d^fendavt  bad  been  well  elected 
and  sworn  iOt  were  not  required  to  pronounce  any  opinion 
as  to  the  nature  of  the  judgment ;  but  they  said,  that  after 
diligent tearcfa,  they  ooukl  not  find,  upon  tbefilesof  the  court, 
any  precedent  of  a  judgment  of  ouater  quousque. 

In  the  case  of  the  King  v.  Biddle,  Str.  952.  the  defendant 
confessed  an  usurpation  during  part  of  the  time  charged 
in  the  infopraation,  and  from  tfaAt  time  Inaiated  on  an  -elec- 
tion. The  prosecutor  having  entered  up  judgment  of  ouster, 
the  court  ordered,  that  all  the  judgment,  except  that  of  ca» 
piatur  pro  fine,  might  be  expunged,  observing,  that  it.would 
i>e  h^rd  tb^t  a  subsequent  good  election  should  be  done 
away,  as  it  would  be  by  the  judgment  of  ouster.  And  they 
di8tingui9hed  it  from  Pender's  oase,  where  tbe  party  had 
been  guilty  of  an  usurpation  during  all  the  time  charged  in 
the  information. 

A  quo  warranto  information  has,  of  late  years,  been  con- 
sidered merely  in  the  nature  of  a  civil  proceeding ;  and  con- 
sequently the  court  will  grant  a  new  triaK 

c  R.  T.  Jnnufecii,  a  T.  B.  484. 
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I.  In  what. Cases  a  Replevin  may  he  maintained. 

IT  18  said/ in  3  Bl.  Com.  147*  that  a  replevin  is  founded  on 
a  distress  taken  wrongfully  and  without  suf&cient  cause  (1) ; 
whence  it  may  be  inferred  that  the  learned  commentator 
supposed  that  this  remedy  was  confined  to  a  taking  by  dis- 
tress. B^t,  (as  it  was  justly  remarked  by  Lord  Redesdale, 
Cb.  in  Shannon  y.  Shannon^  1  Sch.  &  Lef.dS?.)  this  defini- 
tion of  replevin  is  too  narrow,  and  many  old  authorities 
will  be  found,  in  the  books,  of  a  replevin  having  been, 
brought  where  there  was  not  any  distress  (9).    The  writ. 


(l)  Altbouzh,  generally  speakine,  wherever  there  is  a  distress* 
replevin  may  be  maiotained,  yet  this  role  is  net  universally  true ; 
for  it  appears  from  R.  v.  Monkhouse,  Str*  1 184.  that  the  court  di- 
rected ^an  attachment  to  be  issued  against  an  under-sheriff,  for 
granting  a  replevin  of  goods  distrained  on  a  conviction  for  deet 
stealing*  So  a  replevin  will  not  lie  upon  a  distress  made  for  a  duty 
to  the  crown.  R.  v*  Oliver,  Bunb.  14.  But  where  the  plaintiff 
brought  replevin  for  goods  levied  under  a  warrant  of  distress*  for  an 
assessment  .made  by  a  special  sessions  under  the  highway  act, 
13  G.  3.  c.  78.  s.  47.9  on  the  ground  of  the  premises,  for  which  be 
was  assessed,  being  situated  without  the  township  which  was  liable 
to  repair  the  road ;  the  court  refused  to  set  aside  the  proceedings. 
FentOQ  v.  Boyie,  Feb.  12th,  1807.  C.  B.  3  Bos.  .&  Pul.  N.  R.  399. 

(2)  RepUgiare  est^  rem  apud  dlium  detentam^  cautione  legUimd 
interpoiitd,  redimere.  Spelm.  Gloss.  485.  Quant  les  biens  ou 
chattels  d'aucun  sont  prises^  il  avera  per.  common  ley  un  breve  hors 
de  Chancery  commandant f  &c.  Doct.Flac.  Replevin,  3 13.  Replevin 
lies  of  all  goods  and  chattels  uolawfolly  taken.  Comyns'  Dig. 
Replevin  (A).  A  replevin  it  a  iudioial  writ  to  the  sheriff,  com- 
plaining of  an  unjust  taking  ancl  detention  of  goods  and  chattels. 
Gilb.  Repl.  56.    Note,  by  the  learned  reporters  of  the  Irish 
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as  was  farther  remarkerl  by  Lord  Redesdale,  is  founded  on  a 
taking,  and  the  right  which  the  party  from  whom  the  goods 
are  taken,  has  to  have  them  restored  to  him»  until  the  ques- 
tion of  title  to  the  goods  is  determined.    The  person  who 
takes  them  may  claim  property  in  them ;  and  if  he  does,  the 
sheriff  cannot  deliver  the  goods  until  timt  question  18  trieAi 
but  this  claim  of  property  can  be  made  only  where  there  has 
been  a  taking;  and  it  appeared  to  him  that  the  writ  of  reple- 
vin was  calculated  in  such  cases  to  supply  the  place  of  deti- 
nue or  trover,  and  to  prevent  the  party  from  whom  the  goods 
were  taken  being  put  to  those  actions,  except  in  cases  where 
the  other  could  shew  property. 

A  replevin  lies  for  goods  and  chattels  only*,  hence  it  can- 
not be  maintained  for  things  affixed  to  the  freehold. 

In  a  replevin  for  taking  the  goods  and  chattels^,  to  wit,  one 
lime-kiln,  &c.  of  the  plaintiff,  to  which  there  was  an  avowry 
for  rent  in  arrear,  the  plaintiff  in  his  plea  in  bar,  said,  that 
the  lime-kiln,  before  and  at  the  said  time,  when,  &c.  was 
iltffixed  to  the  freehold  of  the  piece  or  parcel  of  ground  on 
which.  &c.  and  as  such  was  by  law  exempt  from  any  distress 
for  the  Arrears  of  rent  in  the  avowry  mentioned,  and  ought 
not  to  have  been  distrained  for  the  same,  &c.  To  this  plea, 
the  defendant  demurred  generally.  After  argument,  the 
court  were  of  opinion,  that  the  plea  in  bar  could  not  be 
supported,  because  it  was  a  departure  from  the  declara- 
tion. That  the  declaration,  treating  the  lime-kiln  as  a  chat- 
tie,  might  possibly  be'trne;  because  lime  may  be  burnt  in 
a  portable  oven,  and  the  kiln  need  not  therefore  neceasarily 
be  affixed  to  the  freehold ;  but  that  as  the  plea  in  bar  statra 
it  to  be  affixed  to  the  freehold,  it  was  inconsistent  with  the 
declaration. 


If.  Of  the  Proceedings  in  Replevin  at  Comtnim  LaWy 
and  the  Alterations  made  therein  by  Statute. 

At  the  common  law%  the  proceedings  in  replevin  com- 
menced with  suing  out  of  the  Court  of  Chancery  a  writ  of 

a  1  Inst.  145 .  b.  b  Nn»let  ▼.  SmSth,  4  T.  R.  504.  e  S  bst.  140. 


Chancery  Cases,  temp.  Ld.  Redesdale.  See  also  Bull.  N.  P.  B.  ^ 
c.  4. — "  Replevin  may  be  brought  m  any  cafewhereaman  has  had 
his  goods  taken  from  him  by  another.''.     See  tho  i  last*  14S.  b. 
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replevin  directed  to  the  sheriff  of  the  county  where  the 
distress  was  taken.    Generally,  writs  directed  to  the  sheriff 
gave  him  a  ministerial  power  only ;  but  the  writ  of  replevin 
was  in  the  nature  of  a  justicies,  not  returnable,  and  gave  the 
sheriff  a  judicial  authority  to  determine  in  the  county  court, 
the  matter  in  question  between  the  parties.    Thus  distin- 
guished from  other  writs,  it  was  called  festinum  remedium^ 
a  speedy  remedy;  but,  notwithstanding  the  advantage  accru* 
ing  to  the  subject  from  the  circumstances  of  its  being  a  justi- 
cial  writ,  it  was  frequently  attended  with  so  much  delay  as 
to  require  the  interposition  of  the  legislature.    This  delay 
arose  from  several  causes  :   1.  From  the  necessity  of  an  ap* 
plication  to  Chancery,  when  the  distress  was  taken  in  a  dis* 
tant  part  of  the  kingdom. 

To  obviate  this  inconvenience,  it  is  provided  by  stat.  52 
H.  3.  (commonly  called  the  statute  of  Marlebridge)  c.  21. 
that  if  the  beasts  (3)  of  any  person  are  taken  and  unjustly  de- 
tained, the  sheriff,  after  complaint  made  to  him,  may  deliver 
them  without  the  hindrance  or  refusal  of  the  person  who 
shall  have  taken  the  beasts. 

To  make  this  remedy  more  effectual,  and  to  render  the 
delivery  of  distresses  more  expeditious,  it  is  enacted  by  stat. 
1  &  2  rh.  &  Ma.  c.  12.  s.  3.  that  '*  Every  sheriff  of  shires, 
not  being  cities,  or  towns  made  shires,  shall,  at  his  first 
county  day,  or  within  two  months  next  after  he  has  re- 
ceived his  patent  of  office,  appoint  and  proclaim,  iu  the 
fhire  town,  four  deputies  at  the  least,  dwelling  not  above 
twelve  miles  one  from  the  other,  wfio  shall  have  authority, 
in  the  sheriff's  name,  to  make  replevins  and  delivery  of  dis- 
tresses, in  such  manner  and  form  as  the  sheriffs  may  and 
ought  to  do. 

By  force  of  the  statute  of  Marlebridge*  (52  H.  3.  c.  21.) 
the  sheriff  may  hold  plea  in  replevin  by  plaint  of  any  value, 
and  this  plaint  may  be  taken  out  of  the  county  court*,  and 
replevin  made  immediately' (4).    But  it  is  incumbent  on 

'    d  2  Inst.  139.  e  Id.  f  1  Init.  145.b.  2  Inst.  139. 


(3)  The  word  in  the  statute  is  ••  averia,"  **  beasts,"  but  it  is 
usual  for  the  sheriff  to  hold  plea  of  replevin  by  plaint  of  other  goods 
and  chattels  as  well  as  cattle. 

(4)  This  position,  which  is  to  be  found  in  2  Inst.  13d.  is  not  war- 
ranted by  21  Edw.  4.  669  there  referred  to.  But  it  is  said  in  Broke, 
Repl.  pi.  46.  to  be  the  best  opinion.  The  reason  assigned  for  it 
by  Sir  £dw«  Coke  is^  **  that  it  would  militate  against  the  scope  of 
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• 

the  sberifT  to  enter  the  pilaint  at  the  next  county  court,  in 
order  that  it  may  appear  on  the  rolls  of  the  court.  This  sta- 
tute does  not  extena  to  hundred  courts.  The  hundred  court, 
%^bich  derives  its  authority  from  the  county  court',  cannot 
prescribe  to  grant  replevins  by  plaint  by  its  steward  out  of 
court ;  for,  at  common  law,  the  sheriff  could  only  replevy  by 
writ  in  his  county  court.  But  this  decision  is  to  be  confined 
to  replevins  in  hundred  courts,' which  courts  are  all  ejusdera 
generis,  and  owe  their  jurisdiction  to  the  common  law,  and 
does  not  furnish  a  rule  for  replevins  in  other  courts  which 
owe  their  origin  and  jurisdiction  to  charters  from  the  crown, 
and  in  which  pleas  of  replevin  upon  plaint,  and  without  writ, 
may  be  maintained^ 

The  proceeding  by  replevin  by  plaint  under  the  statute  has 
superseded  the  replevin  by  writ.  The  obBervatioiM»  there- 
fore, made  in  this  chapter,  with  respect  to  the  method  of  pr6* 
scouting  replevin,  must  be  understood  with  reference  to  the 
replevin  by  plaint,  except  where  the  proceeding  by  writ  is 
expressly  mentioned. 

9.  Another  cause  of  delay  at  common  law  proceeded 
from  the  sheriffs  not  being  able  to  enter  a  liberty  without 
a  non  omitias,  where  the  distress  was  taken  and  impounded 
within  any  liberty  which  had  return  of  writs,  and  the  bailiff 
of  such  liberty  did  npt  pay  any  regard  to  the  warrant  of  the 
sheriff.  The  statute  ot  Marlebridge  has  removed  the  neces- 
sity of  suing  out  the  non  omittas,  but  still  the  sheriff  must 
make  a  warrant  to  the  bailiff  of  the  liberty  before  he  can 
fenter. 

3.  The  same  cause  of  delay  as  that  last-mentioned  was 
experienced  in  cases  where  the  distress,  though  not  taken 
within  a  liberty,  yet  was  impounded  within  it.  By  force  of 
the  statute  of  MaHebridge,  the  sheriff  may  in  this  case  enter 
the  liberty  immediately,  even  without  previously  issuing  a 
warrant. 

8^  Hallet¥.Byrt,5Mod.248.Ld.Ra7m.    li  Wilton  T.Hobday,  4  ACaule  k  Sel- 
218.  Garth.  383.  Salk.  S80.  Skiaa«r,        wrn,  120. 
674.  S.  C. 


the  statute,  that  the  owner  of  the  beasts  should  be  deprived  of  the 
use  of  them,  until  the  day  on  which  thecountv  court  is  hulden*** 
The  same  doctrine  is  laid  down  in  1  Inst.  145.  n. 


I 
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III.  Of  ike  Duty  of  the  Sheriff  in  the  Execution  of 
Ifie  Replevin — Of  the  Pledges — Bond  from  the 
Party  repievying-^^Sureties  under  the  Stat. 
11  6.2.  c.  19.^.23. 

At  the  comniencement  of  a  suit,  it  was  the  duty  of  the 
BherifT  at  the  coiunion  law,  in  all  actions,  to  take  from  the 
plaiintiff  pledges  for  the  prosecution  of  his  suit.  This  duty 
was  the  same  in  replevin ;  but  as  these  pledges  were  only 
answerable  for  the  amerciament  to  the  king^  pro  falso  cla* 
tnure,  if  the  plaintifi*  did  not  prevail  in  the  suit,  they  were 
found  insufficient  for  the  security  of  the  defendant  in  reple* 
vin,  inasmuch  as  if  the  party  distrained  upon,  either  sola  or 
eloigned  the  distress  aftier  the  replevy,  the  defendant  was 
wholly  prevented  from  reaping  any  advantage  from  an 
award  of  a  return.  To  remedy  this  mischief  the  stat 
Westm.  9.  (id  Ed.  1.)  c.  2.  requires  the  sheriff,  before  he 
makes  deliverance  of  the  distress,  to  take  from  the  plaintiff 
not  ouly  pledges  for  the  prosecution  of  the  suit,  but  also  for 
the  return  of  the  beasts,  if  a  return  be  awarded*  And  if  the 
sheriff  take  pledges  in  any  other  manner,  he  is  to  answer  for 
the  price  of  the  cattle  to  the  distrainors;  and  if  the  bailiff 
has  not  wherewith  to  make  restitution,  it  is  to  be  made  by 
bis  superior. 

The  course  pursued  by  sheriffs,  or  other  officers  making 
replevins,  incarryingintoeffect  the  provisions  of  this  statute, 
does  not  appear  to  nave  been  uniform.  Two  different  me- 
thods have  been  adopted  by  them  for  the  protection  of  the 
defendant  The  first  method  has  been  to  take  a  bond  from 
the  pledges  conditioned  for  the  appearance  of  the  party  reple- 
vying at  the  next  county  court^,  for  his  prosecuting  his  suit 
with  effect,  and  making  return  of  the  distress,  if  return 
should  be  adjudged.  In  taking  this  security'^,  the  sheriff  has 
been  considered  as  pursuing  the  directions  of  the  statute ; 
for  the  word  pledges  has  been  holden  to  be  synonimous  with 
sureties. 

The  other  method  has  been  to  take  a  bond  from  the  party 
replevying  (o) ;    the  condition  of  which  is  similar  to  the 

i  D^lton's  Shff.  439.  k  Ld.  Raym  278.  Lutw.  687.  Dalton't  Shff.  438. 


\^)  I  have  not  been  able  to  discover  the  origin  or  fi»t  ibtro* 
ductioQ  of  th^^  securities,  and,  consequentlyt  I  cannot  ascerUtin 
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former,  viz.  that  the  obligor  will  appear  at  the  next  county 
C3oitft»  aii4  ^btn  aod  there  proaecute  hia  auit  with  effect,  and 
also  that  be  will  make  return  of  the  beasta^  if  return  thereof 
be  adjudged  by  law  ((J). 

Although  the  statute  of  Westm.  £d.  c.  9.  is  entirely  silent 
as  toa  bond  from  the  party  replevying,  y^k  it  has  been  decided 
that  bonds  of  this  kind  are  lawful',  and  if  the  condition  be 
sot  performed,  aa«ction  may  be  brought  on  them. 

It  does  not  appear  that  the  sum  in  which  these  securities, 
viz.  the  bond  from  the  pledges,  or  the  bond  from  the  paity 
replevying,  should  be  taken,  has  ever  been  ascertained.  To 
provide,  therefore,  a  more  effectual  security  for  defendants, 
by  fixing  the  responsibility  of  the  sureties,  and  to  prevent 
vexatious  replevins  in  cases  of  distress  for  rent  arrear,  it  is 
enacted  by  stat.  11  6. 9.  c.  19*  s.  23.  **  that  sheriffs,  and 
other  officers  bavins  authority  to  grant  replevias,  shall  (7), 
in  every  replevin  of  distress  for  rent,  before  any  deliverance 
of  the  distress,  take  in  their  own  names  from  the  plaintiff  and 
two  responsible  persons,  as  sureties,  a  bond  in  double  the 
value  of  the  goods,  conditioned  for  prosecuting  the  suit  with 
effect,  and  without  delay,  and  for  duly  returning  the  dis- 
tress in  case  a  return  shall  be  awarded.  The  statute  tb^n 
proceeds  to  anthorise  the  sheriff  or  other  officer  to  assign 
sqch  bond  to  the  avowant,  or  person  making  cognisaDce, 
who  may  maintain  an  action  upon  it  in  the  superior  courts*. 


'Which  is  the  matt  ancient*  The  usage  has  been  not  to  take  both 
seciirities  at  the  same  tiaie»  but  the  sheriff  has  exercised  his  disci^ 
tiao  in  taking  either  one  or  the  other,  as  seemed  most  conveoieot 
The  bond  from  the  party  replevying  has,  I  believe,  been  most  ge- 
nerally adopted* 

(6)  "  In  all  replevin  bonds  tliere  an  sevend  iodependent  oon- 
ditions ;  one  to  nrosecttte,  another  to  rotum  the  goods  replevied, 
and  a  third  to  inaemnify  the  sheriff;  and  a  breach  may  be  assigned 
upon  any  of  these  distinct  conditions.*'  Per  Lee,  C.  J.  delivering 
the  opinion  of  the  court  in  Morgan  v.  Griffith,  M.  U  G.  2.  B.  IL 
7  Mod*  Saa.  Leach's  ed.  Or  the  breach  may  be  assigned  thus : 
^  that  defendant  did  not  prosecute  his  suit  with  efiect,  and  hath 
not  made  returns.*'     Phillips  v.  Price,  3  Manle  &  Selwyn,  180« 

(7)  If  the  sheriff  or  other  officer  neglect  to  take  a  bond,  accord- 
4ag  to  the  diractioBs  of  this  statute,  tibe  courts  will  notgiaBt  on 
attachment  against  him,  such  negligence  not  being  an  abuse  of  any 
process  of  the  courts.  Twells  v.  Colville,  Willes,  375.  R.  v.  Lewis» 
fT.R.€!7. 
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in  the  event  of  its  being  forfeited.  Bbtii  avowant  and  perBOii 
making  cogfiiztnce  may  take  an  asaignoient  of  tbe  band,  and^ 
sue  jointly  on  it".  In  thia  action,  if  the  declaration  state  that 
the  piaintifTjas  bailiff  of  one  J.S.  distrained,  &c.  it  is  sufficient, 
without  stating  that  the  plaintiff,  at  the  time  of  the  assign- 
ment of  tbe  bond,  was  either  avowant  or  person  making  cog- 
nisance in  the  suit  in  replevin^  Although  the  bond  be  exe^ 
cqted  by  one  of  the  sureties  only,  it  is  sti^  available  by  the 
sheriffs  against  such  surety?. 

In  Chapman  v.  Butcher,  Carth.  fi48«  the  plaintiff  in  re* 
pl^vin  had  given  a  bond  to  the  bailiflb  of  the  borough  of 
Ne*w  Windsor,  conditioned  to  prosecute  his  suit  with  efibct 
in  tbe  court  of  record  of  that  borough,  and  to  make  returo, 
if  return  should  be  adjudged  by  law.  A  replevin  was 
brought  in  tbe  borough  court,  and  judgment  given  for  the 
defendant,  which  was  afterwards  reversed  in  the  Court  of 
King's  Bench,  on  error,  and  a  new  judgment  was  given 
that  the  plaint  should  abate,  and  that  the  defendant  should 
bave  a  return.  An  action  was  brought  on  the  bond^  and  it 
was  holden  a  lawful  bond,  and  the  court  said,  that  it  was  the 
common  course  to  take  suck  bonds.  With  respect  to  tbe  con- 
dition, it  was  determined,  that  it  was  not  confined  to  a 
prosecution  in  the  court  of  Windsor,  but  extended  to  the 
prdsecution  of  a  writ  of  error  in  the  King's  Bench,  for  that, 
wa^  part  of  the  suit  commenced  below;  and  by  the  words, 
^  if  a  return  should  be  adjudged  by  law,'*  tbe  condition  was 
not  confined  to  the  judgment  of  any  particular  court  (8),  for 
which  reasons  the  court  gave  judgment  for  tbe  bailiffs^  the 
obligees. 

So  where  the  condition  of  the  replevin  bond  wns  to  appeav 
in  the  county  courts  and  then  and  tker4  to  prosecute  with 
effect;  it  was  holden,  that  tbe  words  then  and  there  related 
to  so  much  of  the  prosecution  asahould  be  in  the  county 

n  Philli(i8  V.  Pnce,  3  M.&  S.  isa  7  Taunt  28.  S.  C.  by  the  name  of 

o  Dias  v.  Freeman,  5  T.  R.  195.  Austen  v.  Hotraid. 

p  Austen  T.Haywanl,  2  Bianb.  set.      q  Vaugban    ▼*    Nonia^    Osu    Tenp^ 

Haidw.  137. 


(8)  **  iTo  protecfite  with  ^fect,  the  plftintiff  nrast  not  only  p«o« 
ceed  to  a  decisioD  of  the  suit,  but  anisl  have  snecess  in  it,  or  he  does 
notbii^ ;  aad  it  is  n»t  a  completion  of  the  condition  to  have  levied 
a  plaint  in  the  county  court ;  for  the  wonds  extfodto  all  the  pro« 
ceedings,  from  the  original  to  the  conclusion  of  the  action,  as  well 
in  the  court  below  as  in  the.  superior  court,  by  re.fti.  to.  which  is: 
the  oaseinCarlAw  349>»"  Per  Lsey  C  J«  deliveinng  the  opinieu  of 
the  oMirt  in  Morgan^  v.  Grifith,  7  Mod.  3M.  Leach's  ad. 
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court,  but  that  they  did  not  restrain  it,  and  that  the  bond 
was  forfeited,  the  plaintiff  having  been  nonsuited  in  the 
superior  court,  to  which  the  cause  had  been  removed. 

Plaintiff  in  replevin  having  given  a  bond  to  prosecute  his 
suit  with  effect',  levied  a  plaint  against  the  defendant,  who 
obtained  an  injunction  to  stay  proceedings  until  a  certain 
day,  on  which  the  plaintiff  in  replevin  died;  it  was  adjudged, 
that  the  plaintiff  had  prosecuted  his  suit  with  effect,  there 
not  hav4ng  been  either  a  nonsuit  or  a  verdict  against  him ; 
and  Holt,  C.  J.  compared  it  to  the  case  of  a  recognisance  on 
a  writ  ^f  error,  which  was  to  prosecute  with  effect ;  there, 
if  the  plaintiff  was  not  nonsuit^  nor  the  Judgment  affirmed, 
the  recognizance  was  not  forfeited. 

#  It  is  sufficient  to  plead  that  the  partv  did  appear  at  the  next 
county  court,  and  there  prosecuted  the  suit  according  to  the 
form  and  effect  of  the  condition,  and  that  that  suit  is  still  de* 
pending  and  undetermined*. 

In  an  action  brought  by  the  assignee  of  a  replevin  bond^, 
where  it  did  not  appear  on  the  face  of  the  declaration,  that 
the  plaintiff  was  avowant,  or  person  making  cognisance, 
the  court  referred  to  the  replevin -suit,  which  was  of  record 
in  the  same  court,  for  the  purpose  of  ascertaining  the  fact, 
the  declaratiojD  concluding  prout  patetper  recordum. 

The  breach  assigned  in  the  declaration  ought  to  pursue 
the  condition  of  the  bond,  but  it  is  not  necessary  that  it 
should  extend  any  furthei^. 

The  sureties  are  liable  only  to  the  amount  of  the  penalty 
in  the  bond,  and  costs  of  suit  on  the  bond\  They  will  not 
be  discharged  by  time  being  given  to  the  plaintiff  in  replevin^ 

When  the  defendant  has  obtained  judgment  for  a  return, 
if  the  sheriff  return  to  the  writ  de  retorno  habendo,  that  the 
cattle  are  eloigned,  the  defendant  may,  if  the  sheriff  has 
not  taken  any  pledges*,  or,  what  amounts  to  the  same  thing, 
has  taken  such  as  are  insufficient^  immediately,  without 
any  previous  proceedings  (9),  commence  an  action  on  the 

r  D.  of  Onnond  V.  Bierly,  Carth.  510.  y  Moore  v.  Bowmaker,  2  Maxsh.  SI. 

and  12  Mod.  380.  6  Taunt.  379.  S.  C. 

8  Bcackenburjrv.  Pell,  12  East,  565.  a  Moyaer  ▼.  Gray,   Cto.   Car.   44a. 

t  Barker  T.Horton,  C.  B.  17  Geo.  2.  Anon.  Sir  W.  Jones,  278. 

Willes,  460.  a  Rouse  v.  Pattexaon,  1,6  Vin.  39d,  400. 

u  5  T.  R.  195.  7  Mod.  387.  Leaeb^s  ed.  Bull.  N.  P. 

X  Hefford  t.  Mget,  1  Tannt  R.  218.  60. 8.  C. 


(9)  Fortnerly,  whsre  the  afierifF  had  taken  insufficient  pledges, 
it  was  the  practice  to  proceed  in  the  first  instance  hy  scire  /aeia$9 


I 

i 
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case^  (10)  against  the  sheriff;  in  which  action  (since  the 
11  Geo«  9.  c.  19*  «•  S3.,)  in  cases  of  a  distress  for  rent 
arrear,  three  different  resolutions  have  taken  place  with  re- 
spect to  the  extent  of  the  sheriff's  liability.  The  first  case^ 
decided,  that  the  statute  11  Geo.  9.  c.  19.  s.  23.  had  not 
enlarged  the  responsibility  of  the  sheriff,  and  that  the  value 
of  the  goods  distrained  ought  to  be  the  measure  of  the  da- 
mages against  him,  as  it  was  under  the  stat.  Westm.  2. 
(13  Edw.  1.)  c.  S.  In  the  second  case',  it  was  resolved, 
that  as  the  proceeding  against  the  sheriff  was  an  action  on 
the  case  for  a  culpable  neglect  of  duty,  the  plaintiff  was  en- 
titled to  recover  a  full  compensation  for  the  injury  sustained 
by  him  in  consequence  of  that  neglect,  although  such  com- 
pensation exceeded  double  the  value  of  the  goods  distrained 
(11) ;  but  in  the  third  and  last  determination*  it  was  holden, 
that  the  sheriff  should  not  be  liable  any  farther  than  the 
sureties  would  have  been,  if  be  had  done  his  duty,  and  taken 
a  bond,  and  they  had  been  sufficient ;  and  that,  as  the  re« 
sponsibility  of  the  sureties  was  limited  by  the  statute  to 
double  the  value  of  the  goods  distrained,  that  sum  ought  to 
be  the  measure  of  the  damages. 

b  This  method  of  proceeding  agiunst    c  Yea  ▼.  Lethbridge,  4  T.  R.  433. 
the  sheriff  was  settled,  after  much    d  Concanen  v.  Lethbridge,  2  H.  BL 
debate,  in  Rouse  v.  Patterson.  36. 

e  Brans  ▼.  Brander,  2  H.  Bl.  547. 


against  the  pledges.  A  detailed  account  of  this  method  is  given  in 
the  Ist.  vol.  of  Seijt.  Wms.  ed.  of  Saunders,  p.  195.  a.  n.  (3),  and 
Gilb.  Repl.  cap.  2.  s.  VII.  4. 

(10)  In  this  action,  some  evidence  must  he  given  by  the  plain- 
tiff  of  the  insufficiency  of  the  pledges,  hut  veiy  slight  evidence  is 
sufficient  to  throw  the  hurthen  of  proof  on  the  sheriff*  Saunders  v. 
Darling.  Middx.  Sittings*  Trin.  10  Geo.  3.  C.  B.   Bull.  N.  P.  60. 

(11)  The  damaees  given  by  the  jury  in  this  case  were  1 00/. 
The  rent  in  arrear  was  -  10  10    0 
The  costs  of  the  replevin  suit                  84    0    0 
Expense  of  d«  refomo  %a&tffuio  5    0    0 

99  10  0 
The  value  of  the  goods  was  32/.  4«. ;  and  the  penalty  of  t)ie  bond 
was  50/.— The  court  permitted  the  verdict  to  be  entered  for  the 
whole  sum  (100/.)  found  by  the  jury.  In  Pattison  v.  Prowse,  the 
damages  given  by  the  jury,  for  which  judgment  was  entered,  were 
made  up  of  the  costs  of  the  replevin  suit,  and  the  rent  in  arrear,  but 
there  the  value  of  the.  goods  was  more  than  the  sum  for  which  the 
judgment  was  entered. 
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In  RicbardB  v.  Acton,  2  Bl.  Rep.  1S90.  the  Court  ofCom- 
mon  Pleas,  tm  a  summnry  upplication,  made  a  rule  on  tbe 
sheriff,  under-eh^iT,  and  the  replevin  cleric,  who  had  refused 
to  discover  the  names  of  the  pledges  taken  on  granting  the 
replevm,  to  pay  to  the  defendant  in  replevin  the  damages  (12) 
Sifid  costs  recb^^ered  hy  him. 

On  an  application  to  the  Court  of  C.  B/for  a  rule  to  shew 
cause  why  tbe  officer  of  the  court  below  should  not  pay  the 
costs  recovered  by  the  defendant  in  replevin,  on  account  of 
the  insufficiency  of  the  pledges  taken  by  him  de  retorno  ha^ 
bendo,  the  court  refused  to  grant  the  rule ;  observing,  that  the 
defendant's  remedy  was  by  action,  there  not  having  been  any 
cause  in  the  court  at  the  time  when  the  replevin  bond  was 
taken. 


IV.  Of  claiming  Property^  and  rf  the  Writ  de  Pro- 

prietate  probandd. 

If  the  defendant  claims  property',  tbe  sheriff's  power  to 
re-deliver  the  beasts  is  suspended,  and  the  plaintiff  must  sue 
oat  9l  writ  depraprietate  probandd^  or  of  proving  property, 
because  questions  of  property  cannot  be  determined  in  the 
county  court 'Without  the  king's  writ 

On  the  purchasing  the  writ  de  proprUtate  probanda,  an  in- 
qisest  1^  office  is  holden ;  and  if  on  such  inquest  the  pro- 
perty be  found  for  the  plaintiff,  the  sheriff  is  to  nsake  oeli* 
v^evance;  but  if  it  be  found  for  the  defendant,  tbe  replevin 
by  platni  is  determined,  aud  the  sheriff  caanot  proceed  B»y 
fiirdier:  yet  the  plaintiff  may  briog  a  aew  replevin  by  writ; 
for  what  is  done  on  tbe  plaint  will  not  ope«ate  as  a  ^r,  be- 
cause it  IS  not  coQBected  with  tke  proceeding  by  writ. 

f  Teneyman  v.  Gildnrt,  1  Bot.  &  Pul.      %  \  iBst.  146. b.    • 
N.  R.  293. 


(l^)  Nalhio^  was  said  in  this  case  respecting  the  quantum  of 
damaaw ;  but  it  is  caoceived,  that  since  the  case  of  Evans  v.  Bran- 
der,  if  a  similar  ap(disation  should  be  made,  the  court  would  not 
fiSD^pel  tbe  sheriff,  or  other  officer  granting  reyJevia,  to  pay  more 
than  double  tbe  value  of  the  goods  distrained. 
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Property  must  be  claimed  by  the  defendant  in  person'*; 
it  cannot  be  claimed  by  his  baiiiif  or  servant  A  bailiff  can- 
not claim  property  below,  because  being  only  servant  to 
another,  in  whos^  right  he  has  taken  the  good^,  he  cannot  say 
that  they  are  his  own ;  but  the  bailiff  above  may  plead  pro- 
perty in  a  stranger,  for  this  is  a  sufficient  reason  to  excuse 
-faimfrom  damages,  since  he  has  not  taken  the  plaintiff's 
goods  from  him. 


V.  Of  ike  Process  for  removing  the  Cause  out  of  the 
inferior  Court;  and  herein  of  the  Writs  of  Pone^ 
Recordari  facias  loquelanij  and  Acoedas  ad 
Curiam^ 

Four  different  forms  of  writs  are  prescribed  by  law  for 
the  removal  of  the  proceedings  in  replevin  out  of  an  inferior 
into  a  superior  court : 

1.  The  writ  of  pone  at  common  law. 

9.  The  writ  of  pone  under  the  statute  of  Westminster  the 
9d  (13  Edw.  10  C.9. 

3.  The  writ  of  recordari  facias  loquelam. 

4.  The  writ  of  accedas  ad  curiam. 


1.  Of  the  torit  of  Pone  at  Common  Law. 

When  the  proceedings  in  the  county  court  were  insti- 
tuted by  writ  out  of  chancery,  and  the  plaintiff  was  desirous 
of  removing  them,  this  was  the  proper  form  of  writ  for 
that  purpose ;  but  the  proceeding  in  replevin  by  writ  hav- 
ing fallen  into  disuse,  the  writ  of  pone  has  consequently 
shared  the  same  fate ;  it  will  not  be  necessary,  therefore,  to 
trouble  the  reader  with  an  explanation  of  it.  The  different 
forms  of  this  writ,  as  adapted  to  a  removal  into  the  Courts  of 
King's  Bench  and  Common  Pleas  will  be  found  in  F.  N.  B, 
69.  M. 

h  1  iDst.  145.  b. 
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2.  Of  the  Wrii  of  Pone  under  the  Stat.  Westm.  %d. 

At  the  comroou  law,  where  the  lord 'avowed  taking  the 
distress  for  services  or  customs,  if  the  plaintiflfdisavowed  the 
tenure,  and  disclaimed  holding  of  the  avowant,  the  inferior 
court  had  not  any  farther  cognisance  of  the  suit,  and  the  pro- 
ceeding there  was  stayed;  because  the  disclaimer  brought 
the  freehold  in  question,  which  the  county  court,  not  being  a 
court  of  record,  had  not  any  authority  to  try.  This  incon- 
venience was  remedied  by  the  stat.  Westm.f.  (13  Ed.  1.  c.2.) 
which  gave  the  avowant  in  this  case  the  writ  of  pone  tore- 
move  the  proceedings  into  the  king's  courts.  It  appears  from 
the  preamble,  that  the  avowant  is  entitled  to  this  writ  of 
pone,  as  well  where  the  proceedings  are  instituted  in  the  in- 
ferior court  by  plaint^  as  where  they  are  commenced  by  writ 
out  of  chancery.  There  is  one  passage  in  this  statute  which 
is  worthy  of  remark,  because  it  may  be  inferred  from  it,  that 
before  this  statute  the  defendant  in  replevin  could  not  remove 
the  proceedings  out  of  the  inferior  court  (13).  The  words 
are  these: 

Nee  per  istud  statutum  derogatur  legi  communi  usitata^ 
quad  nan  permisH  aliquod  placitum  poni  coram  jusiidariis  ad 
petitionem  defendentis ;  quia  licet  prima  facie  videatur  tenens 
actor,  et  dominus  defendens^  habito  tamen  respeclu  ad  hoc  quod 
dominus  distrinxit,  et  sequitur  pro  sereitiis  et  cousuetudinibus 
eibi  aretro  existentibus,  reatitur  apparebit  poUus  actor^  sive 
querenSf  quam  defendens. 

S.  Of  the  Writ  of  Recordari  facias  loquelam. 

This  form  of  writ  is  adapted  to  the  removal  of  the  proceed- 
ings in  replevin',  when  they  have  been  inatiluted  in  the 
county.court  by  plaint, and  not  by  writ;  and  as  the  method 
of  suing  by  plaint  has  superseded  the  ancient  method  of  pro- 
ceeding by  writ,  the  recordari  facias  loquelam  is  the  writ 
now  in  general  use.  By  this  writ  the  sheriff  is  commanded 
to  record  the  plaint,  and  when  recorded,  to  return  it  into  the 
King's  Bench  or  Common  Pleas,  at  a  fixed  day>  on  which 
the  parties  are  to  attend  in  court  This  being  done,  the  su- 
perior courts  have  authority  to  proceed. 

iF.N.B.70B. 


(13)  I  am  aware  that  Sir  Edw.  Coke  has  given  a  diffirent  expla- 
nation of  this  passage  in  the  9d  Inst.  p.  339,  but  his  explanation 
seems  to  be  at  variance  with  the  context 
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When  the  record  is  removed^  and  the  party  declares  in 
banco,  the  plaint  is  determined.  Hence  advantage  cannot  be 
taken  of  a  variance  between  the  plaint  and  the  declaration  in 
the  superior  court. 

By  virtue  of  the  writ  of  re.  fa.  h.  the  plaint  may  be  re- 
iQOved  either  by  the  plaintiffor  defendant ;  but  the  defendant 
must  allege  in  the  writ  some  cause  of  removal  ;  this  allega- 
tion'y  however,  is  not  a  material  point  of  the  writ,  and  the 
defendant  may  avow  or  justify  the  taking  and  detention  on 
other  grounds. 

The  delivery  of  the  re.  fa.  to.  to  the  clerk  of  a  county 
court,  after  interlocutory  and  before  final  judgment,  is  a  bar 
to  any  farther  proceeding  in  that  court. 

The  officer  of  the  inferior  court  cannot  refuse  paying  obe- 
dience  to  the  writ"*,  under  pretence  of  his  fees  not  having 
been  paid,  because  he  may  bring  an  action  for  such  fees. 

4.  Of  the  Writ  of  Accedat  ad  Curiam. 

This  writ  is  only  a  species  o(re*fa.  /o.  adapted  to  the  re- 
moval of  replevins,  sued  by  plaint  in  the  Lord's  Court.  It 
derives  its  name  from  the  language^of  the  writ,  **  accedes  ad 
curiam  W.  de  C.  et  in  ill/tplend  curid  recordari  facias  loquC'^ 
lam,  qua  est  in  eadem  curid  sine  brevi  nostro**  S^c.  See  the 
form  of  this  writ  in  Gilb.  Repl.  145.  ed.  1757. ' 

N.  If  the  writ  of  removal  is  made  returnable  on  the  first 
return  of  the  term^,  it  is  incumbent  on  the  plaintiff  to  declare 
in  the  superior  court  within  four  days  before  the  end  of  that 
term ;  otherwise  the  defendant  (although  he  has  not  ap« 
peared)  will  be  entitled  to  an  imparlance. 


Yh' By  whom  a  Replevin  may  be  maintained. 

To  maintain  replevin,  the  plaintiffougbt  to  have  either  an 
absolute  or  special  property^  in  the  goods  in  question  vested 

k  HaigreaTe  ▼.  Arden.  Cro.  Elis.  549.  n  ThompsoD  ▼.  Jordfloi,  S  Bos.  &  Pul. 
1  10  Bd.  2  Avowiy,  213.   20  ^d.  3.        137. 

AVOW17,  130.  o  Bro.  Repl.  pi.  8.  SO. 
m  Bevaa  v.  Protbesk,  2  B^rr.  1 151 . 

Vol.  II.  H  H 


Il4t  REPLEVIN. 

in  brm  at  the  time  of  the  taking  U4) :  A  mere  poeienory 
right  18  not  sufficients 

If  the  goods  of  a  feme  so^  are  taken,  and  she  marries,  the 
husband  alone  may  (15)  sue  the  replevin ;  because  the  pro- 
per^ is  transferred  by  the  marriage,  and  Tested  absolutely  in 
the  husband,  so  that*be  may  release  it ;  and,  consequently, 
be  may  have  an  action  in  his  own  name  to  bring  back  the 
property^. 

If  the  goods  are  taken  aftmr  marriage,  husband  and  wife 
ought  not  to  join  in  the  replevin ;  but  if  they  do  join  in  the 
action,  and  after  verdict  a  motion  is  made  on  this  ground  in 
arrest  of  judgment,  it  will  be  presnmed  that  the  husband  and 
wife  were  jomtly  possessed  or  the  goods  before  marriage,  and 
diat  Ae  goods  were  taken  before  marriage,  in  which  case  the 
husband  and  wife  might  join'. 

Executors  may  maintain  replevin  for  the  gooda  of  the  tea* 
tator  taken  in  his  life-time*. 

Parties  who  have  a  joint  interest  in  the  distress  may  join  in 
the  replevin*,  but  where  the  interest  in  the  goods  taken  is 
several*,  there  ought  to  be  several  replevins. 


YIL  0/ the  DeclaraHan. 

~  m 

FeM»e«*-The  venue  must  be  laid  in  the  oounty  in  which 
was  taken. 


Locus  in  f  tio^F— The  place  in  which  the  distress  was  taken, 
technically  termed  the  tocusin  9iio,as  well  as  the  vill  or  parish^ 
,must  be  named  in  the  declaration ;  because  the  right  of  cap* 

p  P«r  cur.  in  Teoqpleman  t.  Case,  IQ.    •  Bro.  Repl.  pi.  5d. 

Mod.  26.  t  3  H.  4.  IS.  a.  1  Intt  145.  b. 

q  F.N.B.60.K.  u  Bnx Abv. Repl. pi. IS. 

r  Bourn  eft  Ux.  y.  Matttire,  C^  Temp. 

Haidw.  119. 


(14)  There  are  two  kinds  of  property,  a  general  property  which 
every  absDlate  owner  hss,  and  a  special  prsperty ,  as  goods  pledged 
or  taken  to  manure  his  lands,  or  the  like,  and  of  both  these  a  re* 
plevin  lies.     1  Inst.  145.  b. 

( 15}  Or  the  husband  and  wife  may  join.  Agreed  by  Lord  Hard- 
wicke,  C.  J.,  in  Bourn  v.  Mattaire,  Ca.  Temp.  Hardw.  119.  See 
ante,  p.  a92.B.(33). 
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tion  may  turn  on  the  place,  and  tbe  freehold  may  come  in 
qaestioa". 

If  the  iocus  in  quo  be  not  named,  the  defendant  m^y  take 
advantage  of  the  omission  by  special  demurrer^  but- if  he 
plead  OTcr,  the  defect  is  cured*. 

This  obligation  on  the  plaintiff  to  name  th^Jocus  in  quo, 
has,  from  the  supposed  difficulty  of  ascertaining  it  in  all 
cases,  been  frequently  considered  aa  a  great  hardship^  It 
must  be  admitted,  that  if  the  law  required  the  plaintiff  to 
name  the  place,  where  distress  was  first  taken,  such  a 
rule  might  deserve  censure ;  but  the  law  does  not  require 
such  strictness ;  it  being  sufficient  for  tbe  plaintiff  to  name 
that  place  in  which  be  finds  the  defendant  in  pos^ess&n  of. 
the  distress*;  for  the  law  considers  the  distress  as  wrongfully 
taken  in  every  place  in  which  the  defendant  may  have  it  in 
his  custody  (16J. 

Hence  where  the  plaintiff  declared  of  a  taking  in  A>,  and 
the  defendant  pleaded  nan  cepit  modo  et  fwrmit  the  plaintiff 
having  proved  that  he  found  the  cattle  in  the  possession  of 
the  defendant  in  A.,  itwas  adjudged  sufficient,  although  the 
defendant  proved,  that  he  first  took  them  in  &,  and  was  only 
d»vingtbem  through  A.  to  the  pound  (17). 


2  H.  6.^4.  a. 

Ward  V.  Lavile,  Cra.  Elix.  806. 
Moor,  678.  S.  C.  under  the  name  of 
Wttd  T.  Lakin.  See  also  Read  and 
Hawke**  cue,  Ifae  ai^^uments  in 
which  are  reported  in  Qodb.  186.  anil 


the  Judgmfot  of  the  coon  In  Hob. 

1 6.  and  1  Biownl.  176. 
K  BuUythorp  ▼•  Turner,  WiUes,  476. 

and  per  Bridgman,  C.  J.,  1  Sidf.  10. 
a  PerChambie,  J^2Boa.&Bal.481. 
b  Waken  ▼.  Keiaopi  2  Wils.  364. 


(16)  If  tbe  distress  be  taken  in  one  connty,  and  carried  into  an- 
other, the  plaintiff  may  have  replevin  in  either  county,  because  it 
is  a  caption  in  eveiy  county  into  which  the  distress  is  taken  by  tbe 
defendant.  F.  N.  B.  69.  1.  Doct  Pla.  315.  See  also  Bro.  Repll 
pi.  e». 

(17)  If  tb^  defendant  never  had  the  goods  in  tbe  place  named  in 
tbe  declaration,  wm  cepit  modo  eiformd  seems  a  proper  plea,  where 
tbe  defendant  does  net  seek  a  return. 

Tbe  plaintiff  declared  for  taking  guns  m  quodmrn  loco  vocai.  the 
Miuories;  the  defendant  pleaded  non  cepit  modo  et  forma.  At  the 
trial  the  plaintiff  proved  the  taking  at  a  place  in  Surrey,  upon 
which  it  was  objected,  that  he  had  failed  in  proving  his  issiie;  to 
which  Pratt,  C.  J.,  assented,  observing,  that  where  the  defendant 
does  not  insist  on  a  return,  he  mar  plead  men  cepii  modo  etfoHna, 
•nd  prove  the  taking  to  be  at  another  place;  the  plaintiff  wa«  non- 
suited. Johnson  v.  Wolljer,  Str.  507- 

HhS 
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If  the  replevin  be  brought  in  an  inferior  court,  the  hens 
in  quo  must  be  alleged  to  be  within  the  jurisdiction  of  the 
courts. 

With  respect  to  the  description  of  the  goods  taken*,  it  is 
stated  in  some  of  the  books  as  a  rule,  that  the  goods  must  be 
described  in  the  declaration  with  such  certainty,  that  the 
sheriff  may  make  re^deh'verance  of  them. 

The  following  cases  contain  all  the  learning  on  this  sub- 
ject : 

Replevin  for  taking  bona  et  cakUlasutf,  viz.  quandam  par- 
eeir  lintei  et  quandam  parcelC  papyri  ipsiui  querentis  ;  the 
defendant  avowed  the  taking  as  a  distress  for  rent  arrear. 
Verdict  for  the  plaintiff  with  entire  damages.    It  was  ob- 
jected, in  arrest  of  judgment,  that  *'  quandam  parcelF  papyri 
€i  linieC*  was  too  general  and  uncertain  a  description ;  and 
although  it  might  be  well  enough  in  trover  and  trespass,  yet 
it  was  ill  in  replevin ;  because  it  was  not  a  sufficient  direc- 
tion to  the  jury  in  assessing  the  damages,  nor  to  the  sheriff 
in  re-delivering,  the  goods :  but  Parker,  C.  J.,  observed,  that 
although  the  declaration  would  have  been  ill  on  demurrer, 
yet  the  pleadings  had  supplied  the  defect ;  because  the  de- 
fendant haviAg  avowed  the  taking,  he  had  thereby  admitted 
that  he  knew  what  the  goods  were,  and  consequently,  both 
parties  agreeing  on  this  point,  the  only  question  was,  who 
should  have  them.    He  added,  that  it  would  not  be  of  any 
advantage  to  the  defendant  to  have  the  goods  particularized ; 
because,  if  the  plaintiff  should  demand  500  reams  of  paper, 
and  prove  that  the  defendant  had  wrongfully  taken  one  only, 
yet  he  would  be  entitled  to  recover,,  agreeably  to  the  rule, 
that  in  actions  of  torts,  it  is  sufficient  for  tne  plaintiff  to 
prove  part  only  of  his  declaration  ;  and  hs  to  the  necessity  of 
an  exact  description  or  the  goods  on  account  of  the  re-deli- 
very by  the  sheriff  upon  theretorn*  habend',  be  observed,  that 
the  sheriff  might  requirethe  defendant  toshew  bim  the  goods 
(18),  and  that  it  was  a  good  return  for  the  sheriff  to  make, 

that  no  person  came  on  the  part  of  the  defendant  to  shew 


•< 


e  QuailesT.Searle,'Cro.Jac.  95.  4   Bac.  Abi.3S7.  cited  and  neog- 

d  Sea  Bttller*!  NUi  Pritu,  p.  53.  nised  in  Bern  v.  Ma8taire,pa.  Temp. 

•  Kenipattr  ▼.  Nelaon,  PMcfa.  13  Ann.        Hirdw.  121; 


(18)  This  argument  has  frequently  been  urged,  whea  exceptions 
•   in  arrest  of  jadgmeot  have  been  made  in  actions  of  ejectment,  for 
uncertainty  of  description  in  the  declaration.   See  Portman  v.  Mor^ 
fan,  Cro.  Eliz.  465. 
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him  the  goods/'  and  that  such  a  return  might  be  found  in 
Rastairs  Entries,  and  Dalton*s  Sheriff,  c.  73. 

So  where  in  replevin  for  taking  fourteen  skimmers  and 
ladies',  and  three  pots  and  covers,  an  exception  was  taken^ 
after  verdict,  in  arrest  of  judgment,  to  the  declaration,  for 
uncertainty  in  the  description,  in  not  expressing  how  many 
of  each  sort  were  taken  ;  the  court,  adopting  the  reasons  of 
Parker,  C.  J.,  in  the  preceding  case,  were  of  opinion,  that 
the  declaration  was  sufficient,  and  gave  judgment  for  the 
plaintiff. 

But  a  declaratfon  in  replevin  for  taking  **  divers  goods 
and  chattels/'  was  bolden  insufficient'. 


\Ul.  Of  thfi  Pleadings: 

1.  Of  Pleas  in  Abatement,  and  herein  of  the  Plea  of  Ce- 

pit  in  alio  Loco^     . 

2.  General  Issue. 

3.  Of  the  Avowry  and  Cognisance  :^ 

1.  General  Rules,  S^c.  relating  to  the  Avowry, 

S.  Of  the  Avowry  for  Damage  feasanU^Pleas  in 
Bar^^Escape  through  Defect  of  Fences'^Right 
of  Common''^  Tender  of  Amends. 

3.  Of  the  Avowry  for  Rent  Arrear^^Pleasin  fiofu-i 
Eviction — Non  Dimisit-^Non  Tentiit-— AieiM 
in  Arrear^^Tender  of  A  rrears^ 

4.  Property. 

5.  Statutes: 

1.  Of  Limitations. 

2.  Of  Setoff. 


1.  Of  Pleas  in  Abatement,  and  herein  of  the  Plea  of  CepH 


in  alio  Loco. 


j/^UERE  is  a  difference  between  pleas  in  abatement  in  re- 
plevin,  and  in  other  actions  arising  from  the  peculiar  nature 
of  the  proceedings  in  replevin.  In  other  actions,  as  actions 
of  assumpsit,  debt,  or  trespass,  the  plaintiff  is  not  put  in 

f  Bern  T.^atttue,  Ca.Teinp.  Hardw.    %  Pope  ▼.  TiUman,  1  Moon,  (C.P.) 
124.  3S6. 7  Taunt  W^  8.a 
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pp«eiuon  of  any  thing  until  after  judgment  and  execution 
thereon ;  as  soon,  therefore,  as  the  writ  or\x)unt  is  quashed, 
by  a  judgment  for  the  defendant,  on  a  plea  in  abatement, 
the  defendant  is  thereby  restored  to  the  same  situation  in 
Which  he  was  before  the  action  was  brought:  but  io  reple- 
vin the  mere  quashing  the  writ  or  count  does  not  afford  the 
defendant  complete  redress,  the  plaintiff  being  in  poasefr' 
•ion  of  the  defendant's  |^oods  by  previous  delivery  from  the 
sheriff.    To  remedy  this  inconvenience,  and  to  entitle  bfm- 
self  to  a  return  of  the  distress,  the  defendant  must,  to-a  plea 
of  abatement  in  replevin,  subjoin  a  suggestion  in  the  nature 
of  an  avowry  or  cognisance.    As  this  suggestion,  however, 
is  merely  for  the  purpose  of  a  return,  the  matter  of  it  is  not 
traversable^. 

To  the  plea  of  cepit  in  alio  loco\  the  defendant  must 
add  a  suggestion  of  this  kind,  if  be  seeks  a  return. 

ys  Of  Ihe  Plea  of  Cepit  in  alio  Loco. 

The  defendant  pleaded  cepii  in  alio  loco\  and  prayed  judg- 
ment of  the  court,  and  Aat  the  count  be  quashed.  On  de- 
murrer, the  question  was,  wbetberthe  plea  ought  notto  have 
prayedjudgmentof  the  writ;  but  it  was  insisted,  that  the 
place  being  mentioned  in  the  count  only,  and  nptin  the  writ, 
the  exception  was  properly  taken  to  the  count,  where  the 
fault  was.  The  court  gave  judgment  for  the  plaintiff,  being 
of  opinion  that  the  conclusion  was  good. 

•-  But  though  this  plea  properly  concludes  with  a  prayer  of 
judgment  of  the  count  or  declaration,  yet  in  a  case^  where 
to  replevin  for  taking  the  plaintiff's  goods,  at  the  parish  of 
St.  Mary-le-Bow,  in  the  ward  of  Cheap,  in  London,  the  de- 
fendant in  his  plea  praved  judgment  of  the  declaration,  be- 
cause he  took  the  goods  in  t^e  parish  of  St.  Martin,  Ludgate 
Without,  in  the  ward  of  Farringdon  Without,  in  London,  in 
a  certain  dwelling-house  there,  called  the  White  Swan,  with- 
out this,  that  he  took  them  at  the  parish  of  St.  Mary-le-Bow, 
in  the  ward  of  Cheats  and  this  he  is  ready  to  verify;  where- 
fore he  prays  judgment  of  the  declaration;  and  added  a  sug- 
g^k>n  in  the  nature  of  an  avowry  for  a  return;  it  was 
bolden,.that  the  plea  of  the  defendant  was  a  plea  in  bar,  and 
not  a  plea  in  abatement, for  the  following  reasons ;  1st,  be- 
cause the  place  In  feplevin  is  of  the  essence  of  the  action, 
otherwise  the  defendant  in  replevin  could  not  demurfor  want 

h  Foot's«aae,  Salk.  93.  Wffle»»  475.        k  Docket  t.  Booth,  H.  R.  B.  1  G.  2. 

i  Bro  Repl.  ]fi.  46.  Anon,8alk;  94.  Msa. 

1  BuU3rtii6rpeT.  Tiiniei,WiUcft,47&. 
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of  a  certain  place  in  the  declaration ;  idtv,  because  in  a  plea 
in  abatement,  an  objection  cannot  be  made  for  any*  defect  in 
the  declaration ;  in  support  of  this  reason,  Hastrop  v«  Bast* 
ings,  Salk.  919.  was  cited ;  3dly,  because,  upon  inquiring  of 
the  officers  in  the  Court  of  Common  Pleas  and  in  tne  King's 
Bench,  it  was  not  found  that  an  affidavit  bad  ever  been  made 
of  the  truth  of  this  plea»  as  is  required  in  pleas  in  abatement 
by  Stat.  4  &  5  Ann.  c.  1& ;  nor  were  defendants  obliged  to 
put  in  suc(i  pleas  within  the  first  four  days  of  the  term,  as 

Eleas  in  abatement  must  be  by  the  course  of  the  court ;  4tbly, 
^  ecause  it  appeared  by  the  manner  of  pleading  these  pleas, 
and  the  judgment  given  upon  them,  that  they  had  always 
been  considered  as  pleas  in  bar* ;  lastly,  because  whoever 

E leads  a  plea  in  abatement  must  shew  that  the  plaintiff  can 
ave  a  better  writ,  whereas  he  cannot  have  a  better  writ  in 
iht  present  case ;  for  it  is  in  the  usual  form*  ^  appears  by 
the  register,  fo.  81.  and  Glanville,  1. 19.  c.  19. 

9.  The  General  Issue. 

The  general  issue  in  replevin  is  "  nan  cepit,**  by  which 
the  property  is  admitted  to  be  in  the  plaintiff,  and  the  cap- 
tion only  put  in  issue. 

3.  Of  the  Avowry  and  Cognisance  : 

1,  General  rules,  l^c.  relating  to  the  Avowry^ 

«•  Of  tfttf  Avowry  for  Damage  feasan^^^Plem 
in  Bar-^Escape  through  Defect  of  fences-^ 
Right  of  Common'^Tender  of  Amends. 

3.  Of  the  Avowry  for  Rent  Arrear^^Pleas 
in  Bar  —  Eviction  —  Non  Dimisit  —  Non 
Tenuit '^  Riens  in  Arrear^^  Tender  qf  4r- 
rears^ 

\.  General  Rules,  S^c.  relating  to  the  Avowry.— The  avo\*r- 
ry  or  cognisance,  which  is  in  the  nature  of  a  declaration, 
ought  to  contain  sufficient  matter,  upon  which  the  avowant 
or  person  making  cognisance,  may  have  j  udgment  fora  return 
(19).    But  if  the  avowry,  &c.  be  defective  in  form,  or  if  cir- 

.Qk  1  |UAt.£atr.  556.pl.4»6.A66.  pi.  7.Tbo]nps.£nt.S74.pl.ll«CUft*iSote.ai4. 


(19)  '*  In  replevin,  because  the  avowant  is  to  have  a  return,  he 
ought  to  make  a  good  title  in  omiu6ic5.'*  Per  cur.  Geodmaa  v. 
Aylin,Ydv.  !4S. 
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cumstauce  of  time,  place,  tec.  should  beioQiitted,sucb  omiV 
sion  may  be  helped  by  the  plea  of  the  adverse  party ;  other-- 
wise  it  is  of  a  defect  in  substance*.  The  avowry^,  &c.  must 
answer  every  material  part  of  the  declaration  ;  hence  if  the 
plaintiif  alleges  a  taking  in  two  places,  and  the  defendant 
avows  as  to  one  only,  it  is  a  discontinuance.  So  if  the  decla- 
ration be  for  taking  goods^  chattels,  and  beasts,  and  the 
avowry  is  confined  to  the  taking  the  beasts  only,  it  will  be 
bad  on  demurrer. 

By  Stat.  4  Ann.  c.  16.  s.  4.  any  defendant  in  any  action,  or 
^ny  plaiutiff  in  replevin,  in  any  court  of  record,  may,  with 
leave  of  the  court,  plead  as  many  several  matters  thereto  as 
be  shall  think  necessary  for  his  defence. 

An  avowant  is  a  defendant  within  the  meaning  of  this 
section,  and  may  plea4  several  avowries  with  leave  of  the 
court  (SO). 

In  replevin  for  taking  cattle^  the  defendant  made  cogni- 
sance as  bailiff  to  J.  S.;  the  plaintiff  traversed  the  defend- 
ant being  baililf  to  J.  'S.  On  demurrer,  after  argum^tit, 
U  was  hoTden,  that  the  traverse  was  well  taken ;  for  although 
J.  S.  bad  a  right  to  take  the  cattle^  yet  a  stranger,  without 
his  authority,  could  not ;  and  that,  as  both  parts  of  the  cog- 
nisance must  be  true,  an  answer  to  either  part  was  suffi- 
cient (21). 


B  Butt's  GtMti  €•  B.  7  Rep.  aS.  t. 
o  Weekf  ▼.  Speed,  fialk.  94. 


p  Hunt  ▼.  Bndnesi  4  Mod.  402. 
q  TrelPeliaA  v.  Pyne,  Salk.  107. 


(20)  I  ana  not  aware  of  any  authority  for  this  position,  but  it 
has  been  so  considered  in  practice,  and  it  is  confirmed  by  the  case 
'of  Stone  v.  Forsyth,  Dongl.  708.  d.  3.  where  an  avowant  was 
considered  as  a  defendi^it  within  the  5th  section  of  the  same  sta- 
tute, and  holden  to  be  liable  to  pay  costs  on  the  avowries  found 
against  hin, 

(21)  Prior  decisions  on  this  point  are  very  contradictory.  I 
have  abridged  the  last  determination,  which  has^  I  believe,  been 
considered  as  law  ever  since.  It  was  recognized  by  Burnett*  J.  in 
George  v.  Kinch,  T.  17  &  18  G.  3.  C.  B.  7  Mod.  481.  Leach^ed. 
where  he  says,  **  This  distinction  as  to  traversing  of  commands  is 
laid  down  in  Trevtlian  v.  Pyne,  namely,  that  in  eiausum  fregii  the 
command  is  not  traversable ;  but  it  is  otherwise  in  replevin,  or 
trespass  laid  transitorily,  as  for  taking  cattle  or  goods.  In  trespass 
quare  eiausum /rfgU^  which  is  a  local  trespass,,  if  defendant  justify 
an  entry  into  the  close  by  the  command  of,  or  as  bailiff  to  A.,  in 
whom  he  alleges  the  freehold  to  be,  the  plaintiff  cannot  in  his  re- 
plication traverse  such   command,   because  it  would  admit   the 
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9,  Of  ike  Avowry  for  Damage  feasant-^The  defendant 
may  state  in  his  avowry^  that  the  hcus  in  qua  was  bis  soil 
and  freehold,  (without  specifying  whether  he  had  an  estate 
in  fee,  fee-tail,  or  for  iife^)  and  that  he  took  the  plaintiff's 
cattle  because  they  were  doing  daroage  there.  From  this 
plea  it  will  be  intended,  that  it  is  the  avowant's  sole  free- 
bold,  and  in  his  own  right ;  consequently,  if  the  avowant 
be  seised  merely  in  right  of  his  wife,  that  ought  to  be  spe«- 
cially  stated';  and  although  this  general  form  of  pleading 
soil  and  freehold  be  allowed,  yet  if  the  defendant  does  not 
pursue  this  form,  but  merely  alleges  that  he  is  seized,  without 
shewing  of  what  estate,  the  avowry  will  be  bad  on  spe- 
cial demurrer*  for  uncertainty.  So,  it  seems,  if  defendant 
plead  by  way  of  justification  of  the  taking,  that  he  was 
possessed  ($2)  of  a  message,  with  common  appurtenant. 


r  Bonner  ▼.  Walker,  Cro.  EUz.  524. 


s  Saunders  y.  HuEsey,  Carth.  9.  1  Ld. 
Raym,  332. 2  Lutw.  1231. 


freehold  to  be  in  A.«  aod  not  in  himself,  which  would  be  sufficient 
to  bar  his  action,  although  the  defeodant  had  no  such  command*  ; 
for  it  is  not  material  that  the  defeodant  hag  done  wrong  to  a  stranger, 
if  it  be  not  any  to  the  plaintiff.  But  in  replevin  or  trespass  for- 
taking  goods  or  cattle,  if  the  defendant  justify  by  a  command 
from,  or  as  bailiff  to  A.»  in  whom  he  states  a  title  to  take  them  as 
for  distress  or  other  cause,  there  it  may  be  material  to  traverse 
the  command  or  authority ;  for  though  A.  has  a  right  to  take  the 
goods  or  cattle,,  yet  a  stranger  who  had  not  any  authority  from  him^ 
will  be  liable;  so  that  both  parts  of  the  defendant's  plea  must  be 
true,  and,  therefore,  an  answer  to  any  part  is  sufficient.*'  In  Rob- 
son  v.  Douglas,  Tria.  1 681,  C.  B.  Freem.  535.  it  was  admitted  by 
the  court,  that  the  plaintiff  in  replevin  might  traverse  the  defen- 
dant's being  bailiff.  If  the  reader  wishes  to  pursue  the  subject,  he 
will  find  the  authorities  bearing  upon  this  point  collected  inScsw 
jeant  Williaros^s  Saunders,  vol.  1.  p.  347.  c.  note  (4). 

(22)  There  is  a  difference  in  this  respect  between  replevin  and 
trespass  for  taking  cattle  or  goods;  for  to  trespass  for  taking  cattle 
or  goods,  the  defendant  may  plead  generally  that  he  was  possessed 
of  a  close,  and  that  he  took  the  cattle  or  goods  damage  feasant 
therein.  Anon.  Sal k.  643.  11  Mod.  919  S.  C.  ut  vidietur,  under 
the  name  of|Harrington  v.  Bush.  Searl  y.  Bunion.  2  Mod.  70. 
Langford  v.  Webber,  Carth.  Q.  3  Mod.  132.  S.  C.  The  reason  of 
this  distinction  appears  to  be  this,  that  where  the  interest  of  the 
land  is  not  in  question,  the  defendant  may  justify  upon  his  own 
possession  against  a  wrong  doer.     But  such  a  justification  will  not 

•  This  distinction  ii  now  exploded,  and  the  plaintiff  may  tiavene  the  conr. 
mand  in  trespsss  qu.  cl.  ii.  as  well  as  in  replevta.  Chambers  y.  Donaldson^ 
11  East,  66. 
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and  that  the  plaiDtiff's  cattle  were  doio^  damage  on  the 
commoD,  and  conclude  in  bar  wUkoid  praying  a  return,  such 
plea  is  bad^' 

As  tenants  in  common  must  join  in  actions  concerning 
the  personatt;^*,  one  tenant  in  common  cannot  avow  alone 
for  taking  cattle  damage  feasant;  because  it  is  an  injury  to 
the  possession,  and  an  aTOwnr  of  this  kind  is  in  the  nature 
of  a  declaration  in  trespass  for  an  injury  done  to  the  pos- 
session. 

Ad  avowry  for  damage  feasant  in  a  place  where  the  avow- 
ant had  a  right  of  common*,  must  allege  special  damage,  viz. 
that  the  avowant  could  not  enjoy  his  common  in  so  ample 
and  beneficial  a  manner. 

,  The  declarations  of  the  person  under  whom  a  defendatt 
makes  cognisance  are  not  evidence  for  the  plaintiffs. 

Pleas  in  Bar,  Escape  through  Defect  of  F<encef.«— In  a 
*plea  in  bar  of  an  avowry  for  taking  cattle  damage  feasant, 
viz.  that  the  cattle  escaped  from  a  public  highway  into  the 
Idcus  in  quo^  through  defisct  offences,  it  must  be  shewn,  that 
they  were  passing  on  the  highway  when  they  escaped ;  it  is 
tiot  sufficient  to  state,  that  being  in  the'' highway  they 
escaped ;  for  that  word  is  equivocal,  and  does  not  shew 
whether  the  cattle  were  passing  and  repassing,  or  whether 
they  were  trespaasing  on  the  highway*  (93). 

S  Httvvtini  ▼.  BcUei,  8  Bot.  ft  P^.    x  Wooltcm  t.  Salter,  3  Lev.  104. 

859.  7  HtitT.  HoRi>8Ctmp.  1I.P.C.98. 

«  Gun^ ▼. Speunm, a  H. Bl. 88S.       s  DovartoaT. PajBe,a H.  EkSST. 


he  good  08  a^imt  the  person  who  has  the  title  to  the  land,  and 
who  makes  an  eutiy  id,  and  puts  the  cattle  or  goods  there  in  pur* 
suance  of  that  title.    Taylor  v.  Eastwood,  1  East,  312. 

(33)  /'  If  thecattleof  one  paraon  escape  iota  the  land  of  ano-. 
ther,  it  is  not  any  excuse  that  the  fences  were  out  of  repair»  if  ttie 
cattle  were  tjespassera  in  the  cloae  i^eoce  they  came  •**    Per  Heath, 
J.  in  Doraston  ▼•  Payne,  2  H.  Bl.  597.  See  also  a  similar  opinion 
expressed  by  Wilmot,  C.  J.  in  d  Wils.  12& 

So  in  an  aetion  for  digging  a  pit  in  a  common*  into  which  the 
plaintiff's  mare  fell  and  was  killed ;  it  was  holden»  ^at  the  decla- 
ration  ought  to  have  stated,  that  the  mare  was  Immjki^  on  the  com- 
mon, otherwise  the  digsing  the  pit,  as  against  the  plaintiff,  was  jus- 
tifiable, and  altheugh  Uie  plaintiff's  mare  fell  in,  yet  it  was  dtfimmai 
abs^e  injurid.     Blyth  t.  Topham,  Cro.  Jac.  158. 
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.   RigfU  qf  CofUM^H.'^To  an  avowry  for  damage  feasaot,  a 
rigbt  of  commoo  may  be  pleaded  in  bar  (24). 

In  a  pre«criptiori  for  a  right  of  common  during  a  certain 
portion  of  the  year  only*,  it  mxist  appear  on  the  face  of  the 
pha,  that  the  right  was  exercised  during  the  time  allowed. 

In  an  avowry  the  defendant  stated^,  that  be  was  seized  in 
fee  of  a  messuage,,  with  the  appurtenances,  situate,  &c.  "  and 
that  he  and  all  those  whose  estate  he  had /rom  time  whereof, 
^r.  have,  and  of  right,  during  alt  the  time  aforesaid ^  ought 
to  have  had, and  still  of  ri^ht  ought  to  have,  common  of  pas- 
ture in  the  place  in  question- for  a  certain  number  of  cattle 
aa  apportenant  to  the  messuage/*  On  special  demurrer,  as- 
signing for  cause,  that  it  was  not  stated  in  the  avowry  at 
what  time,  or  for  what  period  of  time,  the  avowant  bad 
caoiiaon  of  pasture  in  the  place  in  qoestion^  nor  whether  he 
had  common  every  year,  or  in  what  part  or  period  of  the 
year;  the  avowry  was  holden  to  be  bad. 

A  copyholder  claiming  common  in  the  soil  of  other  per- 
sons than  the  lord*,  cannot  prescribe  in  his  own  name  on  ac- 
count of  the  weakness  of  his  estate;  he  ought  to  prescribe 
m  the  name  of  the  lord,  viz.  "  that  the  lord  of  the  manor 
aud  all  bis  ancestors,  and  all  those  whose  estates  he  has,  had 
common  in 'such  a  place,  for  himself  and  bis. tenants  at 
wilt,"  &c.  But  where  a  copyholder  claims  coaupon  in  the 
soil  of  the  lord,  then  he  cannot  prescribe  in  the  name  of  the 
lord;  for  the  lord  cannot  prescribe  to  have  common  in  hia 
own  soil,  and  as  the  copvbolder  cannot  prescribe  in  his 
own  name,  he  must  allege  ,  thai  ^*  within  the  manor  there 
is  a  custom  from  time  immemorial,  that  all  customary  te- 
Qanta  of  certain  messuage  have  common  in  such  a  place,'* 

I 

a  Chi.  Jao.  697.  c  -4  EepL  91<.b. 

^  BKS9kiM»r.M4kl9h  a  fiot.&Pia.       d  Qstewud*! oaae»GIU|>-  6Q.  fcu 

359. 


<*»i 


p^i 


{94)  For  the  nature  of  this  f^ht  see  ante,  tit,  Conmiom 

[25)  **  If  «the  issue  be  on  a  right  of  common,  which  depends 
on  a  custom  pervadinfj^  the  whole  manor,  the  evidence  of  a  com- 
moner is  not  admissible,  because  as  it  depends  upon  a  custom,  the 
record  in  that  action  would  be  evidence  in  a  subsequent  action 
brought  by  that  very  witness  to  try  the  same  right ;  therefore  there 
is  a  good  reason  for  not  receiving  his  testimony  in  such  case.  But 
the  same  reason  does  not  hold  where  common  is  claimed  by  pre- 
Sjcription  in  right  of  a  particular  estate;  because  it  does  not  follow. 


> 
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A  custom  that  every  inhabitant  within  any  ancient  mef« 
suage  in  an  ancient  vill*,  by  reason  of  bis  comrooraDcy 
therein,  has  bad  common  in  the  place  in  question,  is  bad; 
for  inhabitants,  unless  they  are  incorporated,  cannot  pre* 
scribe  to  have  profit  in  another's  soil,  but  only  in  matters  of 
easement,  as  in  a  way  to  a  church,  or  in  mattere  of  discharge, 
as  to  be  discharged  of  toll  or  of  tithes. 

But  although  inhabitants^  on  account  of  the  vagueness  of 
the  description,  cannot  claim  a  right  in  alieno  solo,  yet  the 
occppiers  of  houses  or  land  may,  by  custom,  claim  such 
right.    Adm.  per  cur.  in  Bean  v.  Bloom,  2  Bl.  K.  928. 

If  issue  be  joined  on  a  plea  prescribing  for  a  right  of  com- 
mon generally^  and  the  jury  find  that  the  party  prescribing 

t  Smith  ▼.  Qftttwotd,  Cio.  Jac.  163.    f  LoYtUust  t.  y^JciwMi,    Gn>.  Bii. 
6Bep.59.b.  563. 


if  A.  has  a  preicriptive  right  of  common  belonging  to  his  estate, 
that  B.,  who  has  another  estate  in  the  same  manner,  must  have  the 
same  right ;  neither  would  the  iud^meat  for  A.  be  evidence  for  B. ; 
and  yet  there  are  cases,  which  lay  it  down  as  a  general  rule^  that 
one  commoner  is  in  no  case  a  witness  for  another/*  Per  Bailer,  J. 
in  Walton  v.  Shelley,  1  T.  R.  302.  Harvey  v.  Collison,  ante 
p.  412.,  S.  P. 

The  plaintifF  prescribed  for  common  of  pasture,  upon  Hampton 
Common,  for  all  cattle,  ievani  and  couchani  upon  his  ancient  mes« 
suage,  &c.*  as  appurtenant  thereto,  and  declared  that  the  defend- 
ant was  bound,  by  reason  of  his  occupation,  to  repair  the  fence  of 
his  close  contiguous  to  the  common,  «uid  permitted  it  to  be  ruinous, 
whereby  the  plaintiff's  cattle  escaped,  and  plaintiff  last  the  nae<^ 
them.  At  the  trial,  the  plaintiff  called  several  witnesses,  inhabit* 
ants  of  Hampton,  who  deposed,  that  all  inhabitants  of  Hamptoo^ 
paying  church  and  poor,  had  a  right  to  turn  their  cattle  upon  the 
common.  The  court  held,  that  the  question  to  be  considered  was, 
whether  commoners,  having  a  common  interest  in  the  preservatioa 
of  thia  hedse,  could  be  competent  witnesses  for  each  other  ?  It 
might  be,  that  no  one  was  bound  to  repair  it.  It  mieht  be,  that  a 
hay  ward' was  usually  paid  by  the  commoners  to  keep  ttnAr  cattle  on 
the  common.  But  the  production  of  this  record  would  be  evidence 
for  another  commoner,  that  the  occupier  of  the  adjacent  land  was 
bound  to  repair  this  fence.  The  commoner,  therefore,  would  de- 
rive an  advantage,  by  exonerating  himself  from  the  charge  of  main- 
taining a  hay  ward,  if  be  could  throw  on  this  defendant  the  charea 
of  repairing  the  hedge,  and  consequently,  he  was  interested  in  the 
event  of  the  suit. 

*  Anscombe  v.  Shocv,  1  TtMnL  R.  261. 
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bas  a  right  of  common,  paying  one  penny  for  it;  this  find- 
ing will  not  support  the  plea ;  for  the  prescription  is  entire, 
and  the  payment  of  one  penny  annually  is  parcel  of  the 
prescription,  and  it  shall  be  intended  to  be  as  ancient  as  the 
common. 

So  if  a  right  of  common  be  claimed  in  certain  land*,  and 
it  is  found  that  the  common  has  been  released  in  part  of  the 
land,  such  finding  will  not  support  the  right  claimed. 

So  where  ^he  prescription  is  for  common  for  all  common* 
able  cattle^,  evidence  of  a  right  of  common  for  sheep  and 
horses  will  not  maintain  the  issue;  but  if  the  party  has  a 
general  common,  and  prescribes  for  common  for  any  parti« 
cular  sort  of  cattle,  this  will  be  good^  So  where  the  pre- 
scription was  for  common  for  100  sheep,  and  it  appeared  in 
evidence,  that  the  party  was  entitled  to  common  for  100 
sheep  and  6  cows,  it  was  bolden  to  be  good'^.  See  also  Foun- 
tain V.  Cook,  post,  tit  Trespass,  Right  of  Way,  S.  P.  [26). 

Where  a  prescriptive  right  of  common  is  pleaded',  and 
issue  is  joined  on  the  prescription,  and  there  is  a  verdict  in 
favour  of  the  right,  the  want  of  averring  that  the  plaintiff 'a 
cattle  were  in  that  part  of  the  land  in  which  the  common  is 
claimed,  or  that  the  cattle  were  levant  and  couchant  upon 
the  land  of  the  ptaintifi*,  is  aided  by  the  statute  of  jeofail.    ^ 

Tender  of  Amends.^'TendeT  of  amends  before  the  taking 
of  a  distress  makes  the  distress  unlawful,  and  in  such  case 
an  action  of  trespass  may  be  maintained  for  taking  the 
cattle*. 

Tender  of  amends  after  distress,  and  before  impounding, 
makes  the  detainer  unlawful,  and  gives  the  plaintiff  a  right 
of  action  for  detaining  his  cattle. 

The  Stat,  dl  Jac.  1.  c.  16.  s.  5.  by  which  it  is  enacted, 
**  that  in  all  actions  of  trespass  quare  clausumf regit,  wherein 
the  defendants  shall  disclaim  in  their  plea  to  make  any  title 
or  claim  to  the  land  in  which  the  trespass  is  by  the  declara- 
tion supposed  to  be  done,  and  the  trespass  be  by  negligence, 
or  involuntary,  the  defendants  shall  be  admitted  to  plead  a 

g  Roiheram  ▼.  Green,  Cro.  Eliz.  593.    i   Adm.  S.  C. 

h  Fting  V.  Henl^,  per  Ward,  C.  B.-  k  Bushwood  ▼.  Pond,  Cro.  Eliz.  722. 

Bull.  N.  P.  59.    See  also  Rogers  v.    1  Stennel  t.  Hog,  1  Saund.225. 

Allen,  ante,  p.  796, 7.  m  2  Inst  107. 


(26)  Bat  it  was  said  by  Walmesley,  if  the  jury  had  found  that 
be  had  common  for  120  sheep,  and  no  more  of  the  same  kind  than 
he  had  alleged,  he  had  failed. 
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disclaimer,  and  that  the  treBpass  was  by  negligence  or  inTO-. 
luDtary,  and  a  tender  or  offer  of  sufficient  amends  for  such 
trespass  before  action  brought/'  is  confined  to  actions  of  tres- 
pass, and  does  not  extend  to  ^epIevin^ 

Avowry ^  S^c.fur  Rent  Arrear. — At  the  common  law,  it  was 
necessary  for  a  tentior  in  an  avowry  for  rent  due  from  his 
tenant,  to  shew  out  of  what  estate,  and  in  what  manner  the 
term  was  derived,  because  particular  estates  being  created  by 
agreement  of  the  parties  out  of  the  primitive  estate,  it  was 
the  office  of  the  court  to  judge,  whether  the  primitive  estate 
and  agreement  were  sufficient  to  produce  the  particular 
esUte^ 

To  obviate  the  difficulties  which  the  avowant  tor  rent  ar- 
rear  had  to  encounter  in  setting  forth  long  and  intricate 
titles,  it  was  enacted  by  stat.  11  G.  2.  c  Id.  s.  $*2.  that  de- 
fendants in  replevin  might  avow  or  make  cognisance  gene^ 
rally,  that  the  plaintiff  in  replevin,  or  other  tenant  of  the 
lands,  whereon  the  distress  was  made,  enjoyed  the  same 
under  a  grantor  demise  at  such  a  certain  rent  during  the 
iime  wherein  the  rent  distrained  for  incurred,  which  rent  was 
then  and  still  remains  due;  or  that  the  place,  iivhere  the  dis« 
tress  was  taken,  was  parcel  of  such  certain  tenements  holden 
of  such  honour,  lordship,  or  manner,  for  which  tenements  the 
rent,  relief,  heriot,  or  other  service  distrained  for,  was  at  the 
time  of  such  distress,  and  still  remains  due(87)« 

-It  is  not  necessary  in  an  avowry  for  reQt  under  this  statute, 
to  aver  that  the  rent  continued  in  arrear'  at  the  time  of 
making  the  avowry. 

This  statute  does  not  extend  to  a  rent  charge^. 

Proof  of  payment  of  rent  to  the  avowant  is  priml  facie 
evidence',  that  he  is  owner  of  the  land. 

Evidence  that  plaintiff  held  under  an  agreement  for  a 
lease,  (where  rent  has  not  been  paid}  will  not  support  an 
avowry  or  cognisance  under  this  statute,  viz.  that  plaintiff 
held  by  virtue  of  a  demise;  for  there  is  not  any  demise 
either  expressed  or  implied*. 

n  AUen  T.  Bayley,  Lutw.  1596.  q  Bulpit  v.  Clarke,  1  Boe.&PiiLN.R. 
o  SciUy  T.  D&Uy,   SaUL.  502.  Caxth.        56. 

445.  Ld.  Raym.  831.  S.  C  R^ynolda  r  Rogers  ▼.  Htdicr,  6  Taunt.  903. 

▼.  Thorpe,  Str.  796.  t  Hagfan  ▼.  Johnson,  2  Taunt  148. 
p  Clarke  t.  Davies,  7  Tannt.  72. 


(27)  yU  kabuit  in  tenemenits  cannot  be  pleaded  in  btfr  to  an 
avowry  for  rent  arrear  under  this  statute.  SylHvan  v.  StradViog» 
t  Wils,  «08.  Sec  also  Parry  v.  Hous^  Holt,  N.  P.  4S9-  But  aee 
post,  Taylor  v.  Zamira. 
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The^Bum  stated  in  the  avowry  or  oognisanoe  to  be  due  for  , 
rent  is  not  material ;  for  if  it  appears  that  less  rent  is  due 
than  defendant  has  avowed  or  made  cognizance  for^  yet  is  he  '*' 
entitled  to  recover  for  so  much  as  isdue^  ' 

Where  the  avowry  is  for  parcel  of  a  rent",  or  penalty* 
only,  it  ought  to  shew  that  the  residue  has  been  satisfied 
or  didcbargedf  otherwise  it  will  be  bad  on  demurrer^ 

If  the  defendant  avow  for  so  much  rent  arrear%  part 
whereof  is  not  due  at  the  time  of  the  distress,  and  enters 
judgment  for  the  whole,  it  will  be  error ;  but  it  may  be  cured 
before  judgment,  by  abating  the  avowry  as  to  the  part  not  as 
yet  due  (28). 

Money  may  be  paid  into  court  on  an  avowry  for  rent 
arrear*. 

A  rent  is  granted  to  A.  for  a  term  of  years,  with  a  clause  in 
the  deed,  that  A.  and  his  heirs  may  distrain  for  the  rent  dur* 
ing  the  term :  A.  dies ;  the  executor  shall  have  the  rent  and 
distrain  for  it,  and  not  the  heir^ 

One  joint  tenant  may  distrain  for  the  whole  rents  but  he 
ought  to  avow  jbr  part  only  in  his  own  right,  and  for  the 
residue  he  ought  to  make  cognisance  as  bailiff  to  his  com- 
panion. 

Parceners  must  join  in  an  avowry  for  rent  arreat^. 

A.  and  B.  were  tenants  in  common  in  fee  of  land*;  A. 
granted  a  lease  for  years  of  his  moiety  to  C.  reserving  a  rent; 
C.  assigned  the  lease  to  B. ;  it  was  holden,  that  A.  might 
distrain  upon  B.  for  rent  arrear,and  avow  for  taking  the  dis- 
tress in  any  part  of  the  land. 

An  avowry,  justifying  the  taking  a  distress  for  rent  arrear 
for  a  ready-furnished  lodging,  is  good;  it  having  been  holden, 
that  a  landlord  is  entitled  to  distrain  for  the  rent  of  ready- 
furnished  lodgings^ 

Pleas  in  bar.    Eoicfion.— To  an  avowry  for  rent  arrear^ 

* 

t  Said  \Ty  Lord  EUenborOugh,  C.  J.  in  a  Vernon  ▼.  Wynne,  1 H.  Bl.  94. 

Forty  T.  Ixnber,  6  Sastt437.  to  be  the  b  Dairel  v.  Wilson,  Cro.  Eii«.  t>44. 

eomtant  practice.  c  5  Mod.  73.  12  Mod.  96. 

a  Hunt  ▼.  Braines,  4  Mod.  402.  d  Stedman  ▼.  Bates,  Ld.  Raym.  64. 

z  Holt  V.  Sambach,  Cro.  Car.  104.  e  Snelgar  v.  Henston^Cro.  Jac.  611. 

y  Johnson  T.Baines,  12  Mod.  84.  f  Newman  y.  Anderton,  2  Boa.  &  Pul. 
a  Richaxda  ▼.  Cornlbrth,  Salk.  680.  N.  R.  224. 


(28)  See  1  Williams's  Saunders*  285.  n.  6.  8.  and  Harrison  v. 
Bambj,  5  T.  R.  f  4a. 
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tbe  plaintiff  may  plead  in  bar  an  eviction  or  expulsion ;  for 
that  occaflions  a  suBpenaion  of,  the  rent  But  care  must  be 
taken,  that  an  absolute  eviction  is  stated  in  tbe  plea,  or  at 
least  such  facts  as  amount  in  law  to  an  eviction ;  for  where, 
to  an  avowry  for  rent  arrear  for  a  dwelling-house^,  the 
plaintiff  pleaded,  that  the  defendant  pulled  down  a  sum- 
mer-house, part  of  the  premises,  whereby  the  plaintiff  was 
deprived  of  the  use  thereof;  it  was  holden,'  that  the  plea  was 
insufficient,  because  it  stated  merely  a  trespass,  and  not  an 
eviction. 

Non  dimmt,  Non  tenuit — ^The  most  usual  pleas  in  bar 
to  an  avowry  for  rent  arrear  are,  1.  Non  dimisit,  that  is,  that 
the  avowant  did  not  demise ;  2.  Non  tenuit  modo  et  formft, 
or  that  the  plaintiff  did  not  hold  the  land  in  manner  and 
form,  &c. 

When  issue  is  joined  on  the  non  tenuit  modo  et  form^L,  the 
defendant  is  not  holdeu  to  strict  proof  as  to  the  identical 
time  during  which  he  alleges  the  tenant  to  have  holden  and 
enjoyed  the  land,  &c.  demised. 

Hence,  where  the  defendant  made  cognisance  for  two  years 
and  a  quarter's  rent  in  arrear^,  and  alleged,  that  for  a  long 
time,  to  wit,  for  two  years  and  a  quarter,  ending  on  the9dth 
December,  1803,  the  plaintiff  held  and  enjoyed  theprop'erty 
demised^  to  which  the  plaintiff  pleaded  non  tenuit  modo  et 
formd,  and  issue  was  joined  thereon ;  proof  that  the  plaintiff 
held  and  enjoyed  from  the  93d  of  December,  ISOl,  was  ad- 
judged sufficient  to  entitle  defendant  to  a  verdict  for  two 
years  rent. 

Where  tbe  plaintiff  did  not  originally  receive  the  posses^ 
sion  of  the  land  from  the  avowant,  it  is  competent  to  him, 
although  he  has  paid  rent  to  the  avowant,  to  rebut  the 
title  of  the  avowant,  by  shewing  that  he  paid  rent  under 
circumstances  which  did  not  entitle  the  avowant  to  the 
rent.  And  such  evidence  may  be  given  on  tbe  issue  non 
tenuit  modo  et  form&^ 

Riensin  Arrears — Riens  in  arrear,  or  no  rent  in  arrear,  may 
be  pleaded  in  bar  to  this  avowry ;  but  such  plea  ought  to 
conclude  to  the  country ;  for  where  de  injurid  sud  praprid 
absque  hoc  quod  redditus  fuit  in  artiro  was  pleaded  to  a 
cognisance  for  rent  arrear ;  it  was  holdeu"^  ill  on  special  de- 
niurrer,  as  putting  the  defendant  to  an  unnecessary  replica- 
tion. This  plea  admits  the  holding  to  be  as  stated  in  the 
avowry;  hence  if  the  avowry  state  that  the  plaintiff  held  the 

g  Hunt  ▼.  Cope  C«wp.  042.  i  Rogers  ▼.  Pitcher,  6  Taunt.  202. 

k  FoTtj  ▼,  Imber,  6  East,  434.  k  Horn  ▼.  Lewin,  Salk  583. 
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premises  under  a  rent  reserved  quarterly,  under  the  issue 
riens  in  arrear,  the  plaintiff  will  not  be  permitted  to  sbeiv 
that  he  held\  under  a  rent  reserved  half  yearly. 

A  general  plea  of  de  injurid  sttd  propria  absque  tali  causd 
to  an  avowry  or  a  cognisance  for  rent  arrear  will  be  bad"',  on 
special  demurrer^;  for  tbis  general  plea  can  be  pleaded  only 
**  where  the  defendant's  plea  rests  merely  upon  matter  of 
excuse,  and  not  upon  any  matter  of  interest  or  authority^ 
mediately  or  immediately  derived  from  the  plaintiff,  or  any 
comroandmentV 

Tender  of  Arrears. — ^The  same  rule  holds  in  this  case  as 
in  the  case  of  tender  of  amends  for  damage  feasant* ;  for  if 
the  tenant,  before  distress,  tender  on  the  land  the  arrears  of 
rent,  the  taking  of  the  distress  becomes  wrongful,  and  the 
tenant  may  maintain  trespass  for  the  caption :  but  if  the  dis- 
tress has  been  made,  and  before  impounding  the  arrears  are 
tendered,  then  the  detainer  only  is  unlawful,  and  the  tenant 
must  bring  detinue. 

4.  Property, 

The  defendant  may  plead  property  in  himself,  in  liar  of 
the  action^*,  and  this  plea  may  conclude  with  a  prayer  for  a 
return  and  damages^. 

So  property  in  a  stranger  may  be  pleaded  in  bar',  and  the 
conclusion  of  this  plea,  praying  a  return,  is  good** 

So  it  is  a  good  plea  to  say,  that  the  property  is  to  the 
plaintiff  and  to  a  stranger;  and  where  there  are  two  plain- 
tiffs, that  the  property  is  to  one  of  them^ 

5«  Statutes:   . 

1.  Of  Limitations. 
«.  Of  Set-of. 

I.  Stat,  of  Limitatitffis. — By  staL  S2  H.  8.  c.  9.  s.  3. 
^  No  person  shall  make  any  avowry  or  cognisance  for  any 
rent,  suit,  or  service,  and  allege  any  seisin  of  any  rent,  &c. 
ki  the  same  avowry  or  cognisance  in  the  possession  of  his 
ancestor,  or  in  his  own  possession,  or  in  the  possession  of 
any  other,  whose  estate  be  shall  pretend  or  claim  to  have 

1   Hill  T.  Wright,  2  Etp.  N.  P.  C.  670.  q  PresgniTe  v.  Saundets,  1  Salk.  5. 

m  Jonei  ▼.  Kitcheo,  1  JBui.  &  Pul.  76.  r   Butcher  ▼.  Porter, Caith.  £43. 

n  Crogate's  caae,  8  Rep.  66.  b.  Doct  pi.  a  Parker  y .  MeUor,  Lord  Rajm.  21 .  and 

IH,  116.  Carth.398. 

«  2  iDst.  107.  t    1  Inat.  146.  b. 
j>  Wildman  r.  Norton»  1  V«iitr.-249. 

Vqi..U.  1 1 
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Above  fifty  ye&rs  next  before  making  the  avowry  or  cog« 


iiisance. 


This  statute  extends  to  such  cases  only",  where  the  avow- 
ant was  compelled  to  allege  a  seisin  by  force  of  some  ancient 
statute  of  limitations,  and  consequently  it  does  nl>t  render  an 
allegation  of  seisin  within  the  limited  time  necessary  in  those 
cases»  where  seisin  was  not  required  to  be  alleged  before  the 
statute,  as  in  the  case  of  a  reservation  or  grant  of  a  rent, 
where  the  title  is  founded  on  the  deed« 

Fealty,  homage,  and  such  casual  services,  are  not  within 
this  statu te\ 

By  Stat.  91  Jac.  1.  c.  16.  s.  3.  actions  of  replevin  shall  be 
commenced  and  sued  within  six  years  after  the  cause  of  ac- 
tion, tience  €Lctio  non  accrevit  infra  sex  annos  is  a  good  plea 
in  bar  in  replevin. 

2.  Set-off. — Avowry  for  rent  arrear  \_plea,  riens  in  arrear] 
and  issue  thereon.    Plaintiff  had  given  a  notice  of  set-off^ 
and  offered  to  support  it  by  evidence  at  the  trial ;  but  Deni- 
«on,  J.  rejected  it.    The  court  of  C.  B.  were  of  opinion,  that 
the  evidence  was  properly  rejected,  observing  that  this  case 
was  neither  within  the  letter  nor  the  intention  of  the  statute. 
The  issue  was  special,  and  not  general.   It  was  not  an  action 
upon  a  personal  contract.    The  rent  savoured  of  the  realty, 
'and  the  remedy  was  by  distress ;  replevhi,  they  added,  was 
a  mixed  action.    The  judgment,  if  for  the  avowant,  must 
be  for  a  return  of  the  cattle.    To  take  the  benefit  of  the 
statute*,  plaintiff  and  defendant  must  plead  properly.    In 
debt  on  bond,  defendant  cannot  set  off  under  non  est  factum 
or  solvit  ad  diem,  but  must  plead  specially.     Perhaps  by 
tray  of  special  plea  to  the  avowry^   plaintiff  might  have 
pleaded  a  mutual  debt  of  more  than  the  rent.     There  could 
not  have  been  a  set-off  by  defendants  under  non  cepit,  nor 
could  there  be  for  plaintiff  under  riens  in  arrear. 

To  an  avowry  for  rent  arrear*,  the  tenant  pleaded  that  a 
certain  sum  (equal  in  amount  to  the  rent  arrear)  was  due 
for  ground  rent  from  the  avowant  to  the  original  landlord ; 
that  payment  of  that  sum  was  demanded  of  the  avowant, 
who  retnsed  to  pay  the  same,  whereupon  the  original  land- 
lord demanded  payment  of  the  tenant,  and  threatened  to 
distrain^  and  that  tenant,  in  order  to  avoid  a  distress,  paid 
the  ground  rent :  on  demurrer,  the  plea  was  holden  to  be 

11  Foster*!  case,  8  Rep.  64.  t.  «.!!  O.  2.c.  3&.B.  13. 

X  BennetT  King,  3  Lev.  21.  a  Saptford  t.  Fletcher,  4  T.  R.  511. 

y  Absalom  y.Kuigbt,  Bame8>  450. 4to. 
•cLBuU.N.P.  181.S.C. 
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good;  Biiiler^  h  observing,  that  there  wa«  a  difieretice  be- 
t^een  a  payment  and  a  set-off;  the  former  might  be  pleaded 
to  an  avowry,  though  the  latter  could  not.  So  the  tenant 
may  plead^  payment  of  an  annuity  secured  out  of  the  lands 
demised  previously  to  the  demise  to  him,  for  the  arrears  of 
which  the  grantee  had  threatened  to  distrain. 


IX.  Of  ike  Judgment : 

I.  For  the  Plaintiff: 
9.  For  the  Defendant. 

!•  For  the  Plaintiff.^^A^  by  the  nature  of  the  proceedings 
in  replevin  the  goods  distrained  are  delivered  by  the  sheriff 
to  the  plaintiff;  if  he  recovers,  he  can  have  judgment  for 
damages  only. 

•  If  the  plaintiff  has  judgment  on  a  demurrer,  the  form  of 
entry  is,  **  that  the  plaintiff  do  recover  his  damages,  by  reason 
of  the  premises*,"  whereupon  a  writ  of  inquiry  is  awarded  to 
ascertain  the  damages,  and  on  return  of  the  inquisition,  final 
judgment  is  entered  for  the  damages  found  by  the  inquisi- 
tion, and  costs  de  incremento. 

If  the  plaintiff,  obtains  a  verdict^,  then  the  jury  on  that 
verdict  ascertains  the  damages  and  costs,  and  the  judgment 
is,  **  that  the  plaintiff  do  recover  against  the  defendant  the 
<ltmi^es  assessed  by  the  jurors,  and  costs  de  incremento,** 

9.  For  the  Defendant, — At  the  common  law,  when  the 
merits  of  a  suit  in  replevin  were  decided  by  a  verdict  for  the 
defendant,  or  judgment  for  him  on  demurrer,  or  confession 
by  the  plaintiff,  the  judgment  for  the  defendant  awarded  him 
'%  return  of  tlie  distress  irreplevisable.  A  different  rule  ob- 
tained in  the  ca«e  of  a  nonsuit,  for  in  that  case  the  defendant 
"was  not  entitled  to  this  judgment.  To*  remedy  the  inconve- 
faience  which  proceed  from  the  plaintiff,  in  the  case  of  non- 
suits, having  several  replevins  for  one  and  the  same  cause, 
it  was  enacted,  by  stat.  13  Edw.  1.  c.  S.  that  as  soon  as  the 
teturn  of  the  beasts  should  be  adjudged  to  the  distrainor,  the 
sheriff  should  be  commanded  by  a  judicial  writ  to  return 
the  beasts  to  the  distrainor,  in  which  writ  is  to  be  inserted 

4>  Taykv  ▼.  Zaaiira,  SMaisli.  it  220.    c  SdBookof  Jud£rm.20  9. 
^  Taunt  JI24.S.C.     .  d  2dBookof  Judgm.  20 
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a  direction  to  the  sheriff  not  to  deliver  the  beasts  without 
a  writ  making  mention  of  the  judgment  given  by  the  jus^ 
tices  (e9). 

By  this  statute,  if  tbe  plaintiff  in  replevin  be  once  nonsuit- 
ed, he  cannot  have  a  new  replevin,  but  must  sue  out  a  writ 
according  to  tbe  directions  of  tbestatute.  Tbe  writ  is  termed 
a  writ  of  second  deliverance.  It  is  a  judicial  writ,  issuing 
out  of  tbe  court  of  record  in  which  the  nonsuit  was  baa 
(30). 

Tbe  writ  of  second  deliverance%  is  a  supersedeas  in  law 
to  the  sheriff  to  forbear  to  execute  the  writ  de  retomo  ha- 
bendo  (31)  obtained  on  the  nonsuit  of  tlie  plaintiff,  if  de« 
livered  to  the  sheriff  before  return  is  made. 

If  upon  the  writ  of  second  deliverance,  the  party  replevy* 
ing  makes  default  a  second  time  for  any  other  cause,  the  sta- 
tute has  provided,  that  tbe  distress  shall  remain  irreplevis- 
able for  ever. 

In  tbe  case  of  a  distress  for  rent  arrear,  the  statute  17  Car. 
9.  c.  7*  has  prescribed  to  the  defendant  a  mode  of  proceed- 
ing in  the  four  following  cases: 

I.  If  the  plaintiff  shall  be  nonsuit,  before  issue  joined^  in 
any  suit  of  replevin  by  plaint  or  writ  lawfully  removed: 

The  defendant  must  make  a  suggestion  in  nature  of  an 
avowry  or  cognisaucQ  for  the  rent  arrear,  whereupon  the 
court,  upon  prayer  of  the  defendant,  will  award  a  writ  of 
inquiry  toucning  the  sum  in  arrear  at  the  time  of  the  dis- 
tress, and  the  value  of  the  distress.  On  the  return  of  the 
inquisition,  the  defendant  will  have  judgment  to  recover 
the  rent  arrear,  if  the  distress  amounts  to  the  value  of  it; 

e  2  Instail. 


(29)  It  appeare  from  the  words  printed  in  italics,  and  thoae 
which  follow  them  in  the  statute,  viz*  "  quod  fieri  uom  paierii  ni&i 
per  breve  ymod  exeat  de  roiuUs  justic*  coram  quibus  d^dacid  /uerii 
loquehf**  tmt  the  provisioiis  of  this  statate  are  confined  to  those 
cases  where  the  cause  has  been  removed  into  the  superior  conrtt 
and  tbe  plaintiff  has  been  nonsuited  there*  If  this  be  the  true  con- 
struction, it  will  follow,  that  90  long  as  the  cause  remains  in  tbe 
coanty  court,  the  plaintiff  may  replevy  the  distress  after  noii- 
soit  there,  and  return  made  in  iufimilumf  as  he  might  before  this 
statute. 

(SO)  See  the  form  of  this  writ,  Gilb.  Repl.  Cap.  II.  S.  VII.  4. 

^(31)  But  not  to  the  writ  of  inqniiy  of  damages  on  stat.  21  H.  8l 
e.  19*  Salk.  95.  or  on  stat.  17  Car.  2.  c.  7.  Ventr.  64.  «  Wilv  1 17* 
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if  Dot,  then  to  recover  the  value  of  the  distress,  with  full 
costs  (3^). 

II.  If  the  plaintiff  shall  be  nonsuit,  after  cognisance  or 
avowry  made,  and  issue  joined : 

'  In  this  case  the  jurors  that  are  impaqelled  to  inquire  of 
such  issue,  shall,  at  the  prayer  of  the  defendant,  inquire 
concerning  the  sum  of  the  arrears  and  the  value  of  the 
distress,  and  thereupon  the  defendant  is  entitled  to  the  same 
judgment  as  in  case  L 

III.  If,  after  cognisance  or  avowry  made,  and  issue  joined, 
the  verdict  shall  be  given  against  the  plaintiff: 

As  in  the  last  case,  the  jurors  that  are  impanelled  to  in- 
quire of  such  issue  shall,  at  the  prayer  of  the  defendant,  in« 
3uire  concerning  the  sum  of  the  arrears,  and  the  value  of  the 
istress  (33),  and  thereupon  the  defendant  is  entitled  to  the 
•same  judgment  as  in  case  I. 


(33)  For  the  form  of  prayer,  writ  of  inquiry,  and  judgmeot, 
where  the  distress  amounts  to  the  value  of  the  rent,  see  Lilly's 
Entries,  dd  edition,  1758,  p.  6lO«  For  the  form  of  the  iudgment 
where  the  distress  is  of  less  value  than  the  rent,  see  Tidd's  Practi- 
cal Forms,  1st  ed.  p.  999.  If  the  plaintiff  be  nonprossed  after  de- 
fendant has  avowed,  far  want  of  a  plea  in  bar,  it  seems  unnecessary 
to  add  a  suggestion,  the  cause  of  the  distress  being  sufficiently  as- 
certained by  the  avowry.  See  the  form  of  the  writ  of  inquiry  in  this 
case,  in  Tidd*s  Prac.  Forms,  Isted.  p.  l63,  164. 

(33)  It  mast  be  observed,  that  if  the  jurors  give  a  defective  ver- 
dict, tf.  g.  if  they  find  the  value  of  the  distress,  but  omit  \o  fin4  the 
sum  of  the  arrears,  this  omission  cannot  be  supplied  by  a  writ  of 
inquiry;  because  the  statute  directs  that  the  jurors,  who  areim- 
pannelled  to  try  the  issue,  shall  inquire  concerning  the  »Um  of  the 
arrears.  Sheape  v.  Culpepper,  1  Lev*  265.  The  case  of  Sheape 
V.  Culpepper  was  recogniscNl  by  Lord  Hardwicke,  C.  J.,  in  R.  v. 
Kyaaston,  B.  R.  T.  10  G.  9.  MS.  where  it  was  holdeo,  that  the 
court  could  not  supply  a  defective  verdict,  where  several  traverses 
had  been  taken  on  a  return  to  a  o^andamus,  under  tfaie  statute 
9  Ann.  c.  90.  and  the  jury  had  omitted  to  find  daraaees  and  costs 
for  the  plaintiff.  See  also  C«.  Temp.  Hardw.  997.  Tnis  point  was 
again  moved  in  Freetaan  v.  Lady  Archer,  9  Bl.  763. ;  and  Gould,  J., 
then  exprewed  a  doubt,  whether  a  writ  of  inquiry  could  be  granted 
to  supply  a  defective  verdict  for  the  defendant  in  the  case  of  an 
avowry  for  rent  arrear*  It  appears  clearly,  from  the  case  of  Sheape 
V.  Culpepper,  that  it  cannot  And  in  a  more  recent  case,  where 
the  jury  found  a  verdict  for  the  avowant,  and  damages  to  the 
amount  of  tlie  rent  claimed  in  the  avowry,  but  did  not  find  either 
the  amount  of  the  rent  in  arrear,  or  the  value  of  the  dbtress»  and 
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IV.  If  judgment  be  given  upon  demurrer  for  tbe  aTpvraol 
or  person  making  the  cognisance. 

Jn  tbit  case  tbe  court,  at  tbe  prayer  of  the  defendant,  will 
award  a  writ  to  inquire  of  the  value  of  tbe  distress  (34)>aB<l 
upon  return  thereof  tbe  like  judgment  shall  be  given  as  in 
case  L,  that  is  to  say,  to  recover  the  rent  alleged  to  be  in  ar- 
rear  in  the  avowry  or  cognisance,  if  tbe  distress  shall  amount 
to  tbe  value  of  it;  if  not,  then  to  recover  tbe  value  of  tl^ 
distress,  with  full  costs  (35). 


judgment  wm  entered  for  the  damages  aMessec) ;  it  was  holden, 
that  this  juc^^ent  was  erropeoua,  and  could  not  be  amended  ioto 
A  judgmeot  pnder  the  statute,  because  the  neglect  of  suck  inmiry. 
^  the  jurycauU  uot  be  in  any  ni^fmer  supplied*.  Bees  v.  Mor- 
gan, 3  T.  IL  349*  In  cases  where  tbe  court  is  not  restrained  by 
the  express  words  of  the  stat.  17  Car*  2.  c.  7.  s.  3.  (which  relates  to 
rent  arrear  only)  an  inquiry  may  be  granted  to  supply  omissions  od 
the  part  of  the  jury  at  the  trial  of  the  replevin.  Hence,  where  the 
defendant  avowed,  at  overseer  of  the  poor,  for  a  distress  for  a  rate 
Hoderstat  43  Elis«  c.  2«  and  at  tbe  trial  the  plaintiff  was  nonsuit^ 
and  the  jury  was  discharged  without  any  inquiry  of  the  treble  da* 
■oages  given  by  the  19th  section  of  that  statute  to  defendants  ia 
case  of  a  nonsuit  after  appearance;  an  application  was  made  to- the 
court  that  tbe  avowauts  might  have  a  writ  of  inquiry  awarded  ta 
supply  this  defect,  which  application,  aftfr  much  debate,  wa» 
granted.    Herbert  v.  Walters^  Ld.  Raym.  59*  Salk.  205.  Caitii*. 

A  similar  application  was  luade  in  the  case  of  Valentine  v.  Faw-^ 
cett,  «  $tr.  1021.  Ca.  Temp.  Hardw.  I38.  where  a  verdtcl  had  been 
given  for  tbe  defendant,  who  had  avowed  under  the  sapae  statute^ 
43  £lis.  c.  9.  Lord  Hardwicke,  Q.  J.,  (with  whom  the  r^t  c»f  tbe. 
court  concurred)  was  of  opinion,  that  a  writ  of  inquiry  ought  to  be: 
gr^tedt  upon  the  ground,  that  ^  words  of  this  section  of  the  sta- 
tute were  sufficient  to  take  in  this  case,  vix.  **  that  defendant  shall 
recover  treble  damages,  to.  be  assessed  by  the  same  jury,  or  wriifo> 
imfuire  pf  ike  damages^  as  the  same  shall  require."  The  case  c^ 
Vuenlioe  v.  Fawcett  was  recognised  in  Dewell  v*  Marshall^  9,  BU 
ILD91«s»d^Wils.  44d;  in  which  the  court  awarded,  a,  suppl^K 
meutal  writ  of  inquiry,  after  verdict  found  for  the^delei^daat«  wW 
had  avowed  under  the  statute  43  VMz*  e»  S. 

(34)  The  amount  of  the  rent  alleged  to  be  due  in  the  avowry  or 
GOgni^ace  being  admitted  by  the  <kmurrer,  it  is  not  necessary  in 
this  cose,  as  it  is  in  the  three  preceding  cases,  that  the  inquiry  should 
extend  to  the  amount  of  the  rent  in  arrear. 

(35}  See  the  form  of  a  judgment  on  demurrer  for  an  avowant^, 

•.  But  the  comt  in  ihu  caie  permitted  the  defiendint  to  smend  his  jodfineBl 
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That  there  may  not  be  any  failure  of  justice,  the  fourth  and 
)aftt  section  pf  the  statute  directs,  that  in  all  the  preceding 
cases  where  the  value  of  the  cattle  (M)  distrained  shall  not 
be  found  to  the  full  value  of  the  arrears,  the  party  to  whom 
such  arrears  are  due,  bis  executors  or  administrators,  may, 
from  time  to  time,  distrain  again  for  the  residue. 

It  is  worthy  of  remark,  that  this  statute,  which  defines 
with  so  much  accuracy  the  mode  of  proceeding  to  be 
adopted  by  a  defendant,  who  succeeds  in  a  replevin  suit, 
has  not  superseded  the  judgment  at  common  law,  which 
may  still  be  entered,  if  the  defendant  shall  be  so  advised ; 
for  the  statute  is  considered  as  giving  a  farther  remedy,  and 
not  as  extinguishing  the  remedy  to  which  the  defendant 
was  entitled  at  common  law.  Under  this  view  of  the  stai-^ 
tute,  it  has  been  holden',  that  an  avowant  may  enter  a  com- 
mon-law judgment,  and  also  pray  a  writ  of  inauirv  under 
the  statute.  It  ought,  however,  to  be  observea,  that  the 
remedy  provided  by  the  statute  is  attended  with  this  advan- 
tage, that  the  writ  of  inquiry  awarded  under  it  may  be  exe- 
euted,  notwithstanding  the  plaintiff  has  sued  out  a  writ  of 
second  deliverance*  (37) ;  whereas  the  writ  of  second  delir 
verance,  if  delivered  to  the  sheriff  before  return  made,  ope-^ 
rates  as  a  supersedeas  to  the  writ  ofretomo  habendo  issumg 
on  the  common  law  judgment^ 


f  Bak«r  Y.  Lade»  Caztb.  %&4. 

S  Cooper  Y^Sherbiook,  2  Wils.  116. 


h  2  Intt.  341.  Jt  S.  P.  per  Holt,  C.  J.  m. 
Fiat  Y.  Eutleis,  12t  Mod.  547. 


praver  of  writ  of  inqnury,  award  thereof,  writ,  return  of  the  talue 
of  the  distress,  amounting  to  less  than  the  rent  alleged  to  be  dne, 
and  final  judgment  thereupon,  laMounson  v.  Redshaw^  i  SanndJL 
195. 

(36)  The  preceding  clauses  of  this  statute  mention  goodi  and 
cattle  distrained,  but  this  speaks  of  cattle  only**  The  omission  of 
the  word  **  goods'*  in  this  cause  appears  to  be  casual. 

■  (37)  The  same  rule  holds  witb  respect  to  the  writ  of  inquiry  of 
dam^es  under  the  81  H.  8.  c.  19*  which  may  be  executed  after  a 
writ  of  second  deliverance  has  been  served.  Pratt  v.  Rutledg^^ 
SaUc.  9fiU 
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X.  Of  the  Co$i8,  atui  herein  of  the  Costs  in  Error ^ 

.  1.  As  to  the  Plaintiff. — At  tbe  common  la^,  the  plaintiff 
'  obtaining  judgment  in  replevin  was  not  entitled  tocosts^; 
but  now»  by  the  stat.  of  Gloudester^  6  Ed.  1.  c.  1.  s.  9.  the 
plaintiff  is  entitled  to  costs  in  all  cikses  where  he  was  entitled 
to  damaj'tff  antecedently  to  the  statute  of  Gloucester;  of 
course,  therefore,  the  plaintiff  is  entitled  to  costs  in  re* 
pie  V  in. 

9.  As  to  the  Defendant.'^A.i  the  common  law,if  an  avowry, 
or  cognisance,  orjustiQcalion,  was  found  for  the  defendant 
10  replevin*  or  if  the  plaintiff  was  otherwise  barred,  tb^  de- 
fendant was  not  entitled  to  costs  ;  but  now,  by  staU  ?•  H.  8* 
c«  4«  s.  3.,  **  persons  making  avowry,  cognisance,  or  justi- 
fication in  replevin,  or  second  deliverance,  for  any  rent^  cui' 
torn,  or  senifie,  if  the>r  avowry,  &c.  be  found  for  them,  or  if 
the  plaintiff.be  otherwise  barred,  shall  recover  their  damages 
or  costs,  as  the  plaintiff  should  have  done  if  be  had  re- 
covered," 

And  by  stat«  21  H.  8.  c.  IP.  (which  permits  avowries,  &c. 
in  replevin  and  second  deliverance  to  be  made  by  tbe  lord, 
&;c.  alleging  the  land  to  be  holden  of  him  without  Darning- 
the  tenant,)  damages  and  costs  are  given  to  the  defendants 
in  replevin,  not  only  in  the  cases  provided  for  by  the  preced- 
ing Stat,  of  7  H.  8.  c.  4.,  but  also  in  the  cases  of  avowries, 
&C.  for  damage  feasant,  or  for  other  rents,  if  such  avowries, 
&C.  be  found  for  them,  or  if  the  plaintiff*  be  otherwise  barred. 

Upon  a  distress  for  an  heriot,  the  defendant  will  be  en- 
titled to  costs,  but  not  upon  a  distress  for  an  amerciament, 
because  the  statute  extends  only  to  customs  and  services^. 

A  replevin  is  not  within  the  meaning  of  the  statute  8&Q 
W.  3.  c.  U.S.  1.'  which  gives  costs  to  persons  who  are  im- 
properly made  defendants  in  actions  or  phiint  of  trespass^ 
assault,  false  imprisonment,  or  ejectiojimue. 

Costs  in  Error.^'By  stat.  3  H.  7.  c  10.,  reciting  that  writs 
of  error  were  often  brought  for  delay,  it  is  enactedi,  **  Thai 
if  any  defendant  or  tenant,  against  whom  judgment  is  given,, 
sue  any  writ  of  error  to  reverse  it,  in  delay  of  execution,  if 
^^  judgment  be  affirmed,.&c.,  the  person  against  whom  the  writ 

of  error  is  sued  ^hall  recover  his  costs  and  damages  for  the 
delay  and  vexation/' 


i  Tidd*8  Pr.  8S3.  ed.  2d.  1  logic  ▼.  Woidiwoctfa,  3  Bun.  l^ft^ 

k  Porter  V  Gray,  Cro.  EUb.  300. 
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This  statute  applies  only  to  cases  where  the  judgmeot 
below  is  for  the  plaintiff;  and  subsequent  statutes,  viz.  3  Jac* 
1.  c.  8.  and  16  &  17  Car.  9.  c.  8.,  have  not  extended  the  de- 
scription of  persons  to  whom  relief  was  meant  to  be  given  by 
the  Stat.  3  H.  7.  c  10. 

Hence,  where  in  replevin  in  C.  B.**,  the  defendant  made 
cognisance  for  rent  in  arrear,  and  had  a  verdict  and  judgment 
pursuant  to  the  stat.  17-  Car.  2.  c.  7.,  which  judgment  was 
affirmed  in  B.  R«on  a  writ  of  error  brought  by  the  plaintiff. 
On  apptication  to  the  court  of  B.  R.,  that  the  defendant  in 
error  mi^ht  be  allowed  interest  on  the  sum  recovered  by  the 
judgment  below,  by  force  of  the  stat.  3  H.  7«  c.  10.»  the 
court  refused  to  grant  relief,  observing,  that  the  case  of 
Cone  v.  Bowles,  4  Mod.7»  8.,  had  settled  the  question,  that 
an  avowant  in  replevin,  for  whom  judgmentbelow  was  given, 
which  was  afterwards  affirmed  ih  error  was  not  within  the 
statute. 

By  stat.  8  &  9  W.  3.  c.  11.  s.  2.,  **  Costs  in  error  ar$  given 
to  the  defendant,  where  the  judgment  below  is  for  him  and 
is  affirmed  on  error." 

This  statute  applies  only  to  those  cases"  where  judgment  is 
given  on  demur?  er  for  defendants  below;  consequently,  where 
an  avowantin  replevin  for  rent  arrear  had  a  verdict  and  judg* 
nient  below,  which  judgment  was  afterwards  affirmed  on 
error;  it  was  bolden,  that  such  defendant  was  not  entitled  to 
his  costs  under  the  preceding  statute. 


m  Qolding  ▼.  Dias,  10  East,  2. 


n  QoldiDs^'V'.  Diaky  10  Eaat,4. 
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RESCOUS. 

JLHE  term  rescous,  as  far  as  relates.to  the  subject  of  thi» 
chapter  (1)»  means  the  setting  at  liberty,  against  law^  a  per- 
son arrested  by  process  or  course  of  law*. 

To  recover  a  compensation  for  this  injury  the  plaintifTmay 
bring  an  action  of  rescous,  or  an  action  on  the  case,  against 
the  party  guilty  of  the  rescous.  The  action  of  rescous  having 
ftllen  into  disuse,  the  usual  mode  of  proceeding  is  by  an  ac- 
tion on  the  case,  to  support  which,  it  is  necessary  for  the 
plaintiff  to  prove, 

1.  The  original  cause  of  action. 

2.  The  writ  and  warrant,  by  the  production  of  copies  of 
them,  sworn  to  be  true  copies  by  a  witness  who  has  com- 
pared and  examined  them  with  the  originals. 

S«  The  manner  of  the  arrest,  in  order  that  it  may  appear  to- 
the  court  whether  the  arrest  was  legal  or  not ;  for  without  a 
legal  arrest  there  cannot  be  a  rescue. 

Mere  words  only,  as  if  the  officer  says  to  the  defendant^ 
**  that  he  has  a  warrant  against  him,  and  that  he  arrests^ 
him,"  will  not  constitute  an  arrest\  if  the  defendant  after- 
wards escapes  from  the  officer ;  but  if  the  defendant  ac- 
Suiesces,  and  goes  along  with  the  officer,  this  will  be  consi-> 
ered  as  submitting  himself  to  the  process,  and  as  complete 
an  arrest  as  if  the  officer  had  touched  the  person  of  the  de^ 
fendant*. 

An  officer  having  two  vearrants  in  his  pocket  against  the 
defendant',  at  the  several  suits  of  A.  and  B.,  laid  his  handa 
on  the  defendant,  and  said  to  him,  **  I  arrest  you  by  virtue  oC 
a  warrant  that  I  have  ;*'  but  he  didhnot  shew  the  defendant 
the  warranty  nor  had  it  in  his  hand^  nor  told  the  defendant 


a  1  Inst.  160.  b. 

b  Genner  Vs  Sparke,  Salk.  7d. 


c  Homer  v.  Battyn,  B.  R.  H.  12  Geo. 

2BuU.  N.P.6S. 
d  Hodges  v.  Marks,  Cro.  Jac.  4S6. 


(1 )  For  rsscous  of  (Ustress,  see  ante,  tit.  Distress,  sect,  VlII 
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at  whose  suit  he  arrested  him,  neither  did  tfae  defendant  de^ 
mand  to  see  the  warrant,  or  to  be  informed  at  whose  suit  he 
was  arrested.  It  was  holden,  1st,  that  this  arrest,  without 
shewing  the  warrant,  and  without  mentioning  at  whose  suit 
the  defendant  was  arrested,  was  legal,  and  that  it  was  not 
incumbent  on  the  officer  to  shew  the  warrant  to  the  defendr 
ant,  until  be  obeyed  and  demanded  it.  fidly.  That  this  ar- 
rest was  legal,  although  the  officer  had  not  the  warrant  in  his 
hand,  and  although  he  had  two  warrants  in  his  pocket  for  the 
defendant;  for,  being  under  the  bailifiT's  arrest,  he  was  in 
custody  for  all  causes  for  which  the  sheriff  had  made  his 
warrant  against  him,  although  the  sheriff  or  bailiff  did  not 
mention  any  specially. 

« 

By  Stat.  29  Car." 2.  c.  7.  s.  6.  *'  No  person  upon  the  Lord's 
day  shall  serve  or  execute  any  writ,  process,  warrant,  order, 
judgment,  or  decree,  (except  in  cases  of  felony  or  breach  of 
the  peace)  but  the  service  of  every  such  writ,  &c.  shall  be 
void  to  all  intents  and  purposes." 

As  it  is  matter  of  public  policy^,  that  proceedings  of  the 
nature  described  in  the  statute  should  not  be  executed  on  a 
Sunday,  the  regularity  or  irregularity  of  them  cannot  depend 
on  the  assent  of  the  party  afterwards  to  wave  an  objection  to 
such  proceedings,  because  they  are  in  themselves  absolutely 
void  by  the  statute. 

In  the  construction  of  this  statute^  it  has  been  holden,  that 
an  arrest  cannot  be  made  on  a  Sunday  for  non-payment  of  a 
penalty  by  a  defendant  who  has  been  convicted  on  a  penal 
statute.* 

The  statute  prohibits  original  arrests  only  on  Sundays. 

Hence  a  defendant,  who  wrongfully  escapes  from  the 
custody  of  the  law,  may  be  retaken  upon  a  Sunday,  on  fresh 
pursuit^,  or  by  virtue  of  an  escape  warrant^,  which  is  in  the 
nature  of  fresh  pursuit,  for  it  is  not  original  process,  and  a 
commitment  upon  it  is  only  the  old  commitment  continued 
down. 

But  after  a  voluntary  escape,  defendant  cannot  be  retaken 
OD  a  Sunday^ 

So  where  A.  was  arrested  at  the  suit'  of  B.,  and  discharged, 
the  sheriff  not  knowing  that  there  was  also  a  detainer  in  his' 
office  against  A.  at  the  suit  of  C.  and  on  the  Sunday  follow- 
ing the  sheriff  arrested  A.  at  th^suit  of  C,  the  court  dis- 

€ 

•  Taylor  v.  Phillips,  3  East,  155.  b  Adjudged  in  Parker  v.  Moor,  Loid 

f  R.  T.  Myen,  1  T.  R.  S65.  Raym.  1028.  Salk.  626.  6  Mod  95. 

g  Admitted  in  Parker  v.  Moor,  Sal|p.  i  Featherrtonehangh     v.     Atkinson, 

636.  Barnes,  373. 
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chaiged  him  out  of  custody,  considering  the  amst  on  the 
Sund^,  eitheraB  ^n  original  taking,  which  was  prohibited  by 
the  statute,  or  as  a  retaking  after  a  vo^uotaiy  escape,  which 
was  bad  under  the  authority  of  the  preceding  case^^  where 
the  distinction  between  a  voluntary  and  a  negligent  escape 
was  recognised. 

A  person  may  be  arrested  on  a  Sunday  on  an  attachment 
for  a  rescue'.  But  a  rule  nisi  for  an  attachment  for  non-pay- 
ment pf  a  sum  of  money,  pursuant  to  the  master^s  allocatur, 
cannot  be  served  oa  a  Sunday*. 

If  a  defendant*,  after  an  arrest  on  mesne  process,  is  rescued 
as  he  is  conducting  to  gaol,  the  only  remedy  which  the  plain- 
tiff has,  is  by  an  action  against  the  rescuers,  since  the  sheriff 
is  excusable  by  reason  of  the  rescue ;  for  on  mesne  process 
the  sheriff  is  not  bound  to  take  the  posse  comitatus  with 
him,  and  therefore  upon  such  process  it  is  a  good  return 
to  return  the  rescous  (2).  In  an  action  against  the  she- 
riff for  an  escape  on  mesne  process,  if  he  pleads  «  rescue, 
it  is  not  incumbent  on  him  to  shew  that  the  rescue  was  re- 
returned^. 

4.  The  plaintiff  must  prove  the  damage  sustained  by  the 
rescue,  viz.  the  loss  of  the  debt  by  reason  of  the  escape  of  the 
defendant  (3). 

k  Atkinaon  t.  JaroesoD,  5  T.  R.  25.  n  May  y.  IVoby,  do.  Jac.  4 19. 

1  Willes,  459.  ''  o  Gorges  ▼.  Gcmv,  3  Ler.  46. 

m  M'llebam  t.  Smith,  8  T.  R.  8& 

(2)  If  the  party  is  oiice  within  the  walls  of  the  priaon*,  though 
the  custody  is  on  inesne  process  only,  yet  a  rescue  thence  by  any 
persons  (except  the  king's  euemiesf)  will  not  excuse  the  sheriff. 
So  on  writs  of  execution  the  ahenff  cannot  return  a  rescue :  for  the 
law  supposes  that  the  sheriff  is  attended  with  his  posse  comitatus^. 
So  if  the  defendant  is  brought  out  of  prison  after  judgment,  and 
before  any  charge  in  execution  on  a  habeas  corpus,  and  i»  rescued 
on  the  way  to  the  judge's  chambera,  the  sheriff  will  be  answerable 
in  an  action  for  an  escape  ;  for  it  is  his  duty,  and  so  he  is  directed 
by  the  writ,  to  provide  for  the  sure  and  safe  conduct  of  the  party §• 

(3)  With  respect  to  damages,  Holt,  C.  J.*  in  Wilson  t.  Gary, 
6  Mod.  311.  said,  that  the  defendants  were  not  entitled  to  any  favour, 
because  they  were  guilty  of  a  violence  against  the  process  of  the  law, 
and  therefore  this  case  was  not  to  be  compared  to  the  case  of  a  ne- 
gligent escape. 

•  May  y.  Probv,  1  RoU,  Rep.  441.  resohred  per  tot«  cur.  recorniaed  in  1  Str. 
436. 
t  Per  Coke  iu  hia  report  of  Southcote's  case,  4  Co.  84.  a. 
t  May  V.  Proby,  1  Rol.  Rep.  441.    Reaolved  per  tot  cur. 
\  Crompton  v.  Ward,  Str.  439. 
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CHAP.  XXXV. 


SHIPPING. 

I.  Of  the  Ship-Registry  Statutes. 
IL  Of  Seatnens'    Wages^  and   the  several  Statutes^ 
relating   thereto^  viz.  Stat.  2  G.  2.  e.  36.— 
31  O.  3.  c.  39—^7  G.  3.   c.  73.— «  G.  1. 
c,24. 


I.  Of  the  Shifh-Registry  Statutes. 

All  merchant-ships  employed  upon  the  sea*,  whether  iii 
the  coasting-trade,  or  distant  voyages,  having  a  deck,  or  bein^ 
or  the  burthen  of  15  tons  and  upwards,  and  either  built  in 
Great  Britain  or  Ireland,  Guernsey,  or  the  Isle  of  Man,  or 
the  colonies,  plantations,  islands,  and  territories,  under  the 
dominion  of  bis  Majesty,  in  Asia,  Africa,  or  America,  of 
taken  in  lawful  war  and  condemned  as  prize,  (with  the  ex-* 
ception  of  vessels  not  exceeding  30  tons,  and  not  having  a 
whole  deck,  and  solely  employed  in  the  Newfoundland 
fishery^)  are  required  to  be  registered  in  the  manner,  and  ac- 
cording to  the  form,  prescribed  by  stat.  £6  G.  S.  c.  60.  And 
by  the  17th  section  of  the  same  statute  it  is  enacted,  **  that 
when  the  property  in  any  vessel  belonging  to  any  of  bis  Ma- 
jesty's subjects  shall  be  transferred  to  any  other  of  his  Ma- 
jesty's subjects,  in  whole  or  in  part,  the  certificate  of  the 
registry  of  such  vessel  shall  be  truly  and  accurately  recited^ 
in  words  at  length,  in  the  bill  of  sale  thereof,  and  that 
otherwise  such  bill  of  sale  shall  be  void,  to  all  intents  and 
purposes." 

The  words  of  this  section  are  general,  and  extend  to  all 
transfers  of  property  in  a  ship  to  British  subjects,  whether 
the  ship  be  in  port  or  at  sea. 

In  trover  for  a  ship^,  it  appeared  that  B.,  being  indebted  to 

«  Vessels  employed  in  inland  nayiga-    b  RoUeston   v.   HIbbeit  and    otfainy 
tion  only  are  not  vitbin  tbese  sta-        3T.R.406. 
tutes.  Laroche  r.  Wakeman,  Feake's 
jr.  P.  C.  140. 
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tbe  defendants  in  a  large  sum  of  money,  gave  tbem  his  pro* 
missory  note,  payable  in  three  months ;  and  by  way  of  secu- 
rity executed  to  them  a  bill  of  sale  of  tbe  ship  in  question 
(then  at  sea).  The  bill  of  sale  was  absolute  on  the  face  of  it, 
but  it  did  not  cpntain  a  recital  of  the  certificate  of  the  re- 
gistry, as  required  by  the  preceding  section.  At  tbe  time 
when  B.  executed  this  bill  of  sale,  be  deposited  it,  together 
with  tbe  grand  bill  of  sale,  with  the  defendants,  who  gave 
him  an  acknowledgment  in  writing,  promising  to  return  the 
same  upon  payment  of  the  note.  Before  the  note  became 
due,  B.  committed  an  act  of  bankruptcy.  The  ship  arrived 
in  England  some  months  afterwards,  when  the  defendants 
took  possession  of  her.  It  was  holden,  I.  that  the  transac- 
tion could  not  be  considered  as  a  mere  deposit ;  it  was  an 
absolute  bill  of  sale,  and  the  acknowledgment  signed  by  the 
defendants  only  gave  a  right  of  action  to  the  vendor  in  case 
the  bill  of  sale  was  not  returned,  but  did  not  affect  the  pra^ 
perty  in  the  ship;  and  although  the  ship  were  at  sea  at  the 
time  when  the  bill  of  sale  was  executed,  yet  the  statutes  ap- 
plied to  transfers  of  ships  at  sea,  and  consequently  the  requi- 
sitions of  the  act  not  having  been  complied  with,  the  bill  of 
sale  was  void  (1).  S.  That  the  defendants  had  not  any  lien 
on  the  ship;  for  although  as  against  the  bankrupt  they  might 
have  had  such  a  lien,  yet  by  means  of  the  bankruptcy  tbe 
rights  of  third  persons  had  intervened,  and  all  tbe  creditors 
of  tbe  bankrupt  had  an  equitable  hen  on  bis  estate, and  were 
entitled  to  an  equal  distribution,  and  where  two  equities 
concur,  the  legal  title  must  prevail. 

truly  and  accurately.'] 

A  mere  clerical  mistake  will  not  vitiate  the  bill  of  sale, 
where  the  certificate  is  in  effect  the  same  with  tbe  recital 
of  it,  and  the  error  is  apparent  on  the  face  of  the  instru- 
ment*, but  a  substantial  variance  between  tbe  certificate 
of  registry  and  the  recital  thereof  in  the  bill  of  sale  will  be 
fttaK 

By  a  subsequent  stat  34  G.  3.  c.  68.  s.  14.  reciting,  that 

c  RoUeiton  ▼.  Smith,  4  T.  R.  161.  d  WaterdeU  v.  Bale,  7  T.  R.  306. 


(1)  A  bill  was  afterwards  filed  by  the  defendants  in  the  Court  of 
Ckmncwrr,  agatngt  ^e  assignees  of  the  bankrupt,  praying  to  have  a 
valid  bill  of  sale  executed  to  the  defendanta^;  butth  chill  was  dis- 
missed, on  the  ground  that  the  defendant  had  no  equitable  title 
under  the  defective  bill  of  sale.  3  Bro.  Ch.  C.  67K  recognised  in 
Camden  v.  Anderson,  5  T.  R.  709* 
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upon  the  preceding  clause  doubts  had  arisen  whether  every 
transfer  of  property  was  required  to  be  made  by  an  instru- 
inent  in  wfiting,  and  whether  contractsfor  the  transfer  might 
not  be  made  without  such  an  instrument, it  isenacted^"  That 
no  transfer,  or  agreement  for  transfer,  of  property  in  any 
vessel,  shall  be  valid. for  any  purpose,  either  in  law  or  equity, 
tinless  such  transfer,  &c.  shall  be  made  by  bill  of  sale,  or 
instrument  in  writings  containing  such  recital  as  is  prescribed 
by  that  clause.*' 

The  17th  section  of  the  stat  26  G.  3.«  which  requires  the 
recital  of  the  certificate  of  the  registry  in  the  bill  of  sale,  does  . 
.  not  require  the  recital  of  the  indorsements  made  on  such  cer- 
tificate upon  every  successive  transfer;  but  by  the  very  terms 
of  the  Stat*  84  G.  3.  c.  68.  s.  15.  the  contract  is  void,  unless 
such  indorsements  are  made. 

A  bill  of  sale  was  executed^,  whereby  the  property  in  a 
ship  was  assigned  to  A.  B.,  in  trust  for  all  the  underwriters 
on  the  ship,  by  a  certain  policy,  in  proportion  to  their  re- 
spective payments,  without  naming  them.  It  was  contended, 
that  this  bill  of  sale  being  in  trust  for  un-named  persons,  did 
not  convey  the  legal  interest  in  the  ship  to  A.  B.,  inasmuch 
as  the  policy  of  the  register-laws  required  that  there  should 
<iot  be  any  distinction  between  legal  and  equitable  titles,  and 
consequently  a  person  could  not  be  the  legal  ownerof  aship^ 
unless  he  was  beneficially  interested  therein,  and  his  name 
appeared  on  the  documents  required  by  those  statutes.  But 
the  court  were  of  opinion,  that  supposing  the  bill  of  sale  to 
be  void,  it  was  at-  most  void  only  as  to  the  objects  of  the 
trust,  and  so  that  the  execution  of  the  trust  could  not  be  en- 
forced by  law ;  but  that  there  was  not  any  such  illegality  af- 
fecting  the  trustee  himself,  as  would  prevent  the  property 
from  vesting  in  him  in  the  first  instance. 

If  there  be  an  instrument  purporting  to  convey  the  ship  to 
a  lender,  for  securing  money^  the  instrument  doing  that  must 
pursue  all  the  requisites  of  the  register-acts',  although  the 
ship  be  delivered  on  the  advance  of  the  money;  and  the  ship 
cannot  be  retained  until'payment  of  the  money.  These  sta- 
tutes do  not  prevent  a  person  having  a  lien  on  the  papers  de- 
posited with  him  of  a  ship  which  he  is  commissioned  tosell\ 

Though  a  bill  of  sale  by  way  of  mortgage  may  be  void^ 
as  such,  for  not  reciting  the  certificate  of  registry,  yet  the 

•^  Capodoce  ▼.  Codnor,  1  £<m.  A,  Pul.    g  Wilson  v.Heatfaer,6  Tannt.  642. 

483.  b  Mestaer  t.  Atkin*,  5  Taunt.  381. 

^  He&th  v.  Hubbard,  4  East,  110.   See    i  Kerrison  ▼.  Cole,  8  Bast,  231. 

Abbott's  remarks,  p.  68.  and  Curtis 

v«  Feny,  6  ^fo.  jun.  t30. 
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mortgagor  may  be  sued  on  a  collateral  covenant  for  the  pay- 
ment 01  the  money  contained  in  tbe  same  deed. 

The  further  regulations  prescribed  by  those  statutes  are 
as  follows : 

I.  When  the  sale,  or  agreement  for  sale,  of  one  or  more 
shares  in  the  ship,  after  registering,  takes  place  in  the  port 
to  tohich  the  ship  belongs  (S): 

Such  sale\  &c.  must  be  acknowledged  by  an  indorse- 
ment (according  to  tbe  prescribed  forni^)  on  the  certificate  of 
the  register,  before  two  witnesses,  expressive  of  the   place 
of  residence  of  the  persons  to  whom  the  property  is  trans- 
ferred ;  or  if  such  persons  are  resident  in  a  British  factory"*, 
out  of  the  king's  dominions,  the  name  of  such  factory:  or 
if  they  are  resident  in  a  foreign  town  or  city,  and  are  oot 
meml)ers  of  a  British  factory,  the  name  of  such  town,  &a 
and  of  the  house  or  partnership  in  Great  Britain  or  Ireland, 
for  or  with  whom  they  are  agents  or  partners ;  and  a  copy  of 
this  indorsement  must  be  delivered  by  the  party  to  whom  the 
transfer  is  made,  or  his  agent*,  to  the  registering  officer,  who 
ts  required  to  cause  an  entry  thereof  to  be  indorsed  on  the 
affidavit,  on  which  the  original  certificate  of  registry  was  ob- 
tained, and  to  rtiake  a  memorandum  of  the  same  in  the  book 
of  registry,  and  give  notice  thereof  to  the  commissioners  of 
customs, 

IL  When  the  sale,  or  agreement  for  sale,  takes  place 
during  the  absence  of  tbe  ship  from  the  port  to  which  she 
belongs,  so  that  an  indorsement  on  the  certificate  cannot  be 
immediately  made* : 

Such  sale,  &c.  must  be  made  by  bill  of  sale,  or  other  in- 
strument in  writing,  and  a  copy  of  the  same  (3)  is  to  be  de- 

k  Stat.  7ft  8  W.  3.  c.  22. 1. 31.  b  34  O.  3.  c  .  68.  s.  25. 

1   34  G.  3.  c.  68.1.  IS.  o  34  G.  3.  c«  68.  s.  16. 

m26G.3.c.  60.S.  16. 


(9)  The  port  to  which  a  ship  belongs  is  ascertained  by  stat*  26 
G.  3.  c.  60«  8.  5.  to  be,  that  **  from  and  to  which  she  shall  usually 
trade,  or  being  a  new  ship,  ahall  intend  to  trade,  and  at  or  near 
which  tbe  faasbuid  or  acting  owner  usually  resides.** 

(3)  **  Tbe  legislature,  in  this  case,  considering  that  the  captam 
would  do  that  which  he  ought  to  do,  namely,  have  his  certificate  of 
registry  on  board  with  him,  substitutes  a  copy  of  the  bill  of  sale  in 
the  place  of  the  indorsement  on  the  certificate,  still  preserving  tbe 
other  regulations ;  and  this  is  to  serve  till  within  ten  days  after  the 
retain  of  the  ship  to  her  port,  when  the  indorsement  before  re* 
<jaired  is  to  be  made,  and  the  other  acts  to  be  done  as  befMe  aaeiw^ 
poQcd,"    Per  Lawrence,  J.,  in  Hayton  v.  Jackaon,  a  East^  525. 
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livened  to  Hbe  proper  officer,  and  m  m  jtbe  ptewAiikg  case  mi 
^ntry  thereoC  iad^rsed  on  tfae  affidavit*  a  memorwdumiinBde 
in  the  book  of  jnegUtere,  aod  notice  given  to  tbe  eomrnls- 
siooars  of  ciietoros ;  and  wWiin  ten  days  after  the  $hip  ne- 
turns  to  ihej^rt  to  which  she  belongs,  an  indoraement  U  to  be 
liaade  and  signed  by  the  owners  or  their  agent»  and  a  copy 
thereof  delivered,  as  before-roeutioned,  otherwise  the  bill  of 
sale  shall  be  void;  and,  its  before,  an  entry  thereof  is  to  be 
indorsed^  and  memorandum  jmade^ 

T^  object  of  tiiese  regulations  ia,  tbait  by  neferring  to  the 
documents  at  the  custom-boMte,  penoosaiay  knoir  to  ivlpo«i 
ftjie  property  in  theshrp  belongs  at  any  time  (4);  and  it  is  to 
faSiobser^MMt,  tbai  these  provisions  wene  intended  to  eaihrace 
.efveiy  case  x»f  the  (tnmsfar  4tf  pr^opeity  in  a  sbip,  and  they 
apply  io  any  alteration  €f  property  in  the  ship,  whether  tins 
•same  he  made  by  the  transfer  lof  t'be  wsii^le,  or  by  ibe  sale  df 
««y  abane  er  mmAer  of  shanks  therein^  amojunting  to  Ims 
-^haai  the  wbdeiinteiest  in  sycb  sbipP.  But  .it  is  «ot  neoa^- 
jKiry,  that  upott  iS  transfer  of  a  share  kt  a  vessel^  the  <indora^ 
ment  upon  the  certificate  sbonU  .express  the  .share  to  he  atf 
the  vendor's  interest^. 

A  bill  of  sate  was  executed  by  a  0ole  owner  »of  aveeaal 
iieloogiogita.^  fm't  AffSnnderJamiP,  to  a  v.endee  residipg  mi 
JL«oudon«  «t  the  time  when  the  vessel  wias  in  Uke  port  ^af  lanr 
don :  the  requisites  of  the  stat.  7  &  8  W.  jC  c.  ^. «.  da.  tftnly 
had  been  complied  with,  andfiot  the  requisites  of  ihel5th 
ox  16th  sections  of  stat.  34  G.  .3.  It  was  holden»  that  the  l^ill 
of  sale  was  void;  for  if  the  abip  were  not  so  absent^  &c.  afi 
tp  bring. her  within  the  16tb  section,  then  the  requisites  of  tb^ 
l'5tb  section  ought  to  have  .been  comjplied  with;  and  h^w- 
xence,  J.  observed,  that  it  was  not  sufficient  for  the  vendee  tp 
have  complied  with  the  requisites  of  the  stat.  7  &  8  W^  !i, 
€,.S9.  s.  SI.  which  requires  a  register  de  novo  upon  any  trans- 
fer of  property  io  another  port ;  because  such  transfer  migbi 
take  place  without  any  change  of  the  property  to  another^ 
the  property  continuing  in  the  same  owner;  .that  the  object 
of  the  legisu^ture  there  was  to  provide  for  the  transfer  of  pcp- 

p  BlMGfUn  T^  HiibWaid,6  Bait, 4/3ff.  r  U90ioa  n,  Jaeksosi,  8  JSast,  S 1 1. 

^  UAilerwood  y.  Miller,  1  Taunt.  'R. 
387. 

* 

(4)  '*  The  object  of  the  Jeg^l^tpre,  in  r^M^uiriog  the  seM9Q4 
things  to  be  done  whi<:h  are  mentioned  in  the  15th  and  l6th  S€C« 
tions  of  the  act,  was  to.^nable  the  public  to  tci^  froxn.port  to  port 
to  whom  the  property  in  British  ships  belonged.'*  fier  CU9%^|J%| 
Hayton  v.  Jacks<m»  ^  £«8t,  529. 
Vol.  H.  K  k 
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petty  io  a  ship  from  one  port  of  registry  to  another ;  but  it 
did  not  direct  the  mode  in  which  the  transferor  property 
from  one  person  to  another,  in  another  port,  was  to  be  made; 
that  direction  was  supplied  by  stat.  96  0.  3.  and  34  G.  3. 

A.  having  contracted  for  a  ship  to  be  built  for  him  in  the 
East  Indies,  agreed,  during  the  time  of  the  building  to  sell 
a  share  to  B.  and  B.  paid  part  of  the  price  in  pursuance  of 
the  agreement,  and  afterwards,  on  the  ship's  arrival  in  Eng- 
land, A.  caused  her  to  be  registered,  and  accounted  with 
B.  as  part  owner;  but  B/s  name  was  never  on  the  register 
as  part  owner;  it  was  holden*,  that  B.  had  not  any  legal 
interest  in  the  ship.  Where  a  ship  registered  at  the  port  of 
N.  was  transferred  by  a  deed  of  assignment  to  owners  resident 
in  L.,  the  ship  being  then  in  the  port  of  L«;  it  was  hoidenS 
that  this  transfer  was  not  within  the  stat.  34  G.  3.  c.  68.  s.  15. 
but  within  the  I0th  section  of  that  act;  and  that  the  trans- 
fer was  valid,  although  no  indorsement  was  made  on  the 
certificate  of  registry.  It  was  hotden  also  that  the  noB« 
compliance  with  the  $lst  section  of  the  stat.  7  &  8.  W.  3. 
c*  $2«  did  not  avoid  the  transfer. 

The  16th  section  of  the  stat.  34  G.  3.  c.  68.  does  not  ex- 
tend to  the  case  of  a  ship,  which  having  been  registered  at 
one  port  is  sold,  ipAi/e  atsea^  to  a  purchaser  residing  at 
another  port  in  this  kingdom.  In  siich  case  a  regtstration  de 
novo  in  the  port  to  which  the  ship  is  transferred  by  the  pur- 
chaser on  her  return  is  sufficient*. 

III.  When  the  ship-owners  are  resident  in  a  country  not 
under  the  king's  dominions^  as  members  of  a  British  factory, 
or  are  agents  for,  or  partners  in,  a  house  or  partnership, 
carrying  on  trade  in  Great  Britain  or  Ireland,  at  the  time 
when  the  transfer  is  made,  so  that  the  preceding  requisites 
cannot  be  immediately  complied  with,six  months  are  allowed 
after  the  transfer  for  compljung  with  them ;  but  it  is  re- 
quired, that  within  ten  days  after  the  arrival  of  such  owners 
or  their  agents  in  this  kingdom,  if  the  ship  be  in  any  port 
in  this  kingdom,  if  not,  then  within  ten  days  after  such  ship 
shall  so  arrive,  an  indorsement  shall  be  made  by  the  owners 
or  their  agent,  and  a  copy  delivered  aa  before-mentioned, 
otherwise  the  bill  of  sale  to  be  void,  and  an  entry  must  be 
endorsed,  and  memorandum  made  as  before. 

Having  premised  that  one  of  the  great  objects  of  the  pre- 
ceding regulations  is  to  prevent  foreigners  from  being  con* 

« 

•  StriQgvr  T.  Mumy,  2  B.  &  A.  248.  Exch.  Ch.,  ^ve  Judges  agadusl  two. 

4  Hbdnon  t.  Brown,  2  B.ft  A.  427.  3  Taunt.  177. 

u  Bnbtud   ▼.  JolmstDiie,    in    nror,    x  34  G.  3.t:.es.s.  17. 
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cernetl  in  Brititb>ships,  without  being  at  the  same  time  sub- 
ject to  the  disadvantages  attending  that  character,  I  shall 
subjoin  some  remarks  founded  on  the  judicial  deterrainar 
lions  which  have  been  made  on  this  subject. 

Ist,  It  is  to  be  observed,  that  the  preceding  requisitions 
consist  of  two  series  of  acts :  one  to  be  performed  by  the  im- 
mediate parties  to  the  sale  or  transfer;  the  other  by  the  pub- 
lic officers ;  and  it  has  been  holden^,  that  although  the  pro- 
visions of  the  statutes  be  imperative  as  to  the  acts  required 
to  be  done  by  the  parties  themselves,  yet  they  are  difiectory 
only  as  to  the  acts  required  to  be  done  by  the  public  officers, 
and  conseauently  an  omission  of  any  of  these  requisites,  on 
the  part  ot  the  public  officers,  will  not  vacate  the  contract; 
€.  g.  the  delivery  of  a  copy  of  the  bill  of  sale  of  a  ship  at  sea 
to  the  registering  officer  is  an  act  required.to  be  done  by  the 
party  to  wbom^he  transfer  is  made;  if  this  act  be  omitted, 
the  transfer  is  void  (5\;  but  if  the  officer  neglect  to  indorse 
the  entry  of  the  transfer  on  the  oath  on  which  the  original 
certificate  of  registry  was  obtained,  and  to  make  a  memoran- 
ilum  thereof  in  the  book  of  registry,  and  to  give  notice  of  the 
-same  to  the  commissioners  in  London,  such  omission  on  the 
part  of  the  officer  will  not  vacate  the  contracts 

Sdly,  Where  there  is  not  any  time  limited  for  the  per- 
formance of  the  act  required  to  be  done  by  the  party,  (as 
€»  g.  under  the  16th  section  of  stat.  34  G.  3.  c.  68.  no  time  is 
limited  for  the  delivery  of  the  copy  of  the  bill  of  sale  by  the 
party  to  whom  the  transfer  is  made,  to  the^  registering 
officer*,}  the  statute  is  to  be  construed  as  if  it  had  directed 
tiiat  the  act  should  be  done  witkin  a  reasonable  time. 

3dly,  Although  the  bill  of  sale^  or  other  such  instrument, 
has  its  operation  from  thetime  when  the  requisites  imposed 
on  the  parties  to  the  sale  have  been  complied  with,  yet  no 

y  Hceih    v.  Hubbard,   4   East,    110.  b  Per  Lawrence,  J.  deliveriog  the  opi- 

Ratchford  v.  Meadows,  3  £sp.   N.  Dion  of  Le  Blanc,  J.  and  himself,  in 

P.  C.  69.  Moss  V.  Chamook,  2  East,  404:    The 

9  Underwood  v.  Miller,   1  Taunt.  R.  same   point  was  also  admitted   in 

387 .  Young:  V.  Brander,  6  East,  K). 

a  Palmet  v.  Moxon,  2  M.  &  S.  43. 


(5)  The  purchaser  having  omitted  to  deliver  the' copy  of  the  bill 
of  sale,  cannot  make  a  title  to  the  ship  per  saltum,  by  getting  her 
t«gistered  de  novo  in  another  port,  where  he  resided  at  the  time  ; 
for  whatever  may  amount  to  a  transfer  of  a  Bhip  to  another  port 
vrithin  the  meaning  of  the  statutes,  in  no  pase  can  such  transfer  be 
made  by  one  who  has  no  interest  in  the  ship.  Heath  v.  Hubbard, 
4  E'dst^  110. 

Kk2 
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reiatioo  will  be  allowed  to  hold  good,  bo  as  to  make  iheeoti^ 
vejance  effectual  from  any  antecedent  time. 

In  ati  aotion  of  trover  fpr  a  ship*^,  brought  by  the  plamliffs 
assignees  of  B.,  a  bankrupt,  against  the  defendant,  who 
ciaimed  two-third  parts  of  tbe  abip,  n^  the  vendee  of  B.  be- 
fore his  bankruptcy ;  It  appeared  that  B.,  being  indebted  to 
Uie  defendant  Ifi  more  than  tbe  value  of  his  share  of  the  ship, 
in  Attgustf  leoo,  made  a  bill  of  sale  thereof  to  the  de- 
fendant,  and  sent  it  to  faim,  but  the  defendant  declined  fic« 
ceptingit  until  tbe  1Mb  of  November  following,  and  on  the 
Ifllh  November,  B.  became  a  bankrupt.  On  tbe  6lh  of  De- 
cember, and  not  before,  the  requisites  of  tbe  stat.  54  G.  5. 
e.  08.  «•  16.  it)  respect  of  the  transfer  of  ships  not  in  port 
were  complied  with,  and  within  ten  days  after  the  return  of 
the  ship  to  port,  an  iiido>rsement  veas  reguVariy  made  on  the 
certificate  of  a  registry,  and  the  other  requisites  of  tbe  act 
complied  with.  It  was  holder,  that  the  bill  of  sale,  made  by 
the  bankrupt  to  tbe  defendant,  had  no  operation,  until  the 
requisites  of  the  statute  were  complied  with,  that  is,  not 
until  after  the  bankruptcy ;  tbat  it  was  contrary  to  tbe  policy 
of  the  register  acts  to  permit  the  conveyance  to  be  made  ef- 
fectual by  relation  from  any  antecedent  tia^e,  and  conse* 
qiaentiy  that  tbe  assignees  were  entitled  to  recover. 

4tbly,  These  statutes  relate  to  transfers  made  by  the  set  of 
the  party  only*,  viz.  from  a  former  ^wner,  to  a  new  otener : 
and  where  the  transfer  is  capable  of  being  effectuated  in  the 
ordinary  way,  by  the  mere  operation  of  an  instrument  of  as- 
aignmeut  from  the  one  party  to  tbe  other,  and  do  not  relate 
to  transfers  deriving  their  effect  by  pecaliar  provision  or 
operation  of  law,  as  assignments,  by  (commissioners  of  bank- 
rupt U>  assignees  under  tbe  bankrupt  laws  do;  or  titles  pass- 
ing to  executors  or  administrators  in  case  of  deatb.  In 
these  cases  a  title  may  be  transmitted  without  any  of  tbe 
forms  required  by  tbe  statutes;  and  as  a  title  may. be  trans- 
mitted  without  these  forms  in  the  case  of  a  bankruptcy 
generally,  it  may  be  so  done  in  a  case  Ailing  within  tbe  scope 
and  ofcgect  of  tbeatat.  91  Jac.  1.  c.  19% 

Trover  for  ship'.  B.  being  the  registered  owner,  executed 
a  bin  of  sale  of  the  ship  to  S.  as  a  security  for  advances  wbieh 
iMd  been  made  by  S.  to  B.  At  the  time  of  the  execution  of 
the  biii  of  sale  the  ship  was  at  aea ;  sbe  returned  the  latter 
^eod  of  the  year  l€ll.  S>  did  not  take  possession ;  but  in  May 

«  MflMV.CtMmoek,e'Eaal,dS9.    Bift  5S  O.  3.  SI.  6.   m^  v.  FiiibsiM, 

fte  S  K.  &  3. 60.  «.B.  &  A.  IM.  8.  P. 

d  Bloxam  v.  Hubbard,  5  East,  422 .  f  Robinson  ▼.  M'DoDndl>  ub.  sup. 
t  Robinson  v.  McDonnell,  B.  R.  Trin. 
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1810,  the  ship  was  r^gi^tered  id  the  name  of  S«  Notviitli* 
standing  this  alteration,  the  ship  continued  under  the  orders 
of  B.,  who  fitted  her  out  for  the  whale  fishery,  appointed  the 
captain,  and  exerci3ed  all  the  ordinary  acts  of  ownership. 
S.  became  a  bankrupt;  the  ship  returned,  and  shortly  after 
B.  became  a  bankrupt*  The  question  was,  whether  B*  was 
the  ostensible  owner  under  the  stat.  21  Jac,  c  19.  s«  11*  so  as 
to  gii^e  bis  assignees  a  claim  to  the  ship;  tbQ  court  were  of 
opinion,  that  B.  was  the  ostensible  owner. 

A  transfer  of  a  ship  and  cargo  at  sea,  conveyed  by  M*  to 
8.  as  a  security  for  money  borrowed,  by  executing  and 
delivering  to  S.  a  bill  of  sale  of  the  ship,  a  policy  upou 
ship  and  cargo,  and  indorsing  the  bills  of  lading,  was  held 
not  to  pass  the  property  to  S.  where  S.  neglected  upon  the 
ship's  return  and  notice  thereof,  to  take  possession,  or  to  do 
any  act  to  notify  the  transfer  of  the  property  to  him ;  but 
that  the  property  passed  to  the  assignees  of  M.  who  be- 
came bankrupt,  as  being  in  the' possession,  order,  and  dispo- 
sition of  M.  at  the  time  when  he  became  bankrupt  within 
the  stat^  91  Jac.  1.  c.  19>.  Also  that  an  agreement  between 
M.  and  the  captain,  that  the  captain  should  have  one  fifth 
share  of  the  profit  or  loss  of  the  voyage  on  ship  and  cargo^ 
did  Bot  prevent  S.  from  taking  possession. 

A.  and  B.  owners  of  a  ship,  executed  ^n  absolute  bill  of 
sale  to  C.  and  D.  for  a  nominal  consideration.  There  was  a 
parol  agreement  between  them,  that  C.  and  D.  should 
accept  bills  for  the  accommodation  of  A.  and  B. :  that  the 
ship  should  be  a  security  to  C.  and  D.  for  any  advances 
they  should  make  on  %uch  acceptances,  and  that  until  de- 
fault made  by  A.  and  B.  in  providing  for  the  acceptances, 
the  ship  should  remain  in  their  possession  and  management. 
The  ship  was  registered  in  the  pames  of  C.  and  D.;  but  A. 
and  fi.  remained  in  the  possession  and  management  of  her, 
appeared  to  the  world  as  owners,  and  obtained  credit  from 
appearing  so.  Before  defau)t  made  by  A.  and  B.  in  provid- 
ing for  the  acceptances,  C.  and  D.  became  bankrupts,  and 
their  assignees  immediately  seized  and  sold  the  ship.  A. 
and  B.  afterwards  became  bankrupts:  it  wari  bolden^,  that 
trover  for  the  ship  could  not  be  maintained  by  the  assignees 
of  A.  and  B.  against  the*  assignees  of  C.  and  D.,  for  the 
parol  agreement  eould  not  be  set  up  against  the  bill  of  sale, 
and  the  case  did  not  come  within  the  statute  of  James,  the 
ship  having  been  seized  6y  the  defendants  before  the  bank- 
rupUy  of  A*  and  B.,  and  although  the  bill  of  sale  might 

g  Mairy.  Glennie,  4  Blaale  &  Selvyn,    h  Robinson  ▼.  Af  Donnelly      fi.  &  A* 
240.  184. 
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be  void  as  against  creditors,  it  was  biudipg  upon  A.  and  B» 
and  their  assignees. 

5thly,  It  is  Bufiicient  if  the  names  of  the  several  owners 
should  appear  on  the  registry.  It  is  not  necessary  that  the 
proportions  in  which  the  owners  are  interested  should  so 
appear^. 

Lastly^  It*will  be  observed,  that  the  register  is  directed  ta 
be  kept  not  for  the  sake  of  the  persons  making,  or  the  pei-8on» 
accepting  the  transfer;  but  for  purposes  of  public  policy  ; 
hence,  to  charge  a  person  as  owner  of  a  ship^  it  is  not  suf* 
ficient  merely  to  produce  the  register;  for  that  cannot  be 
made  evidence,  even /irtm^/atte,  unless  the  person  intended 
to  be  charged  is  connected  with  the  entry,  and  it  is  shewn 
that  everything  has  been  done  by  his  authority^  or  adoption* 

It  remains  only  to  mention  the  cases  in  which  tlie  statutes 
require  or  permit  tlie  officers  to  make  a  registry  de  novo, 
and  these  are  as  follows^ : 

First,  where  the  old  certificate  has  been  lost  or  mislaid*; 
52dly,  where  the  certificate  is  wilfully  detained  by  the  mas- 
ter' ;  Sdly,  where,  after  a  transfer  of  part  of  the  property  in 
the  same  port,  the  owners  of  the  part  not  transferred  desire 
a  new  register®;  4thly,  where  the  ship  is  altered  in  form  or 
burthen';  and  othly,  upon  any  transfer  of  property  to  ano- 
ther port^.  The  statute  of  King  William  also  required  a  new 
register  in  case  of  a  change  of  the  ship's  name%  but  tbia 
change  is  now  altogether  prohibited*. 


IL  Of  Seanien^s  IVageSy  and  the  several  Slaiuies  re- 
lating thereto^  viz.  Stat.  2  G.  2.  c,  36. — 
31  G.  3.  c.  39.-37  G.  3.c.  73.-8  G.  1.  c.  24. 


The  legislature,  in  rts  wisdom,  has  thought  fit  to  make 
several  provisions  relating  to  seamen  employed  in  merchant 

i   £zp.  Jones,  4  Maule  Sc  Selwyo^  450.  o-  34  G.  3.  c.  66.  s.  21. 

k  Frazer  v.  Hopkins,  2  Camp.  N.  P.  C.  p  26  G.  3.  c.  GO.  s.  24. 

170.  and  2  Taunt.  6.  S.  C.  Tinkler  v.  q  7  &  8  W.  3.  c.  22. s.  21- 

Walpole,  14  fiast,  226.  r  lb. 

1  Abbott,  ed.  2d.  60.  f  26  G.  3.  c  60. s.  lOt    SeeAUosUe 

m  26  G.  3.  c.  60.  b.  22.  34  G .  3.  c.  68.  s.  22.  wbich  appean  to 

n  28  G .  3.  c.  34.  s.  li.    34  G .  3-  c.  63.  provide  for  another  caac 

a.  19: 
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fthip»,  for  the  better  securing  the  wages  of  the  seamen^  and 
to  guard  against  desertion. 

Seamen  employed  in  merchant  ships  ere  usually  hired  at 
a  certain  sum,  either  by  the  mouth  or  for  the  voyage^ 

By  Stat  2  G.  2.  c.  36.  (entitled  an  act  for  the  better  regu* 
lation  of  seamen  in  the  merchant  service^  and  made  perpe- 
tual, and  extended  to  all  his  Maje$ty*8  colonies  in  America, 
by  Stat.  2  G^.  c.  31.)  masters  of  ships,  bound  to  parts  beyond 
the  seas^  are  prohibited  from  carrying  any  seamen  or  mariners 
(except  their  apprentices)  to  sea  upon  any  voyage  to  parts  be« 
yond  the  seas,  witlrout  first  agreeing  with  them  for  their 
wages;  and  this  agreement  must,  1st.  be  in  writing  (6); 
Sdly,  it  must  declare  the  wages  (7)  which  each  mariner  is  to 
have  during  the  whole  voyage,  or  for  so  long  time  as  be 
ships  himself  for;  3dly,  it  must  express  the  voyage  for  which 
the  marinei*  is  shipped ;  4thly,  it  must  be  signed"  by  the  ma- 
riner within  three  days  after  be  has  entered  himself  on  board 
the  ship.  This  agreement  is,  after  signing,  conclusive  to  all 
parties  during  the  time  agreed  for'. 

Mastersor  commanders  offending  against  these  provisions, 
are  made  liable  to  a  penalty  of  5/.  for  every  mariner  carried 
to  sea,  without  having  entered  into  the  requisite  agreement, 
the  penalty  to  be  paid  to  the  use  of  Greenwich  Hospital^ 
and  recoverable  by  information  before  J.  P^ 

Masters  are  also  required,  under  a  penalty  of  twenty  shil- 
lings, to  pay  their  seamen,,  upon  their  arrival  in  Great  Britain^ 

t  Abbott,  3S3.ed.  3d.  z  S.2. 

u  S,  2.  y  S.  1. 


(6)  The  statutes  relating  to  seamen's  wages  do  not  declare  that . 
a  verbal  agreement  shall  be  void,  but  impose  a  penalty  on  the  mas-* 
ter,  if  there  be  not  a  written  agreement.     Abbott,  391.     "^ 

(7)  A  sailor  brought  an  action  against  a  master  of  a  ship,  and 
declared  on  an  agreement,  whereby  it  was  stipalated,  that  the 
sailor  should  have  a  certain  sum  per  month  daring  a  voyage  from 
London  to  Africa,  and  thence  to  the  West  Indies,  and  also  so  muck 
money  as  should  he  the  average  price  of  a  negro  slave  in  the  West 
Indies.  In  the  ship*8  articles  no  mention  was  made  of  the  money 
to  be  paid  to  the  plaintiff  as  the  average  price  of  the  negro  slave. 
It  was  holden,  that  the  additional  perquisite  of  the  average  price  of 
a  negro  slave  could  only  be  considered  as  wages,  and  therefore  ought 
to  have  been  inserted  in  the  written  agreement.  White  v.  Wilson, 
2  Bos.  &  Pul.  Il6.  In  like  manner  it  has  been  holden,  that  the 
seamen  cannot  claim  any  money  as  gratuity  money  due  by  usage. 
Elsworth  V.  Woolmore^  5  Esp.  N.  P.  C.  84. 


1160  SHIPPING. 

iheir  vf^et,  if  demanded^  within  thirty  daiys  after  entry  4ff 
the  ship  atthe  Custom  House,  (except  where  a  Goreuaathaf 
been  entered  into  to  the  contrary »)  or  at  the  time  of  their 
discharge,  which  aktfll  first  happen,  deducting  the  penalties 
and  forfeitures  which  may  have  be«;n  incurred,,  and  such  pay- 
ment shall  be  valid,  notwithstanding  any  action,  bill  of  sale, 
attachment,  or  incumbrance.  The  penalty  imposed  on  mas- 
ters for  disobedience  to  this  regulation,  is  recoverable  by  the 
same  method  as  the  wages'. 

Marraers,  by  entering  into  or  signing  the  agreement,  are 
not  be  deprived  of  using  any  lawful  nieatis  for  the  recovery 
of  wages  against  the  ship,  master,  or  owners*. 

In  all  cases  where  it  may  be  necessary  to  pfodace  the 
t^ritCen  agreement  in  coutt^  no  obligatien  shall  lie  on  the 
mariner  to  pmduce  the  same,  but  on  the  master  or  owoet ; 
and  no  mariner  shall  fail  in  any  action,  lt«.  for  the  recoveiy 
of  wdgcs,  for  want  of  such  agreement  being  produced^*  It 
is  uat  necessary  for  the  seaman  to  give  the  captain  notiee  to 
produce  this  agreements 

The  penalties  imposed  on  seamen  for  desertion,  and  ab- 
senting themselves  without  leave,  are  as  follows: 

1.  Any  mariner  deserting  or  refusing  to  proceed  on  the 
voyage,  or  deserting  from  the  ship  in  parts  beyond  the  seta, 
after  having  signed  the  agreement,  forfeits  to  the  owners  the 
wages  due  at  the  time  of  bis  deserting  or  obstinately  refus- 
ing to  proceed  on  the  voyage*  (8). 

2.  Any  mariner  absenting  himself  from  his  ship,  without 

B  a.  7.  c  Bowman  t.  Mamduiaii,  2  Cunp.  IX* 

a  8.  8.  P.C.  315. 

¥  S.8.  d  S.3. 


*-*-  -    •    *T  -■■- -i 'ill- r    - "■      "*     i-i-a**.^^ 


(6)  *•  Eafarinsf  or  being  Entered  into  the  service  of  his  Majesty, 
•to  baeld  aivf  ^hh  Mt^e^'n  ships,  will  not  occasion  a  foiieitttie 
af  eages«  nor  is  it  16  be  deemed  a  dcsertioD.**  S.  13.  Being  com- 
^hd  ta  ^It  the  ship  through  inhnnan  tieatment  of  the  master*, 
er  being  dnmissad  without  lawful  cause*  will  not  be  deemed  deser* 
tiaef*  Sb  where  the  seaman  is  imfireMed  ints  the  royal  service,  he 
will  be  entkleA  ta  receive  a  proportion  ef  his  wages  up  to  the  time 
ef  impresmg.  Wiggins  v.  Inglelon,  ft  Ld.  Raym.  1311.  per 
Helt,  C.  J^  bat  nothing  fwrtber«  Clements  v.  Maybora,  B.  R.  T. 
M  O.  t.  Abbetti  39ai  and  the  vc^age  SMWt  he  completed.  2  Camp* 
M.  Pb  C*  5^  a. 

•  LimlASd  ▼.  dte]^ni,  3  bp.  N.  P,  C  26d.     lC«<B}rt>a«C.  JL 
f  aigardy^  Roberts,  3  tftp.  IT.  l'.C.n.£klcia}C.i. 


SHIFPtRG.  1181 


leave  from  ibe  mastor^  fcc*  shall,  for  everjsiKb  day'aabsettce, 
fib^it  two  day's  pay  to  the  aae  of  Greenwick  HospilalV 

S.  Any  mariner,  feot  entering  into  his  Majesty's  servrce, 
tr bo  leaves,  the  ship  without  a  discharge  in  v^riting,  from  the 
toraster,  commander,  or  other  person,  having  charge  of  the 
vessel,  forfeits  ofie  motrtVs  pay  (9)»  to  be  recovered  and  ap- 
plied according  to  the  directions  of  the  statute'  (10). 

The  foregoing  provisions  having  been  found,  by  experi- 
ence, to  be  higfily  beneficial  to  the  trade  and  navigation  of 
ibis  kingdom,  simitar  regulations  were  established  by  stat. 
51  0.  3.  c.  S9.  for  the  government  of  seamen  employed  in 
the  coasting  trade  of  Great  Britain,  in  vessels  of  the  burthen 
of  100  ions  or  upwards,  which  shall  go  to  open  sea.  N.  No 
agreement  made  by  virtue  of  this  act  shall  be  charged  with 
a  stamp  duty'. 

The  most  material  points  of  diSSefence  between  this  sU« 

e  S.  5.  '  f  S.  6.  ^  8. 10. 

*  ■         ■■  ■    ■       <  — — —  ■      —  ■  I     «  1  III  ■».— — w»«<^— —    ■    ■■  l.l.  ■  ■   ■      1    ..^»^(— iWX— ^ 

(9)  The  tn^ning  of  the  first  and  second  of  these  provisions  isy 
that  if  the  mariner  ran  away  before  the  voyage  is  commenced^  or 
in  parts  beyond  the  seas,  lie  shall  forfeit  his  whole  wages;  if  be 
abaent  himself  doring  the  voyage  and  rettim,  he  shall  ^rf^fl  two 
day^'  pay«  The  third  i^rofiaion  was  intended  to  preveat  seataea 
tfvm  qintting  tht  ship  after  het  arrival  aft  the  port  of  delrvary^  and 
before  she  is  onladeo,  at  which  time  the  voyage  mast  be  considered 
as  at  an  end^  for  the  purposes  of  a  general  forfeiture.  See  the  pre* 
amble  to  the  6th  section,  and  Proatine  v.  Frost,  3  Bos.  h  Pol.  509. 
In  order  to  avail  himself  of  a  forfeiture  under  this  provision,  it  is 
incumbent  on  the  master,  who  claims  the  forfeiture,  to  give  scMtte 
evidence  to  prove  that  the  seaman  quitted  the  ship  without  leave  in 
writing.  It  is  not  necessary  for  the  seaman  to  prove  that  be  had 
such  leave.     3  Bos.  &  Pul.  302. 

(JO)  The  9tb  section  antborises  the  master,  commander,  or 
owners,  to  deduct  oat  of  any  seaman's  wages 'all  the  penaitieaand 
forfeit  urea  incurred  by  the  act,  and  to  enter  them  In  a  book  to  be 
signed  by  the  master  or  commander,  and  two  principal  officers  of 
the  ship,  setting  forth  that  the  penalties  arid  forfeitures  contained 
in  such  hook  are  the  whole  penalties  and  forfeitures  stopped  during 
the  voyage,  which  penahtesand  forfetturss  (exeept  the  forfeiSure 
for  desertion)  shall  go  to  Greenwich  Hospital,  and  be  paid  and  ac- 
c(>unted  for,  by  the  master  or  commander^  to  the  officer  who  collect! 
the  sixpence  per  month.^-^N.  In  an  action  by  the  seaman  against 
the  master  far  wagas,  the  omster  will  not  be  allowed  to  set  on  the 
before-maationed  deductions,  unWs  he  has  psevionsly  debited 
hisBiaelf  to  Greeawich  Hospital  for  the  aoiouai  in  a  book  kept  ae» 
cording  to  the  direcUoos  of  the  statute*    3  Boa.  a^id  PuL  302. 
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tute  and  the  former,  tre,  I.  that  masters  are  required,  un- 
der this  act,  to  pay  the  teamen  within  jioe  days,  instead  of 
thirty  days,  after  entry  of  the  ship  at  the  Custom- House,  or 
cargo  delivered.  £.  If  a  seaman,  having  signed  the  requisite 
agreement,  neglects  or  re/uses  to  proceed  ou  the  intended 
voyage,,  he  forfeits  to  the  owners  ail  the  wages  due  to  him 
at  the  time;  but  the  forfeiture  for  desertion  afterp^ards,  and 
before  the  voyage  agreed  upon,  or  upon  which  the  ship  has 
proceeded,  is  completed,  and  the  cargo  delivered,  or  before 
the  seaman  has  a  discbarge  in  writing  from  the  master,  &c. 
is  only  of  one  tnontVs  wages  to  the  use  of  Greenwich  Ho8« 
pital.  3.  By  the  9th  section,  the  following  method  of  ascer- 
taining the  penalties  incurred  is  prescribed  in  cases  wh^re 
the  contract  for  wages  is  by  the  voyage,  and  not  by  the 
month,  or  other  stated  period  of  time,  viz.  *'  If  the  whole 
time  spent  in  the  voyage  agreed  or  proceeded  upon  exceeds 
one  lunar  month,  the  forfeiture  of  one  month's  pay  shall  be 
deemed  a  forfeiture  of  a  sum  of  money,  bearing  the  same 
proportion  to  the  whole'wages  as  a  lunar  month  ^ears  to  the 
whole  time  spent  in  the  voyage.  The  same  rule  is  to  be 
adopted  in  ascertaining  the  amount  of  the  forfeiture  of  two 
days*  pay.  2.  If  the  whole  time  spent  in  the  voyages  does  not 
exceed  one  lunar  month,  the  forfeiture  of  one  month's  pay 
shall  be  deemed  a  forfeiture  of  the  whole  wages;  and,  5.  If 
such  time  does  not  exceed  two  days,  the  forfeiture  of  two 
days*  pay  shall  be  deemed  a  forfeiture  of  the  whole  wages.*' 

Further  regulations  have  been  established  by  the  legisla* 
ture,  to  prevent  the  desertion  of  seamen  from  British  mer* 
chant  ships  trading  to  his  Majesty's  colonies  in  the  Wast 
Indies. 

By  staL  37  G.  8,  c.  73.  s.  I.  it  is  enacted,  **  thst  every  sea- 
man, mariner,  and  other  person,  who  deserts  at  any  time 
during  the  voyage  out  or  home,  from  any  British  merchant 
ship  trading  to  or  froid  the  said  colonies,  shall,  in  addition 
to  former  penalties,  forfeit  all  the  wages  be  may  be  entitled, 
to  during  the  voyage,  from  the  master  or  owner  of  the  ship 
on  board  of  which  he  shall  enter,  immediately  after  such  de-' 
sertion." 

» 

By  the9d  section,  a  penalty  of  100^  is  imposed  on  masters 
or  commanders  who  hire  seamen,  &c.  who,  to  their  know- 
ledge, have  deserted  from  other  ships. 

By  the  Sd  section,  no  master  sailing  from  any  place  in 
Great  Britain,  shall  hire  any  seamen,  &c.  at  anv  place  with- 
in his  Majesty's  colonies,  &c.  in  the  West  Indies,  at  more 
wages  than,  according  to  the  rate  of  double  monthly  wages 
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contracted  for  with  the  seamen,  &c.  (in  the  same  degree 
and  station)  hired  at  the  last  departure  of  the  vessel  from 
Great  Britain,  unless  the  governor,  &c.  of  such  place  in  the 
West  Indies  shall  think  that  greater  v^ages  ought  to  be 
given,  and  shall  authorize  the  same  to  be  given  by  writing 
under  his  hand  (11),  and  all  contracts,  bonds,  bills,  and  other 
securities,  made  contrary  to  the  meaning  of  this  'act,  are 
declared  to  be  void,  and  the  master  entering  into  them,  or 
hiring  seamen,  or  paying  wages,  otherwise  than  as  the  act 
directs,  is  made  subject  to  a  penalty  of  100/.  for  every  of- 
fence. 

By  the  5th  section,  masters  are  required,  under  a  penalty 
of  50/.  within  ten  days  after  their  arrival  in  the  West  In- 
dies or  Great  Britain,  to  deliver  in,  on  oath,  a  true  list  and 
description  of  the  crew  On  board  at  the  time  of  clearing  out 
and  arrival,  and  of  every  seaman,  &c«  who  has  deserted  or 
died  during  the  voyage,  and  also  a  true  account  of  the  wages 
due  to  each  seaman,  4rc.  so  dyings  at  the  time  of  his  death,  and 
further^  the  money  due  for  such  wages  shall  be  paid  by  the 
roaster  within  three  months  after  arrival  in  any  port  of 
Great  Britain,  to  the  receiver  of  the  sixpenny  duty  tor  Green- 
wich Hospital,  to  the  use  of  the  personal  representatives  of 
such  seamen,  &c. ;  and  in  case  the  master  neglects  or  refuses 
to  pay  such  wages  to  the  said  receiver,  within  the  time  li- 
mited, be  is  made  liable  to  a  penalty  of  50/.  and  also  double 
the  amount  of  the  wages  ( 12). 

The  penalties,  when  recovered,  are  distributed  thus^  one 
third  to  Greenwich  Hospital;  one  third  to  the  support  of  the 
seamen's  hospital  at  the  port  where  the  ship  arrives,  if  there 
be  any  hospital-^^if  not,  to  the  old  and  disabled  seamen  of 
that  port  and  their  families ;  and  the  remaining  third  to  the 
person  informing  and  suing. 

hS.7. 


'  (1 ))  In  this  license  from  the  governor,  &c.  the  rate  of  the^aget 
allowed  by  him  mast  be  specified,  otherwise  the  license  will  be 
useless.    Rogers  v.  Lacy,  2  Bos.  &  PuU  57. 

(13)  In  the  construction  of  these  provisions,  it  has  been  holden, 
that  if  the  tohoie  wages  due  to  the  deceased  seamaa  have  been  paid 
to  the  receiver  of  Gfeenwich  Hospital,  the  representatives  of  such 
seaman  have  not  any  right  of  action  against  the  master  for  the 
wages;  bat  if  a  part  onljf  has  been  paid  in,  and  the  remainder  has 
been  fraudulently  withholden,  the  representatives  of  the  seamnn 
may  maintain  an  actiou  for  such  remainder,  notwithstanding  this 
statute.     Armstrong  v.  Smith,  I  Bos.  &  Pul.  N.  R.  299- 
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By  itaL  8  G.  I.  c*  94.  b,  7.  (oiade  perpetual  by  8Ut  %G.% 
C.98. 8. 7.)  maaleraor  owners  of  any  meFchaQt  ship  or  vessel 
are  prohibited  from  paying  or  advancing  to  any  seamaa  or 
mariDer,  wbile  h%  is  in  parts  beyond  the  seas,  any  money 
or  effects  upon  account  of  wages,  exceeding  one  moiety  of 
the  wages  due  at  tbe  time  of  such  payment,  until  tbe  return 
of  the  ship  to  Great  Britain  or  Ireland,  or  tbe  plantations,  or 
to  some  other  of  bia  Majesty's  dominions  whereto  they  be* 
long  under  a  penalty  of  double  the  money  so  paid  or  ad« 
vanced,  recoverable  1^  common  informer  in  tbe  High  Court 
of  Admiralty. 

Having  detaikd  tbe  most  material  legislative  provisions  on 
tbis  subject,  it  will  be  proper  to  take  notice  of  the  rules  of 
law  and  judicial  decisions,  as  for  as  they  affect  tbe  contract 
undei  consideration. 

Tbe  most  important  rule  on  tbis  bead  is,  **  that  freight  is 
the  mother  of  wages^ ;"  t.  e.  if  the  ship  has  earned  its  freight, 
and  the  seaman  ^s  performed  his  stipulated  duty,  he  bo- 
comes  entitled  to  bis  wages  (IS). 

If  tbe  ship  be  captured^  or  lost  in  the  voyage,  the  seamen 
lose  their  wages. 

In  an  action  for  seaman's  wages^  it  appeared  that  tbe 
seaman  bad  entered  into  the  usual  articles,  **  to  serve  a^  a 
miariner  on  board  a  West  India  ship  bound  for  tbe  ports  of 
Madeira,  any  of  the  West  India  Islands,  and  Jamaica,  and 
to  return  to  London,"  and  in  consideration  of  the  montbly 
wages  therein  mentioned,  to  perform  tbe  above-mentioned 
voyage;  but  it  was  expressly  stipulated,  that  he  was  not  to 

i    Anom.  2  Show.  S63.  Abbott,  SOS.  1   Appleby  t.  Dods,  S  Eost,  SOO. 

k  Abcroetiiy  f.  Laodale,  Doug.  53S. 
PerBuUer,J.  1  T.  R.  79. 


(ISJ  If  the  ship  be  lost  before  the  first  port  of  delivery,  the  sea- 
men lose  all  their  wages  ;  but  if  lost  afler  she  has  been  at  the  first 
port  of  delivery,  then  the^  lose  only  these  accnked  doe  )kom  the 
last  port  of  delivery ;  but  if  the  seanea  run  awny,  although  ibcy 
have  been  at  a  port  of  deliTOry,  yet  thev  lose  ail  tbeir  wages.  Per 
Holt,  C.  J.  ex  relatione  M'ri  Jacob,  1  Ld.  Kaym.  639* 

If  a  sbf  p  be  bound  for  tbe  East  Indies,  sad  tbeaoe  la  England^ 
and  tlie  ship  unlades  at  a  port  io  the  East  Indies^  and  takes  ff«igkt 
lor  Eneland,  and  in  her  retuni  she  is  taken  by  eDeniMs,  tbe  hmh* 
liners  shall  We  their  wages  for  tbe  voyage  te  the  East  Indies,  and 
for  half  the  time  that  ti^y  stayed  there  to  unlade,  and  no  mmw^ 
Per  Holt»  C.  J.  Londoa  sittings.  1  Ld.  Sayn*  79%  Id  Mod*  40^ 
S.  C.    See  also  Appleby  v.  Ded«>  6  JEaat^  300. 


►  -  - 
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demandi  or  be  entttled  to  bis  waget,  or  any  part  thereof^  until 
the  arriyal  of  the  ship  at  tbe  above-mentioned  port  of  dit" 
eharge.  Tbe  ship  sailed,  delivered  her  cargo  a(  Madeira, 
and  took  in  veine,  part  of  which  she  delivered  at  Dominica, 
other  part  at  Kingston  in  Jamaica,  there  took  in  govern* 
meot  stores,  delivered  them  at  Port  Antonio,  in  Jamaica, 
and  the  remaiiKler  of  the  vrineat  Martha  Bray,  in  the  same 
island*  She  was  then  freigiited  with  a  cargo  of  sugars  tor 
Loudon,  for  which  she  sailed,  but  was  lost  at  sea  in  tbe 
course  of  her  passage  home.  It  was  contended  on  the  part 
of  tbe  plaintiff,  that  the  voyage  being,  by  the  terms  of  it, 
divided  into  three  parts:  1st,  to  Madeira,  niext  to  the  West 
Indies,  and  lastly  home;  and  freight  having  been  earned  in 
the  two  finst  stages  of  the  voyage,  tbe  plaintiff  was  entitled 
to  recover  his  wages  pro  rtaSt^  for  so  manv  entire  months  as 
bad  be«i  spent  in  the  voyage.  8ut  Lord  Ellen>borough,C.  J. 
being  of  opinion,  that,  siccording  to  the  t^rne  construction  of 
the  articles,  tbe  port  of  London  was  to  be  considered  as  tbe 
port  of  dischai^e,  and  conseqoently,  as  the  shi^  had  not  ar- 
rived there,  the  plaintiff  was  ptetluded  by  tbeexpress  stipu- 
lation from  recovering  any  part  of  his  wages,  nonsuited  tbe 
Elaiotiff.  On  motion  to  aet  aside  the  nonsuit,  the  Court  of 
jng's  Bench  concurred  in  opinion  with  the  C.  J, 

Therehas  not  been  any  case  wherein  it  hasbeeh  decided, 
•that  a  ship  seized  by  waj^  of  retaliation,  and  afterwards  re- 
stored, has  been  considered  as  captured;  or  in  which  the 
consequences  of  capture,  as  dissolving  a  contract  for  wages, 
-have  been  considered  as  attacbing^ 

Seizure,  even  hostile  seiztnre",  is  not  necessarily  capture, 
though  such  is  its  usual  and  probable  resuh;.  The  ultimute 
~act  or  adjudication  of  the  state,  by  which  tbe  seizure  has 
been  made,  assigns  itsproperand  conclusive  quality  and  de- 
nomination to  its'Dwn  original  proceeding.  If  it  condemn 
in  such  case,  it  is  a  capture  ab  imiio;  if  it  award  restitution 
as  an  act  of  joatice,  it  pronounces  on  its  own  act,  as  not  being 
a  valid  act  of  capture,  but  as  an  act  of  temporary  seizure 
and  detention  upon  grounds  not  -wari^autiog  the  condensna- 
tion  of  the  property,  or  the  dealing  with  it  as  captured  (14). 

in  FerEUenborougfa,  C.  J.  deHTermg  flie  opinion  of  ^e  court  in  Beale  v.  Thomp- 

ion,  4£ast,561. 

■  I     t^»mm^t^\  III!  .   «        .  ■     ■         .  ■■!  .   ■     ...iw      mm'*        » 

(14)  "  It  seems  to  be  immaterial  for  this  purpose,  whether  tbe 
restitution  be  awarded  by  the  government  of  the  country,  as  an 
act  of  state,  or  by  any  of  the  ordinary  courts  of  civil  jadicsture  to 
which  the  administration  of  jusUce  on  these  subjects  is  usually  de« 
legated.^'    Per  Lord  EHeuborough,  C.  J.  4  East,  964. 
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Heoce,  in  the  case  of  tbe  seamen*  who  were  forcibly  taken 
6ut  of  Briiish  merchant  ships  at  Petersburgfa,  by  order  of  the 
Russian  government,  and  marched  into  the  interior  of  tbe 
country,  after  which  hostilities  between  Great  Britain  and 
Russia  took  place,  but  on  tbe  re-estybiichmentof  peace,  the 
ships  of  both  countries  were  restored,  and  tbe  seamen  were 
permitted  to  return  with  their  vessels,  which  brought  hoioae 
their  cargoes  and  earned  their  freight ;  it  was  hoiden  that  this 
seizure,  however  liostile  in  the  manner,  so  far  partook  of  the 
nature  of  an  embargo  in  its  result,  and  not  of  a  capture,  that 
it  did  not  put  an  end  to  the  contract  of  the  seamen  for  wages, 
•evenduring  tbe  time  of  the  detention  and  imprisonment;  but, 
even  considering  it  as  a  temporary  capture,  yet,  like  the  case 
of  a  capture  and  recapture,  the  seamen  were  still  entitled  to 
their  wages;  their  being  so  entitled  depended  on  the  ship 
earning  her  freight  for  the  voyage,  and  the  performance  of 
their  stipulated  duty ;  and  here  freight  for  tbe  voyage  was 
ultimately  earned,  and  the  seamen  were  not  guilty  of  any 
breach  of  duty ;  for  the  stipulation  in  the  articles  (15),  not  to 
be  on  shore  under  any  pretence,  without  leave,  before  tbe 
voyage  was  ended,  must  be  understood  of  a  being  on  shore 
by  the  party's  own  unauthorised  act;  and  even  if  such  im- 
prisonment on  shore  could  be  sp  considered,  yet  the  master 
having  afterwards  received  them  again  on  board,  without 
objection,  amounted  to  a  dispensation  of  tbe  service  in  tbe 
interval,  and  entitled  them  to  wages  according  to  the  origi- 
nal contract. 

If  a  seaman  can  prove  that  he  was  disabled  from  perform- 
ing his  duty  by  an  accident^,  e«  g.  by  receiving  a  blow  from 
a  piece  of  timber  accidentally  falling  on  him,  he  will  be  en- 
titled to  recover  his  wages  for  the  whole  voyage,  in  like  nmu- 
ner  as  if  be  had  actually  served. 

A  seaman,  who  is  impressed  before  a  ship  returns  to  a 
port  of  delivery,  is  entitled  to  his  wages  pro  tanto^^  if  the 
ship  complete  her  voyage ;  but  not  if  she  is  captured  on  her 
return^. 

But  a  case  where  the  defendant*  gave  a  written  promise 

n  Beak  v.  Thomp«on,  in  error,  4  East,  p  Per  Holt,  C.J.  in  Wigjpns  v.  lagle- 
546.  ton,  2  Ld.  Raym.  1211. 

o  Chandler  V.  Greaves,  2  H.Bl.  606.  n.  q  Anon.  London  Sittings,  Dec.  11  Ui, 
But  tee  the  remarks  of  Grose,  J.  l.*t06.Ld.£llenborongii,C  J.2Caiiip. 
6T.R.325.  N.P.C.320.n. 

r  Cutter  v.  Powell,  6  T.  R.  320. 


(15)  The  Beamen  had  signed  the  articles  in  the  usu^l  form. 
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to  pay  the  plaintiff's  intestate  a  gross  sum  (thirty  guineas,) 
provided  he  proceeded,  continued^  and  did  his  duty  as  second 
mate  in  a  certain  ship,  from  Jamaica  to  Liverpool,  and  the 
intestate,  who  had  regularly  performed  his  duty,  died  about 
a  month  after  the  ship  had  sailed,  and  before  her  arrival  at 
Liverpool ;  and  it  appeared,  that  the  common  rate  of  wages 
was  4/.  per  month,  when  the  party  was  paid  in  proportion 
to*  the  time  be  served,  and  that  the  voyage  was  generally 
performed  in  two  months;  it  was  holden  that  the  repre- 
sentative of  the  intestate  was  not  entitled  to  recover  any 
wages  on  the  express  contract,  because  it  was  an  entire  con- 
tract and  not  divisible;  nor  on  an  implied  contract,  by  rea- 
son of  the  axiom  of  law,  that  where  the  parties  have  entered' 
into  an  express  contract,  no  other  can  be  implied. 

During  a  voyage  the  ship  was  wrecked,  and  the  captain 
gave  the  mariners  an  order  upon  the  owners  for  the  amountof 
their  wages  to  the  date  of  the  wreck,  acknowledging  at  the 
same  time  that  he  had  hired  them  by  the  month.  It  was 
holden',  that  under  these  circumstances,  no  action  for  wages 
could  be  maintained  by  the  mariners  against  the  captain,' at 
least  without  proving  that  they  had  Orst  made  a  demand 
upon  the  owners. 

^  Jt  only  remains  to  state  the  remedies  which  the  law  has 
provided  for  the  recovery  of  seamen's  wages. 

If  the  hiring  be  on  the  usual  termsS  and  made  'by  word 
or  by  writing  only,  without  seal,  the  seamen,  or  any  one  or 
more  of  them,  and  every  officer,  except  the  mtister,  may  sue 
in  the  Court  of  Admiralty,  and  may,  by  the  process  of  that 
court,  arrest  the  ship  as  a  security  for  their  demand  (16),  or 
cite  the  master  or  owners  personally  to  answer  to  them. 

But  if  the  agreement  be  .by  deed,  and  the  terms  of  such 
agreement  are  not  the  usual  terms,  then  the  only  remedy  is 
in  the  common  law  courts  (17)* 

•   Fonboom  ▼.  Krug^er,  3  Camp.  N.  P.  1206.    1  Str.  707.    Say.  130.  1  Ld« 

C.197.  Raym.  632.    8alk.  33.    2  Str.  858. 

t   Abbott,   421,   2.  cites    Winoh,   8.  1  Barnard.  297.    Str.  937. 
9  Vent  181. 8  Mod.  379. 2  Ld.  Raym. 

V _^ __^ 

(l6)  In  proceeding  against  the  ship  in  specie,  if  the  value  there- 
of be  insufficient  to  discharge  all  the  clatms  upon  it,  the  seaman's 
claim  for  his  wages  is  preferred  before  all  other  charges ;  for  the 
labour  of  the  seamen*  having  brought  the  ship  to  the  destined  port, 
has  furnished  to  all  other  persons  the  means  of  asserting  their  cliums 
upon  it,  which  otherwise  they  could  not  have  had.     Abbott,  430. 

(I?)  In  the  courts  of  common  law  the  seamen  may  sue  either  the 


lltt 


SHIPPING. 


Bat  whether  the  party  fttie  in  the  Coyrt  of  Mmirnliy^ 
or  bring  the  ftcti<Mi  in  the  courts  of  comison  law* ;  in  both 
cases  the  suit  or  action  must  be  coniineBced  withiti  six  years 
next  after  the  cause  thereof  has  accrued,  unless  the  party 
suing  should  have  been  under  any  of  the  disatM'lities  men- 
tioned in  the  statute  of  limitations,  as  infancy,  absence  be- 
yond the  seas,  &c. 

If  fore^D  bailors  stipulate  in  their  own  country  before  the 
commencement  of  a  voyage  that  they  will  not  aue  the  cap- 
tain for  any  money  abroad,  but  be  satisfied  with  what  he  may 
advance  them  abroad,  in  deduction  of  their  wages,  sucb  sti«- 
puiation  is  bindings  and  an  action  cannot  be  maintained  by 
the  seaman  for  his  wages  in  the  courts  of  this  country^. 

u  Stat.  4  Aan.  c  16,  17,  18, 19.  y  Johnson  v.  Machielsne,  3  Camp.  N. 

X  "2 1  Jac.  1 .  c.  16.  8. 3, 7.     See  ante, p.        P.^.  44. 
133. 


master,  as  the  person  imniediately  contracting  with  jthero,  and  an- 
swemble  to  them,  or  the  owners,  as  the  persons  vrrtually  cpntmct- 
ing  with  thein  through  the  agency  of  the  master,  and  answerable  for 
the  performance  af  bis  engi^nent.     Abbott,  U 1. 
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CHAP.  XXXVl. 


SLANDER- 

L  Scemdalum  Magnatum. 

IL  Of  the  Action  for  Slander^  and  in  what  Casei  it 
may  be  maintained. 

III.  Of  the  Declaratum,  and  hereih  of  the  Nature 

and  Office  of  the  Innt^ndOf 

IV.  Of  the  Pleadings-'^Evidenee'-^Coste. 

'     li'T'-l  ■  tl  '"  T"  iirt'  tn' 


T.  ScandaluM  Magnatuhi. 

Slander  ipoken  afed  published  of  a  peer  is  termed  tcan^ 
dalum  magnatuiD* 

The  8tat.  Westrn,  1.  a  34.  commandtf,  **  that  none  be  ao 
hardy  to  tcU  or  publish  any  false  news  or  tales,  whereby  dis« 
cord,  or  occasiOD  of  discord*  or  slander,  mav  grow  between 
the  king  and  bis  people,  or  the  great  men  of  the  realm ;  and 
be  that  doth  so,  shall  be  taken  and  kept  in  prison,  until  be 
hath  brought  him  into  the  court  which  was  the  first  author 
of  the  tale  (I):' 

And  by  atat.  2  R.  2.  c.  6*  "  None  shall  devise  or  speak 
false  news,  lies,  or  other  such  false  things  of  the  prelates^ 
dukes,  earls,  barons,  and  other  nobles  and  great  men  of  the 
realm,  and  of  the  chancellor,  treasurer,  clerk  of  the  privy 
seal,  steward  of  the  king's  bouse,  justices  of  the  one  benoh 
or  the  other,  and  other  ^reat  officera  of  the  realm,  and  be  thai 
doth  shall  incur  the  patn  of  the  stat  Westm.  1.  c.  3C 


M**«««aaMa*MaMaM»k^riW<a»WiM*irtM»«»»«MM*i4»M 


(I)  ^ee  Sir  Edw.  Coke's  apasitition  of  this  ftatate,  a  lasV  9M. 
\OhM-  Ll 
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.  And  by  stat.  19  R.  9.  c  11.  "  When  any  such  [person,  as 
is  described  in  the  foregoing  8tatutes«3  ^^  taken  and  impri- 
soned, and  cannot  find  him  bv  whom  the  speech  be  moved, 
he  may  be  punished  by  the  advice  of  the  council,  notwith- 
standing the  statutes  of  Westm.  1.  c.  34.  and  9  R.  9.  c.  5." 

The  foregoing  statutes  do  not  expressly  give  an  action,  yet 
it  haaj^een  holdeu,  that  the  party  injured  may  maintain  an  ac- 
tion on  the  Stat,  of  9  R.  9.  c.  5.  upon  the  principle  of  law% 
that  an  action  lies  on  a  statute,  which  prohibits  the  doing  an 
act  to  the  prejudice  of  another.  Though  the  dignity  of  vis- 
count was  not  created  at  the  time  wnen  this  statute  was 
made,  yet  it  has  been  holden,  that  such  dignity  is  within  the 
statute^;  and  a  peer  of  Scotland,  since  the  union,  may  also 
take  advantage  of  this  statute^  (9). 

.  The  form  of  declaration  is,  tarn  pro  dpmino  rege  0tam  pro 
seipso  (3),  concluding  contra  formam  statuti^.  The  stat 
1i  K.  9.  c.  5.  is  a  general  lawt,  and  consequently  need  not  be 
pleaded' ;  but  if  the  party  undertake  to  recite  it,  and  iail  in  a 
material  point,  it  wilt  be  fatal*.  It  roust  appear  on  the  face 
of  the  declaration,  that  the  party  injured  was  unus  magnatum 
at  the  time  when  the  words  were  8poken^  Special  bail  is  not 
required  in  this  actionSand  the  venue  cannot  bechanged  upon 
the  common  affidavit^  Neither  can  a  writ  of  error  be  brought 
upon  it  in  the  Exchequer  ChambeH,  for  it  has  been  bolden. 


a  3  Inst.  118.    10  R«p.  75.  b.  h  Adm.  Cio.  Jac  136.    ^ 

b  Vise.  Say  and  Sealev.  Stephens,  Cro.  i   IS  Mod.  430.    3  Mod.  315.  S.  P. 

Car.  135.  k  Duke  of  Norfolk  ▼.  Alderton,  Caith. 

c  Vise.  FUkland  ▼.  Fhippt,  Ck>n^*i  400.    D.  of  Richmond  ▼.  Costelowy 

R.  439.  11  Mod.  334.    3  Salk.  668.    1  Ler. 

d' Vid. Enti.  74.  56.    1  Bac.  Abr.  36. 

a  Doet.  Plac.  330.4  Ra>.13.a.  1  Ld.  Say  and  Seal  t.  Stephens,  Cro. 

f  Ld.  ShaftesbttiyT.Ld.i:>igby>3Mod.  Ca^   143.    Ley»  82.  S.  C.  Sir  W. 

08.       .  Jones,  194.  S.C. 

g  4  Rep.  13.  b.  for  instances  of  mis- 
recital,  what  fiital,  and  wfaat  not,  see 
ICom.  Dig.  188.^.)  3. 


(3)  Some  of  the  old  pr^edents  state  the  plaintiff  to  have  oocMt 
tff  locum  in  por/tamailo.  See  Vid.  Ent.  74.  and  Bohun,  3 19>  320. ; 
but  these  words  are  unnecessary,  and  they  are  omitted  in  one  pre- 
cedent in  Heme,  «00.  Vid.  61.  and  in  another  in  Heme,  SOI. 
Vid.  63. 

(3)^  An  action  upon  a  statute  which  prohibits  a  thing,  but  does 
not  give  any  penalty,  must  be  brought  tarn  pro  rege  qnam  pro  seipso^ 
because  in  inch  case  the  king  is  to  have  a  fine.  Waterhouse  v. 
Bawdy  Cro.  Jac.  134.    See  the  precedents  cited  in  n.  (2). 
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ttmt  this  action  is  not  an  action  on  the  case  within  the  mean- 
ing of  the  Stat.  27  £Hz.  c.  8.  which  gives  the  writ  of  error 
in  Exchequer  Chamber  in  certain  actions. 

There  is  a  dictum  in  2  Show.  506.  that  in  a  scand.  mag. 
the  plaintiff  obtaining  a  verdict  wilt  not  be  entitled  to 
costs. 

It  has  been  holden,  thilt  certain  words  are  actionable  in 
the  case  of  a  peer,  which  would  not  have  been  deemed  so 
in  the  case  of  a  common  person ;  as  in  Ld.  Townshend  v. 
Hughes'",  where  the  defendant  said  of  the^friaintiff,  **  he  is 
nn  unworthy  man^  and  acts  against  law  and  reason." 


IL  0/  the  Action  for  Slander^  and  in  what  Cases  it 

may  he  maintained.    " 

In  former  times,  the  action  for  slander  was  very  rare; 
the  first  action  for  words  to  be  found  in  the  books  was  in 
the  30th  year  of  £dw.  3.  Lib.  Ass.  fo.  177.  pK  19.  and  from 
that  time  to  the  reign  of  Queen  Elizabeth,  these  actions 
were  few  in  number,  and  not  brought  on  frivolous  causes. 
During  the  reign  of  Queen  Elizabeth  and  King  James,  they 
began  to  increase,  and  in  modern  times  the  action  has  been 
more  frequent. 

Actions  for  words  should  not  be  brought  upon  slight  and 
trivial  occasions;  and  where  the  words  are  merely  words  of 
heat,  anger,  or  passion,  spoken  suddenly  or  without  delibera- 
tion,.such  actions  should  be  discountenanced;  at  the  same 
time,  it  has  been  truly  said  (by  Wray,  C.  J.)  that  unless  the 
party  injured  by  false  and  malicious  scandal  had  a  remedy  at 
law,  it  would  be  a  verbis  ad  verbera^  and  the  consequences 
might  be  fatal. 

It  would  exceed  the  limits  prescribed  to  this  work  to 
enumerate  with  particularity  all  the  cases  which  have  been 
adjudged,  as  to  what  words  are  actionable,  and  what  are  not 
so.  It  may  be  sufficient  for  the  present  purpose  to  observe, 
that. 

An  action  on  the  case  lies  against  any  person  for  falsely 
>nd  maliciously  speaking  and  publishing  of  another,  words 

ml  Mod.  232.    2  Mod.  150.  $.  C  . 
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which  directly  (4)  charge  htm  with  -any  crime,  f<ir  the  com-* 
nJMion  of  which  the  (lender  is  ponishable  by  law*  (^)9^ 
treason%  murder',  larceny^,  perjury,  keepiag  a  bawdy- 
house*,  or  with  hawUig  (6)  any  coatagious  disorder,  the  im- 
putation of  which  may  exclude  hioi  from  society,  as  leprosyS 
plague,  French  pox%*&a 

In  order  to  sustain  this  action,  it  is  esseotially  necessary 
that  the  words  should  contain  an  express  imputation  of  some 
crime  liable  to  punishment,  some  capital  offence,  or  other 
infamous  crime  or  misdemeanor.  An  imputation  of  the  mere 
defect  or  want  of  moral  virtue,  moral  duties,  or  obligationa^ 
is  not  sufficient*.  To  call  a  man  a  swindler,  is  not  action- 
able^; so  to  call  a  man  k  thief  is  not  actionable,  unless  it  he 
intended  to  impute  felony  to  him.  Hence,  where  that  ex- 
pression is  accompanied  with  other  words,  which  clearly 
denote  that  the  speaker  did  not  intend  to  impute  felony  to 
the  party  charged,  no  action  can  be  maintained. 


n  Finch,  B.  3.C.  2. 

o  Lewii  V.  Roberts,  Hard.  808. 

p  IRoU.  Abr.  72.  pl.4. 

q  AJejn,'di. 

r   I  Roll.  Abr.  39.1.26. 

•   IRoll.Abr.44. 1.15. 

t  T^lorv.BeitiWyCfD.Jac.  144. 


u  1  Roll.  Abr.  66. 1. 38. ' 

K  F^  de  Grey,  C.  J.  delivering  jad^- 
ment  in  Onslow  v.  Home,  3  Wils. 
177.  recognized  by  Lawrence,  J.  in 
Holt  ▼.  Scholefield,  6  T.  R.  694. 

y  SaTik  ▼.  Jardine,  2  H.  Bl.  631 . 


(4)  "  The  words  must  contain  an  express  imputation  of  some 
crime,  &c.  and  the  charge  upon  the  person  spoken  of  must  be 
precise/'    Per  Dc  Grey,  C.  J.  in  Onslow  v.  Horne,  3  Wils.  18?. 

**  Words  to  be  actionable  must  be  unequiTocally  so.  Imputing 
to  a  person  an  evil  inclination,  which  is  not  carried  into  eflfect,  is 
not  actionable."  Per  Ellenborougfa,  C.  J.  in  Harrison  t.  Stractoo, 
M.  T.  1803.     4  Esp.  N.  p.  C.  218. 

The  charging  another  with  a  crime  of  which  he  cannot  bj  aoy 
possibility  be  guilty,  as  killing  a  person  who  is  then  living,  is  not 
actionable,  because  the  plaintiff  cannot  be  in  any  jeopaniy  from 
such  a  charge.     Snag  V.  Gee,  4  Rep.  l6.  a. 

(5)  That  is,  by  common  law  or  statute ;  for  charging  a  man  with 
an  offence  examinable  only  in  the  spiritual  court,  unless  special  da- 
mage ensues,  is  not  actionable.  Parrat  v.  Carpenter,  Cro.  Eliz. 
502.     Graves  v.  Blanchet,  Salk.  696. 


(6)  But  charging  a  person  with  haotng  had  a  contagious  disor^- 
der,  is  not  actionable;  for  unless  the  words  spoken  impute  a  con- 
tinuance of  the  disorder  at  the  time  of  speaking  them,  the  ground 
of  the  action  fails ;  for  such  a  charge  cannot  produce  the  effect 
which  makes  it  the  subject  of  an  action,  namely,  his  being  avoided 
by  society.  Per  Ashhurst,  J.  in  Carslake  v.  Mapledoram,  ^  T.  R. 
475.    2Str.  1189.  S.  P. 
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In  an  action  for  words,  the  words  proved  were",  "  He  is 
a  thief,  for  he  has  stolen  my  beer."  It  appeared  in  evi- 
dence, that  the  defendant  was  a  brewer,  and  that  the  plain- 
tiff bad  lived  with  him  as  servant;  in  the  course  of  which 
service  he  bad  sold  beer  to  different  customers  of  the  defen- 
dant, and  received  money  for  the  same,  which  he  had  not 
duly  accounted  for.  Ld.  Kenyon,  C.  J.  directed  the  jury  to 
consider  whether  these  wordswere  spoken  in  reference  to  the 
inoney  received,  and  unaccounted  for,  by  the  plaintiff,  or 
whether  the  defendant  meant  that  the  plaintiff  had  actually 
stolen  beer;  for  if  they  referred  to  the  money  not  accounted 
for,  that  being  a  mere  breach  of  contract,  so  far  explained 
the  word  **  thief"  as  to  make  it  not  actionable.  Thus  if  a 
man  says  to  another  "  you  are  a  thief,  for  you  stole  my  tree," 
it  is  not  actionable*^  for  it  shews  he  had  a  trespass  and  not  a 
felony  in  his  contemplation.  V.  for  defendant.  See  also 
Thompson  v.  Bernard,.  1  Camp.  N.  P.  C.  48.  to  the  same 
effect. 

The  rule  which  at  one  time  prevailed^,  that  words  are  to 
be  understood  inmitiorisensu^  has  been  long  ago  superseded, 
and  words  are  now  construed  by  courts,  as  they  always  ought 
to  have  been,  in  the  plain  and  popular  sense  in  which  the 
rest  of  the  world  naturallv  understand  them. 

In  an  action  for  words,it  was  stated  in  the  declarations  that 
-  the  plaintiff  had  lived  among  his  neighbours  with  credit  and 
reputation,  and  without  being  suspected  of  felony,  and  that 
the  defendant,  in  order  to  charge  him  with  the  crime  of  felony, 
falsely  and  maliciously  spoke  of  the  plaintiff  these  false,*ma« 
licious,  and  scandalous  words,  viz.  **  that  the  plaintiff  was  iii 
Winchester  gaol,  and  was  tried  for  his  life,  and  would  have 
been  hanged,  if  it  had  not  been  for  Abraham  Legat,for  break- 
ing farmer  Atkin*s  granary  and  stealing  his  sacks."  Plea 
N.  6.  After  verdict  for  plaintiff,  it  was  moved  in  arrest  of 
judgment^  that  the  words  did  not  import  any  guilt  in  tb^ 
plaintiff,  being  only  a  narrative  of  what  passed  on  the  trial, 
and  rather  tended  to  shew  the  plaintiff  was  cleared  by  the 
evidence  of  Legate  than  that  he  was  guilty  of  any  crimes  fo^ 
which  he  deserved  to  be  hanged.  But  per  Lord  Hardwicke, 
C.  J.  •*  The  construction  now  made  upon  actions  for  words 
is  very  different  from  what  it  was  formerly.  Judges,  an-» 
ciently,  to  discourage  little  frivolous  actions,  used  their  ut- 
most  endeavour  to  ex  plain  away  the  most  opprobrious  words: 

»  Crictie y.  GcArell,  Feake.  N.  P.  C.  4.  B.  R.  MSS.  Ca.  Temp.  Hardw.  339. 

a  Cro. Jac.  114.  BuU.  N.  P. 5.  S.  C  cited  by  Ld.  EUenboiou^,  C. 

b  9  East,  96.  ^  J.  ddivering  tt^  0|iiiiioB  of  the  court 

c  Carpenter  ▼. Tarrant,  M.  T.  10  G.  2.  in  Cohcrts  ▼.  Camdrnt  9  East,  97. 
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but  this  was  certainly  wrongs  and  as  the  character  and  reptr** 
tation  of  mankind  is  under  the  protection  of  the  law,  as  well 
as  their  estates,  we  ought  to  do  eaual  justice  to  both,  and 
take  care  that  neither  the  one  nor  the  other  are  injured.  The 

auestion  then  is,  whether  the  words  spoken  do  import  any 
ander  or  reproach,  for  which  an  action  lies.  To  say  a  man 
has  been  in  gaol  and  tried  for  bis  life,  iscertainly  scandalous; 
and  that  be  would  have  been  lianged  but  for  such  a  one,  does 
naturally  import,  that  be  was  saved  by  some  indirect  means. 
And  he  citea  the  case  of  Halley  v.  Stanton,  Cro.  Car.  268. 
as  a  very  strong  authority  in  point  As  to  the  2d  question, 
whether  the  plaintiff  ought  not  to  have  averred,  that  he  was 
not  in  gaol,  &c.  it  was  anciently  held,  that  such  averments 
were  necessary;  but  in  later  times,  it  has  been  holden,  that 
the  alleging  the  words  to  have  been  spoken  falsely  amounted 
to  such  an  averment;  and  if  so,  the  court  must  now  take  it, 
that  all  the  imputation  cast  on  the  plaintiff  was  false.  If 
the  words  had  been  true,  the  defendant  should  have  pleaded 
that  specially."  ^ 

So  where  the  defendant  said  of  the  plaintiff',  that "  be  was 
under  a  charge  of  a  prosecution  for  perjury,  and  that  G.  W., 
an  attorney,  had  the  attorney-generars  directions  to  prose- 
cute the  plain  tiff /or  perjury ;"  the  defendant  pleaded  N.  6« 
After  verdict  for  plaintiff,  it  was  objected,  in  arrest  of 
judgment,  that  the  words  were  not  actionable,  as  not  con- 
veying any  opinion  of  the  speaker  upon  the  truth  of  the 
charge.  But  the  court  overruled  the  objection ;  Ld.  Ellen- 
borough,'  C.  J.  (who  delivered  judgment)  observing,  that  the 
words  must  mean,  that  the  plaintiff  was  ordei^d  by  the  at- 
torney-general to  be  prosecuted,  either  for  a  perjury  which 
he  had  committed,  or  which  he  had  not  committed,  or 
which  he  was  supposed  only  to  have  committed.  In  the 
first  sense  they  were  clearly  actionable.  In  the  'second^ 
they  could  not  possibly  be  understood  consistently  with 
the  context  And  if  the  defendant  bad  used  the  words  in 
the  last  sense,  the  Jury  might  have  acquitted  him,  according 
to  the  doctrine  in  the  case  of  Oldham  v.  Peakc;^  both  in  the 
Court  of  Common  Pleas*  and  in  this  court^  And  certainly, 
if  the  sense  of  the  defendant,  in  speaking  these  words,  had 
varied  from  that  ascribed  to  them  by  the  plaintiff,  he  might 
by  specially  pleading  have  shewn  them  not  actionable,  bad 
he  not  chosen  to  have  rested  the  defence  merely  on  the  ge- 
neral issue.  It  appeared,  therefore,  that  these  words  muat 
fairi^  be  understood  in  the  first  of  these  three  senses,  namely,, 

d  Bx)bert»  v  Camden,  0  £aat,  99.  f  C  own.  278. 

c  2  81.  961,  2. 
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that  he  was  ordered  to  be  prosecuted  for  a  peijury  vihich  he 
had  committed ;  and,  so  uDderstood,  they  were  unquestion- 
ably actionable. 

There  are  in  the  books  various  authorities  to  shew,  that 
the  understanding  of  the  hearers  is  the  rule  to  go  by.  In 
a  MS.  case  1  Viner.  507.  it  is  laid  down  that  the  question 
is  only  what  is  understood  by  the  hearers.  In  Fleetwood 
V.  Curly,  Hob.  ^68.  Ld.  Hobart  says,  the  slander'  and  da- 
mage consist  in  the  apprehension  of  the  hearers ;  and  in 
Gilbert's  cases  in  law  and  equity,  IIT-  the  rule  laid  down 
is,  that  the  words  shall  be  taken  in  the  sense  in  which  the 
hearers  understood  tbero» 

In  addition  to  the  preceding  instances,  it  may  be  observed^ 
that  it  is  actionable,  falsely  and  maliciously  to  speak  and 
publish  of  another  words  which  tend  to  disinherit  him*,  or 
to  deprive  him  of  his  estate^  or  which  slander  him  in  his 
offices  profession^,  or  trade';  e.  g.  in. speaking  of  a  justice 
of  the  peace  in  the  execution  of  his  office,  to  say  that  *'  he 
is  a  rascal,  a  villain,  and  a  liar,*'  is  actionable ;  for  the  words 
import  a  charge  of  acting  corruptly  and  partially"; 

For  slander  of  this  kind,  an  action  may  be  brought  before 
any  injury  has  been  sustained  ;  in  consequebceof  the  words 
having  been  spoken.  From  the  nature  of  the  words,  the  law 
implies  the  injury ;  hence  such  words  are  said  to  be  action-^ 
able  in  themselves* 

To  maintain  an  action  for  slander  of  title  there  must  be 
malice  either  express  or  impIied^  Hence  where  a  person 
thinking  he  had  a  right  to  recover  possession  of  a  term  foe 
some  misconduct  of  his  tenant,  and  hearing  that  the  term 
was  to  be  sold,  went  to  the  auction  and  said,  the  vendor 
could  not  make  a  title;  it  was  holden  that  an  action  could 
not  be  maintained,  there  being  no  proof  of  malice^ 

In  Harwood  v.  Sir  J.  Astleyi  in  error,  1  Bos.  and  Put. 
N*  R.,  47.  it  was  contended,  that  an  action  could  not  be  main- 
tained, because  the  words  were  alleged  to  have  been  spoken 
of  the  plaintiif,  (below)  as  a  candidate  to  serve  in  Parlia- 
ment ;  but  it  was  holden,  that  the  words  being  actionable  in 


g  1  Rol.Abr.37.1.27.  m  Aston  ▼.  Blagiave,  Str.  S17.  Loid 

h  Boil  ▼  .Bois,  1  Lev.  134.  Raym.  1369. 8.  C 

i  How  y.  PhnnrSalk.  694.  Lord  Baym.  n  Hargrave  v.  Le  Breton,  4  Butt.  242S.. 

812.  B.C.  o  Smith    y.  Spooner,  3   Taunt  246. 

k  Hardwicke  y.  Chandler,  Str.  1 138.  See  also  Pitt  v.  Donoyan,  1  M.  &  S.. 

1  Vpsheer  y.  Bet(»,  Cro.  Jac.  578, 9^  639. 
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tbmifelrci  (7),  il  was  quite  immatenal  wtether  thty  vert 
•poken  of  the  plaintiff  as  a  eaDdidale  or  not. 

If  the  plaintiff  hassuHtained  any  apeclal  damage  in  eome- 
quence  of  words  actionable  in  tbeotseives  having  been 
ipokeni",  and  aeeks  to  rropver  a  compensation  for  it,  aucln 
apecial  damage  must  be  stated  in  tfa^  declaration,  wilb  ai 
much  certainty  aa  tbe  «ubjf  ci  matter  is  capable  of,  in  order 
tbat  the  defendant  may  be  sufficiently  apprised  of  tbe  B4lure 
of  the  ca«e  wbicb  is  intended  to  b^  proved  against  him, 
•fid  consequently  b^  prclpare4  to  ipeet  it. 

By  the  stat.  91  Jac  1.  a  16*  a.  3.  ^  Actions  on  th%  case 
for  words  must  be  commenced  and  sued  within  two  yean 
next  after  the  words  spoken.'*  But  by  s.  7*  **  Infant,  feme 
covert,  non  coinpos  mentis,  person  in)prisoned  or  beyond 
sen,  may  sue  within  two  years  after  the  removal  of  tbeir 
respective  diaabilities,'* 

Of  v9ords  not  oefiomMbie  in  litfffijefoef.*-^Worda  not  s^ 
tionable  in  themselves  may  become  aa^  by  reasem  of  seme 
special  damage  arising  from  them,  e.g.  if  a  person  say  to  a 
woman,  ^  you  are  a  whore,'*  whereby  she  loses  her  mar^ 
riage^,  or  a  substantial  benefit  arising  from  the  hospitality 
of  friend?'  (8),    So  if  a  person  slander  the  title  of  sootber^ 

T^  Geare  r.  Brittop,  Bull.  K.  P.  7.  Ha*  q  I  Rol.  Afar.d5. 1. 15. 

theway  ▼.  Newman,  B.  R.  Bfiddz.  r  HocMe  t.  Mnate^  in  cnor,  E»A> 
Sittinn,  Feb.  17.  1S04.    S.  P.  per        Ch.  1  TBmatoB%  t^Se. 
Lord  BUenborougfa)  C.  J. 

(7)  Tbe  words  cbsi^  the  plaintiff  (below)  with  hsving  ma^ 
dered  bi^  father* 

\*  Words  are  actionable  whea  spoken  of  one  in  an  office  of  i^t, 
which  may  probably  oocasioo  the  loss  of  his  oflSce,  or  when  spoken 
of  persons  teaching  their  respsctive  professions,  trades,  or  busi* 
tmses,  do  er  «<i|f  probably  lesd  to  tikeir  dssuige."  Fsr  De  Grey» 
C.i.  in  Oqsh>w  ▼.  Heni»  3  Wils.  la?. 

(a)  Calling  a  manied  weraaa  or  a  smgle  one  a  where  w  net 
aetionaUet  becaasa  fornication  and  adultery  sfe  aabjccts  of  spirt- 
tnal  not  temporsl  oensafest  Loid  Raym.  1004,  exnept  in  the  ci*7 
of  London,  by  reason  of  the  custom  there  fo  cart  whores.  1  Viner, 
S.  19.  But  there  the  words  must  charge  that  she  wat  a  whore  in 
London;  it  is  muk  suftoientr  if  the  declaration  merelir  allege  that 
she  resided  in  London,  tiobertson  v.  Powell,  B.  R.  Sittlnn  at 
g?rjeant>  {nn  before  M.  T.  37  Geo.  3.  Action  fbr  calling  pUiin- 
tifPs  wife  a  whpre  in  London^  Bugja^e^ting  tbe  custeai  of  LQa<W  t» 
cart  whores,  plaintiffs  wera  nonsuited  lor  want  of  pvoviai  ths  cos- 
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whereby  he  is  prevented  from  Belling  his  estate* ;  but  in  these 
casesy  it  is  incumbent  on  the  party  injured,  not  only  to  state 
aud  prove  the  speaking  of  the  words,  but  also  the  particular 
injury  which  be  haa  austainad ;  because  the  words  not  being 
actionable  in  themselves,  the  special  damage  is  considered  as 
the  gist  of  the  actioll^ 

It  must  also  appear",  that  the  special  damage  was  the  legal 
and  natural  consequence  of  the  words  spoken;  for  an  illegal 
eonsequence,  viz.  a  tortious  act,  will  not  be  sufficient. 

Two  persons  cannot  join  in  an  action  for  slanderous  words 
spoken  of  them",  for  the  injury  which  the  one  sustains  by 
the  slander  is  not  an  injury  done  to  the  other.  But  if  defa« 
matory  words  be  spoken  of  partners  in  trade^^,  whereby  they 
ate  injured  in  their  trode^  a  joint  action  will  lie  at  the  suit 
of  the  partners,  although  the  .words  be  actionable  of  tbem^ 
selves, 

• 

It  is  actionable  to  republish  any  slander  invented  by 
another*,  unless  the  republication  be  accompanied  by  a  dis* 
closure  of  the  author's  name,  and  a  precise  statement  of  the 
author's  words,  so  as  to  enable  the  party  injured  to  maintain 
an  action  against  the  author.  This  disclosure  and  statement 
must  be  made  at  theiime  of  republishing  the  slander;  for  it 
wifl  not  avail  the  defendant  to  make  it  for  the  first  time  in 
frfeading  to  an  action  brought  by  the  party  injured. 

From  the  preceding  remarks  it  appears,  that  falsehood  and 
tnalice,  either  express  or  implied,  are  of  the  essence  of  the 
action  for  slander  and  special  damage,  where  the  wor^ls  are 
not  actionable  in  themselves.. 

* 

9  Lowe  T.  Hai^woodji  S»  W-  Jooes^    y  Cook  nsA  woUier  t.  Batchellor,  3 

1^6.    Cro.Car.14b.  Bot.A^Pul.  150. 

i  QrciW9«T.  Oibbon«,  Salk.  206.  z  Dayis  ▼.  Lewis,  7T.  R.  17.    Mail- 

u  Vican  r .  WUcocks,  8  Eaat,  1 .  land  ▼.  Qoldnejy  2  East,  42S.  These 

z  Dyer,J19.  a.  pi.  1 12.  cases  were  recognised  in  Woolnoth  v. 

'  Meadows,  5  East,  463. 


torn.  Lord  Mansfield  mi,  be  could  not  take  notice  of  such  cus- 
tom unless  proved,  No  proof  of  it  could.be  got  from  the  town 
clerk's  office*  and  it  was  then  said  that  no  proof  of  it  had  been  ever 
giv^n  so  as  tohiaintain  such  actions  out  of  the  citv  courts,  but  that 
in  the  city  courts  th^  would  take^  irotice  of  their  own  custom* 
Stainton  &  ux.  v.  Jones.  Sittinjn  siter  Mich.  T^rm,  at  GnildhaH, 
coraoi  Lord  Mansfiddj  17B3.  Msk 
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III.  Of  the  Declaratiofiy  and  herein  of  the  Nature  and 

Office  of  the  Innuendo. 

Ik  the  declaration,  after  such  prefatory  averments  as  the 
circumstances  of  the  ease  may  reader  necessary  (P),  it  must 
be  alleged  expressly  what  words  were  spoken  (lOJ,  and  that 
they  were  spoken  and  published  of  the  plaintiff*  falsely  and 
maliciously* 

If  the  words  were  spoken  in  a  foreign  language,  it  must 
be  averred  in  the  declaration,  that  the  hearers  understood 
such  language\ 

Where  the  charge  alleged  against  the  plaintiff  relates  to 
his  office,  profession,  or  trade,  there  it  ought  to  appear  on 
the  face  of  the  declaration,  that  plaintiff  was  in  office*,  or 
exercising  his  profession  or  trade'  at  the  time  when  the 
words  were  spoken,  and  that  they  were  spoken  in  relation 
to  his  office,  profession,  or  trade^ 

In  an  action  for  words  spoken  of  a  person  who  was  a  can- 
didate to  serve  in  parliament,  it  is  not  necessary  t6  set  forth 
the  writ  in  the  declaratioij'.  It  is  sufficient  for  the  plaintiff 
to  state  that  he  was  a  candidate  to  serve  in  the  (present)  par- 
liament, which  cannot  exist  without  a  writ  to  call  the  par- 
liament together. 

In,  that  part  of  the  declaration  which  states  the  slander, 
the  words  ought  to  be  explained  in  such  manner  as  they 
may  Require.  Whilst  the  pleadings  were  in  Latin,  this  ex- 
planation was  introduced  'by  the  word  "  innuendo  :**  e.  g. 

a  Johnson  t.  Aylmer,  Cro.  Jac.  196.         e  Todd  t.  Hastings,  2  Saund.  307.  Sa- 
b  Price  v.  Jenkings,  Cro.  £liz.  865.  vag«  ▼.  Robeiy,  Salic  694. 

c  YeW.  158.  f  Harwood  v.  Sir  J.  Astley,  I  fios.  * 

d  Collis  y.  Malin,  Cro.Car.'282.  Pul.  N.  R.  47,  on  error,  in  £xcl]u 

Chr. 


(9)  By  rule  of  court,  B.  R.  M.  1654,  it  is  ordered,  «<  that  in 
actions  of  slander  long  preambles  be  forbom ;  and  no  more  induce- 
ment than  what  is  necessary  for  the  muntenance  of  the  action, 
except  where  it  requires  a  special  inducement  or  colloquium." 

(10)  «  That  the  defendant  spake  of  the  plaintiff,  qusedam  falsa 
et  scandalosa  verba,  quorum  tenor  sequitur  in  bsec  verba,  &c.*'  was 
holden  insuflScient,  because  it  was  not  an  express  allegation,  that 
the  defendant  spake  the  same  identical  words.  Garford  v.  Clerk» 
Cro.  Eliz.  857. 
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*'  Thou  (eundem  quer*  innuendo  J  art  a  thief;"  which  in  a 
modern  declaration  would  stand  thus:  '*  Thou  f meaning 
the  said  {Plaintiff )  art  a  thief.'*  The  term  innuendo  k  still 
retained,  wherever  this  part  of  the  declaration  is  inentioned. 
In  the  foregoing  instance,  it  may  be  observed,  that  the  in- 
nuendo is  the  same  in  effect  as  **  that  is  to  say."  Its  office 
IS  merely  to  explain  and  designate,  that  the  person  intended 
by  the  word  **  thou"  is  the  plaintiff.  But  that  the  plaintiff 
was  the  person  intended,  must  appear  from  the  manner  in 
which  the  words  were  spoken,  which  must  be  stated  in  the 
declaration,  namely,  that  they  were  spoken  of  the  plaintiff, 
or  to  the  plaintiff,  or  in  a  conversation  with  the  plaintiff, 
and  not  from  the  innuendo  only>;  for  if  the  person  of  whom 
the  words  were  spoken  be  uncertain,  an  action  will  not  lie; 
and  a  plaintiff  cannot  merely,  by  the  force  of  an  innuendo, 
apply  the  words  to  himself^ 

When  the  innuendo  is  annexed  to  the  charge  preferred 
against  the  plaintiff,  then  its  office  is  to  give  to  the  words 
spoken  their  proper  signification,  but  not  to  extend  the  sense 
of  them  beyond  their  natural  import  Therefore,  where  a 
declaration  stated  that  defendant  said  of  ^the  plaintiff,  "  he 
has  forsworn  himself,  (meaning  that  the  plaintiff  had  com- 
mitted wilful  and  corrupt  perjury,)"  \t  was  holden  that  the 
words  not  being  actionable  in  themselves,  because  they  did 
not  necessarily  imply  that  the  plaintiff  had  forsworn  himself, 
in  a  judicial  proceedings  their  meaning  could  not  be  exteml- 
ed  by  the  innuendo*.  But  if  the  defendant  had  spoken  the 
words  concerning  some  judicial  proceeding  that  had  before 
taken  place,  in  which  the  plaintiff  had  given  testimony,  and 
these  tacts  bad  been  averred  in  the  declaration,  then  such  an 
innuendo  would  have  been  good ;  because  the  words,  coupled 
with  the  preceding  facts,  would  have  shewn,  that  the  de- 
fendant meant  to  charge  the  plaintiff  with  perjury  punisha- 
ble by  law. 

So  where  the  slander  was,  "  he  has  burnt  my  barn,"  the 
plaintiff  cannot  say^,  byway  of  innuendo,  **  my  barn/w//  of 
corn ;"  because  that  is  not  an  explanation  of  the  words,  but 
an  addition  to  them.  But  if,  in  the  introductory  part  of  the 
declaration,  it  is  averred,  that  the  defendant  had  a  barn  full 
of  corn^  and  also,  that  in  a  discourse  about  that  barn,  the  de- 
fendant had  spoken  the  words,  an  innuendo,  that  he  meant 
by  those  words  the  b^rn  full  of  corn,  yrould  have  been  good. 

g  4  Rep.  17  b.  3'Bulstr.  227.  k  Per  de  Gray,  C-  X   in  R.  y«  Home^ 

h  Johnaon  v.  Aylmer,  Cro.  Jac.  126.  Cowp.  684. 

i   Holtv.Scholefield,  6T.R.  691.    See 
al9o  Core  v.Moreton,  Yelv*  27. 
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Thi»  diitrnction  was  recosnised  io  a  very  modero  caae^ :  it* 
was  slated  in  the  deGlaration,  that  the  plaintiff  bad,  in  due 
manner,  put  in  his  answer  upon  oath  to  a  bill  filed  against 
bim  in  the  Gosirt  of  Exchequer  by  the  defendant  (but  it  was 
not  averred  that  the  words  were  spoken  in  a  discourse  about 
that  answer,)  it  was  then  alleged,  that  defendant  said  of  the 
plaintiff  that  be  bad  forsworn  bimaelf  f  meaning  that  the 
plaint^  had  perjured  hknself  in  his  aforesaid  answer  io  the 
bill  so  jUed  against  hunj,  it  was  holdea,on  motion  in  arreat 
of  judgment  after  verdict,  that  the  declaration  was  bad,  for 
want  of  an  averment  of  colloquium  respecting  the  anawei 
in  the  exchequer,  which  waa  not  supplied  by  the  innuendo^ 
and  farther,  that  the  defect  was  not  cured  by  verdict. 

In  all  cases,  therefore,  where  the  words  can  be  understood 
in  an  actionable  sense  only  by  reference  to  certain  facts, 
such  facts  must  be  distinctly  stated  in  the  body  of  the  d&- 
clamtioa :  for  the  mere  introduction  of  those  facts,  under  an 
innuendo,  will  not  be  deemed  a  sufficient  averment  of  them*; 
that  which  cornea  after  the  innuendo  not  being  issuable^ ; 
and  farther,  it  must  be  averred,  that  the  worda  were  spoken 
in  a  conversation  about  those  facta,     hi  abort,  the  words 
must  be  sufficient  to  maintain  the  action  without  the  fnnu- 
endo^.    And  the  meaning  givea  by  the  inouendo  must  be 
such^  as  may  fairly  be  collected,  either  from  the  words  alone, 
or  from  the  words  coupled  with  fiicts,  which  were  the  sub* 
ject  of  the  conversation  previously  averred  in  the  declara- 
tion.   It  ia  to  be  observed,  however,  that  although  new 
matter  cannot  be  introduced  by  an  iimiieAdQ,  but  must  he 
brought  upon  the  record  in  another  way,  yet  where  such 
new  matter  ia  not  necessary  to  support  the  action,  an  ija*- 
nuendo,  without  any  colloquium,  naay  be  r^ected  as  sur* 
plusagef. 

An  action  will  not  lie  for  these  words,  **  I  will  take  bim 
to  Bow-street  on  a  charge  of  forgery,"  without  an  innuendo^. 

In  a  declaration  for  shinder  of  plaintiff  in  his  trade,  a  count 
alleging  that  the  defendant,  in  acertain  discourse  in  tbepre* 
sence  and  hearing  of  divers  subjects,  fhlaely  and  maliciously 
charged  and  asserted  and  accused  plaintiff  of  being  in  insol- 
vent circumstances,  and  stating  special  damage,  but  without 
setting  out  the  words,  is  ill,  and  if  it  be  joined  with  other 
counts,  which  set  out  the  words,  and  a  general  verdict  given, 
the  court  will  arrest  the  judgmentF. 

1   Hawket  y.  Hawk^,  8.Esit, 427.  p  Roberts  ▼. Caadei^  9  East,  05. 

m  1  Rol.  Abr.  83. 1. 10.  q  HwriMAv.  Kioib  in  ecror,  7  TaiuU. 

n  Slocomb's  case,Cro.  Car.  443.  431. 

o  Lovet  V.  Hawthoni,  Cro.  EUk.  834.  r  Cook  ▼,  Coy>  3  M«  &  S.  1 10. 
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It  18  the  province  o(  the  jury  to  decide,  whether  the  de* 
fendant's  meaning  was  such  as  is  imputed  to  him  by  the 
innuendo^.. 

In  an  action  for  calling  the  plaintifT  a  thief,  it  was  proved, 
that  the  defendant  said  of  the  plaintifT,  *'  why  don*t  you 
come  out,  you  blackguard  rascal,  scoundrel,  Penfold,  .you 
are  a  thief' ;"  but  the  witness  who  proved  the  words  was  not 
asked,  whether  by  the  word  **  thief"  he  understood,  that 
the  defendant  meant  to  charge  the  plaintiff  with  fetony* 
Chambre,  J.,  in  his  direction  to  the  jtiry,  said»  that  it  lay  on 
the  defendant  to  hhew,  that  felony  was  not  imputed  by  the 
word  **  thief;*'  and  a  verdict  was  found  for  the  plaintiff.  Oo 
a  motion  to  set  aside  the  verdict,  on  the  ground,  that  it  ap-> 
peared  from  the  expressions  which  accompanied  the  word 
*'  thief,"  that  the  defendant  did  not  intend  to  impute  felony, 
but  merely  used  that  word^  together  with  the  others,  in  the 
heat  of  passion ;  that  no  evidence  was  given  to  shew  that  the 
word  **  thief*  was  understood  by  those  who  heard  it,  to 
charge  the  plaintiff  with  any  crime,  the  court  refused  the 
application;  Sir  J.  Mansfield,  C.  J.  observing,  that  the  jury 
ought  not  to  have  found  a  verdict  for  the  plaintiff,  unless 
they  understood  the  defendant  to  impute  theft  to  the  plain- 
tiff. The  manner  in  which  the  words  were  pronounced, . 
and  various  other  circumstances,  might  explain  the  mean- 
ing of  the  word ;  and  if  the  jury  had  thought,  that  the  word 
was  only  used  by  the  defendant  as  a  word  of  general  abuse* 
they  ought  to  have  found  a  verdict  for  the  defendant. 
Supposing  that  the  general  words  which  accompany  the 
word  •*  thier*  might  have  warranted  the  jury  in  finding  ' 
for  the  defendant,  yet,  as  they  have  not  done  so,  the 
court  -cannot  say,  tb«t  the  word  did  not  impute  theft  to 
the  plaintiff. 


IV.  Of  Ihe  Flemdings^^Evi4knce'''^4mts. 

Of  the  Pleadings. 

The  genera]  issue  in  this  action  is,  not  guilty. 

On  the  general  issue,  the  defendant  wiU  not  be  allowed 

1  Per  Gould  and  Blackstone,  J8.2B1.    t  Penfold  y.Wettcotey^  Boi«  ftPoL 
K  SSI,  2.  ched  by  Ld.  £nenborou|^,        N.  K.  385. 
C.  J.  in  Hoberts  t.  rwadfw>  6.  R. 
Not.  25,  1807 
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to  gire  the  truth  of  the  fact  imputed  to  the  plaintiff  in  evi^ 
deoce  in  mitigation  of  damages;  and  this  rule  holds  in  alt 
cases,  whether  the  words  do  or  do  not  import  a  charge  of  fe- 
lony*, or  whether  a  charge  of  felony  be  particular*,  or  geae- 
ral^  If,  however,  the  charge  be  true,  the  defendant  may 
plead  it  in  justification. 

The  defendant  may  either  plead  or  (what  is  more  usually 
done  under  the  general  issue')  give  in  evidence  the  manner 
and  occasion  of  speaking  the  words,  to  shew  that  they  were 
not  spoken  maliciously\ 

As  if  the  words  were  spoken  hy  the  defendant  as  counsel, 
and  were  pertinent  to  the  matter  in  is8ue\ 

Or  in  confidence;  as  when  a  master,  upon  being  applied  to 
for  the  character  of  a  servant,  honestly  and  fairly  gives  the 
true  character  of  such  servant""  (11).  In  these,  and  similar 
cases,  an  action  will  not  lie,  because  malice  (one  of  the 
essential  grounds  in  action  for  slander)  is  wanting. 

Evidence, 

If  the  nature  of  the  case  requires  one  or  more  introduc- 
tory averments  in  the  declaration,  such  averments  must  of 
course  be  proved'. 

So  if  the  colloquium  alleged  be  necessary  to  maintain  the 
action,  it  must  be  proted,  as  where  words  are  laid  to  be 
spoken  of  a  person  with  respect  to  bis  office  or  trade. 

u  Underwood  T.PBrketyStr.  1200.  b  S.  C.    Hodgion  t.  Scaxlett,  Holt's 

z  Smith  V.  Richardson,  WUles,  24.  Per  N.  P.  C.  621.  1  B.&  A.  232. 

8  judges.  c  EdmoDSOiiT.StepfaeiiBonaDdanottttr, 

7  Per  12  judges,  B.C.  Bull.    N.   P.    8.      Wealhexston  ▼. 

z  Admitted  in  Smith  y.  Richardson,  Hawkins,  I  T.R.  110. 

Willes,24.  d  BuU.N.P.S.cites  SaTagev.Robeij, 

a  Brook  ▼.  Montague,  Cio.  Jac.  91 .«  Salk.  694. 


(11)  «  I  take  the  lair  to  be  well  settled,  thfit  where  a  master  is 
applied  to  for  the  character  of  a  semiDt,  the  fortner  is  not  called 
'  upon  in  an  action  to  prove  the  troth  of  any  aspernons  thrown  out 
by  him  against  the  latter,  but  that  it  lies  upon  the  servant  to  prove 
the  falsehood  of  such  aspersions.  In  such  case  the  maiiter  is  justi- 
fied, unless  the  servant  prove  express  malice.*'  Per  Chambre,  J., 
in  Rogen  v.  Clifton,  M.  44  Geo.  3.  C.  B.  3  Bos.  &  Pul.  594. 
The  case  itself  is  well  worthy  of  attention  on  this  subject,  but  the 
circumstances  of  it  are  too  special  for  insertion  in  this  work.— N. 
A  servant  cannot  bring  an  action  against  his  master  for  not  giving 
him  a  character.  Per  Kenyon,  C.  J«»  in  Carrol  v.  Bird,  3  Esp. 
N.  P.  C.  201. 
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The  words  must  be  proved  as  laid  in  the  declaration^ ;  that 
is,  such  of  them  as  will  support  the  action;  for  it  is  not  ne- 
cessary for  the  plaintiff  to  prove  all  the  words  stated  in  the 
declaration. 

Formerly,  indeed,  it  was  holden,  that  the  plaintiff  must 
prove  the  words  precisely  as  laid^;  but  now  it  is  sufficient 
to  prove  the  substance  of  them.  However,  if  the  words  be 
laid  in  the  third  person,  e.  g.  he  is  a  thief,  proof  of  words 
spoken  in  the  second  person,  €*g.  you  are  a  thief,  will  not 
support  the  declaration ;  for  there  is  a  great  difference  be- 
tween words  spoken  in  a  passion  to  a  man's  face,  and  words 
spoken  deliberately  behind  bis  back'.  In  like  manner  a 
count  for  slanderous  words  spoken  affirmatively  cannot  be 
supported  by  proof  that  they  were  spoken  by  way  of  in- 
terrogatory ;  as  where  the  declaration  stated^  that  the  de- 
fendant spoke  these  words, "  he,  the  plaintiff,  cannot  pay  his 
labourers,"  and  the  evidence  was,ahat  the  defendant  had 
asked  a  witness  **  if  he  had  heard  that  plaintiff  could  not  . 
pay  his  labourers/' 

In  an  action  for  words  of  perjury,  the  plaintiff  offered  in 
evidence  a  bill  of  indictment,  which  had  been  preferred 
against  him  by  the  defendant,  and  which  the  grand  jury  re-' 
turned  ignoramus.  This  was  holden  to  be  admissible  evi- 
dence, to  shew  the  malicious  intent  with  which  the  words 
were  spoken*. 

If  the  declaration  contain  several  actionable  words,  it  is 
sufficient  for' plaintiff  to  prove  some  of  thern^ 

Express  malice  need  not  be  proved ;  if  the  charge  be  false, 
malice  will  be  implied. 

In  an  action  for  slander  of  title,  it  must  appear  that  the 
*  words  were  spoken  maliciously.    It  is  not  necessary  for  the 
defendant  to  plead  specially ;  but  the  plaintiff  must  prove 
malice,  which  is  the  gist  of  the  action'. 

e  Banns  v.  Hollow&y,  S  T.  R.  150.  Per  a  case  in  Stnmge  e  contra,  aad  also 

Lawrence,  J.  in  MaitlandT.  Goldn^,  a  dictum  of  L<»d  Haidwicke,  C.  J., 

2  East,  430.    Walten  ▼.  Mace,  2  B.  -  in  Nekon  v.  Dixie,  Ca.  Temp.  H. 

&  A.  756.    Hancock  v.  Winter,  7  306. 

Taunt  205.  h  Barnes  ▼.  Holloway,  8  T.  R.  150. 

f  Bull.  N.  P.  5.  cites  2  Rol.  Abr.  718.  i  Tate  ▼.  Humphrey,  B.  R.  B.  48  Geo. 

g  Ayarillo  v.  Rogers,  London  Sittings,  3.  2  Camp.  N.  P.  C.  73.  n.     See 

Trin.  1778.  B.  R.Ld.  Mansfield, C.J.  also  RusteU  v.  M'Quister,  ante,  p. 

cited  by  Buller  in  R.  t.  Berry,  4  T.  R.  1018.  n. 

217.  where  the  same   doctrine  was  k  Compagnon  and  Wife  v.  Martin,  2 

applied,  and  Buller,  J.,  said,  he  had  Bl.  R.  790. 

known  a  variety  of  nenstdti  on  the-  1  Smith  T.  Spooner,  3  Taunt  246. 

4ame  objection  3  although  there  was 


1«M  ZANDER. 

Actum  Ibr  wordt  imiMitiDg  a  crime ;  an  agfcumgnt  on  tbe 
part  of  the  plaiotiff,  to  waive  hia  action  for  words  spokeo,  ia 
coosideration  that  tbe  defendant  will  dcRtroy  certain  doca* 
meats  in  bis  possession,  or  which  might  afterwards  come  inU> 
bis  possession,  imputing  the  same  crime  to  the  plaintiff,  is 
(when  executed  by  the  burning  of  the  papers  in  his  posses* 
sion,)  a  bar  to  the  action,  and  may  be  given  in  evidence  under 
tbe  general  issue*. 

It  is  not  competent  for  tbe  defendant,  under  the  gene^^l 
issue,  to  offer,  in  mitigation  of  damages,  evidence  that  the 
specific  facts  in  which  the  slander  consists,  and  for  which 
the  action  is  brought,  were  communicated  to  him  by  a 
third  person*. 

Costs. 

By  Stat  n  Jac.  1.  c.  10.  s.  6.  **  If  the  jnry  upon  the  trial 
of  tbe  issue,  or  the  jury  that  shall  inquire  of  the  damages, 
assess  the  damages  under  forty  shillings,  tb^n  tbe  plaintiff 
shall  recover  only  so  much  coats  as  tbe  dsimages  so  assessed 
amount  unta'* 

It  is  to  be  observed,  that  this  statute  does  not  extend  to 
actions  founded  on  special  damage  only,  because,  properly 
speaking,  they  are  not  actions  for  words,  but  for  tbe  special 
damage^  But  where  words  are  actionable  in  themselves^, 
and  special  damage  is  laid  in  tbe  declaration  only  by  way  of 
aggravation,  although  tbe  special  damage  be  proved,  yet  if* 
the  damages  recovered  are  under  40s.  there  shall  be  no  more 
costs  than  damages.  If  some  of  the  counts  in  the  declara« 
tion  be  for  words  that  are  actionable^,  and  others  for  words 
not  actionable,  and  special  damage  be  laid  referring  to  all 
the  counts,  and  there  be  a  general  verdict  for  plaintiff,  be  is 
entitled  to  full  costs,  though  be  recover  less  than  40Sm  da- 
mages. 

In  a  case  where  tbe  declaration  embnced  two  distinct 
objects',  viz.  a  charge  for  speaking  words  actionable  in  them* 
selves,  and  a  cbarge  that  defendant  procured  plaintiff  to  be 
indicted,  without  probable  cause,  for  felony  ;  it  was  bolden, 

m  Lane  ▼.  jipplq^,  1  stack.  N.  P.  C.  28tr.  aS6.  8.  C.    Turner  t.  Hortoo, 

97.                                   '  WiUei,438.S.P. 

B  MiUiF.&eBc«^Hott'i,N.P.a533.  q  Savilev.  Janliiie,2H.B1.631. 

o  Lowe  ▼.  Harewood,  Sir  Wm.  Jonea,  r  Topaallv.  Edwwdi,  Cio.  Car.  1S3. 

IM.  Bliiard  ▼.  BsriM,  Oo.  Cv-   907, 

p  Lord  Raym.  1683.    Buziyv.Peny,  '8.  P. 
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tW  such  an  action,  not  being  merely  an  action  for  words, 
bat  also  an  action  on  the  case  for  a  malicious  prosecution, 
was  not  within  the  statute;  and,  therefore,  although  plain* 
tiff  recovered'  damages  ynder  40».  .ydt  he  should  be  entitled 
to  full  costs. 

In  cases  within  the  statute^  if  damages  are  under  40«. 
plaintiff  cannot  have  more  costs  taxed  than  the  damages. 


to  have  b^en  deteiimiied  in  tlic  court  of  3.  R.  3  wUt.  258.  £.  5  0.  3. 
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pmbU  of  exereiung  U— -Where  the  TramiiUM  mag  be 
mud  to  he  comtmmng — Where  determined — Him  far 
the  Negociniian  of  the  BUI  of  Lading  may  tend  to 
defeat  the  Right. 

Nature  of  ike  Right  of  stopping  in  Transitu.— When 
goods  are  coDsigned  upon  credit  by  one  merchant  to  another^ 
it  frequently  happens  that  the  consignee  becomes  a  bank- 
rupt or  insolvent,  before  the  goods  are  delivered.    In  such 
case  the  law,  deeming  it  unreasonable  that  the  soods  of 
one  person  should  be  applied  to  the  payment  of  the  debts 
of  another,  permits  the  consignor  to  resume  the  possession 
of  his  goods.    This  right,  which  the  consignor  has  of  re- 
suming the  possession  of  his  goods,  if  the  full  price  has 
not  been  paid,  in  the  event  of  the  insolvency  of  the  con- 
signee, is  technically  termed  the  right  of  stoppping  in  tran- 
situ.   The  doctrine  of  stopping  in  transitu  owes  its  origin 
to  courts  of  equity,  but  it  has  since  been  adopted  and 
established  by  a  variety  of  decisions  in  courts  of  law,  and 
is  now  regardted  with  favour  as  a  right  which  those  courts 
are  always  disposed  to  assist    The  following  cases  will 
illustrate  the  nature  of  this  right.    B.  at  London,  gave  an 
order  to  A.  at  Liverpool,  to  send  him  a  quantity  of  goods*. 
A.  accordingly  shipped  the  goods  on  board  a  ship  there, 
whereof  the  defenoant  was  master,  who  signed  a  bill  of 
lading  to  deliver  them  in  good  condition  to  B.  in  London. 
The  ship  arrived  in  the  Thames,  but  B.  having  become  a 
bankrupt,  the  defendant  was  ordered,  on  behalf  of  A.,  not  to 
deliver  the  goods,' and  accordingly  refused,  though   the 
freight  was  tendered.    It  appeared,  by  the  plaintiffs*  wit- 
nesses, that  no  particular  ship  was  mentioned,  whereby  the 

ft  AMiffiMci  of  Boigfaall,  banloupC,  ▼.  HowHid,  London  Sittingi  tiler  Hit  T. 
32  Q.  S.  cocam  Lord  Bfanaftcld,  C.  J.,  1  H.  Bl.  366.  n. 
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||Md«  tbould  he  #eni.  Id  whicb  case;  the  &htp^e<:is:to  be  at 
Ib^  risk  of  tbe  periU  of  tbe  seas.  An  action  ontke  case 
v^QA.the  custoai  of  the  realm  having  been  brought  against 
the  defendant  M  a  carrier.  Lord  Mansfield  was  ol.  opinion 
<bM  ^0  plaititifis  were  not  entitled  tOjreeov€r»  an4  said,  be 
fhad  knowtt  it  several  times  ruled  in  Chancery ^  that  where 
tiie  consignee  becomes  a  bankrupt,  and  no  part  of  the  price 
bad  been  paid^.that  it  was  lawful  .for  the  consij^nor  to  setae 
(he  goods  hsfore  thejr  come  to  tbe  hands  of  tbe  consignee  or 
Ills  assignees;  and  tbat  this  was  ruled,  not  upon  .principles 
Af equity only»  buttbe  kws of  propatty <  ThepUiolifFs  were 
siMiuited* 

The  right  of  stopping  in  tratisi t<ii  does  not  j^roceed  on  the 
gronnd  of  rd»indtng  tbe  contract;  tnt,  in  the  language  of 
Lord  Kenyos,  it  is  an  eqyitaUe  lien  adopted  by  the  law,  for 
tbe  pnrposes  of  substantial  justice.  Hence  the  circumstance 
<9(  the  vendee  havfn|f  paid  in  part  fbr  the  goods**  will  not  dr- 
iest the  vendor's  right  of  stoppitig  them  in  transitu;  the 
vendor  has  a  right  to  retake  them,  tinless  the  full  price  of 
tbe  g^oods  has  been  paid;  and  the  only  operation  of  a  parthrl 
•payment  is  to  diminish  the  iieii,  pro  tailto. 

The  cases  which  have  been  decided  on  this  subject  may 
be  arranged  under  the  following  divisions :  1st,  who  shall  be 
considered  sis  capable  of  exercising  the  right  of  stopping  in 
transitu ;  ^dly,  under  what  circumstances  the  transitus  shall 
be  considered  as  continuing;  3dly,  when  the  transitus  shall 
be  considered  as  deterniined ;  and  lastly,  where  the  right  of 
the  vendor  has  been  defeated  by  the  negociation  of  the^  bill 
oflading« 

]•  Who  shall  be  considered  a$  capable  of  exercising  tke 
right. of  stopping  in  iransiUt^e^^A^  to  the  first  division,  I  am 
aware.of  twacasesonly,  in  which  the  subject  has  been  brought 
under  the  consideration  of  the  court,  viz*  Feise  v.  Wray,  3 
£ast»93*  and  Siffken  v.  Wray,  6  East,  371.  From  these 
cases  it  may  be  collected,  that  if  the  party  exercising  the 
right  st^nd  in  the  relation  of  vendor,  quoad  tbe  bankrupt  or 
insolvent,  it  is  sufBcient ;  but  that  a  mere  surety,  for  tlie 
price  of  the  goods,  is  notientitjed  tostopthern  in  transit^. 
Tbe  case  of  Feise  v.  Wray  was  shortly  this:  B.,  a  trader  in 
,  England,  gave  an  order  to  C»,  kis  Aorrespondent  abroad,  to 
purchase  a  <|Maniity  of  goods  fp^r  bimS  C.  bought  the  goods 
accordingly  of  another  mertbant,  (who  was  a  stranger  toB. 
and  bad  not  any  account  or  corjrespondence  with  bim,)  and 

b  HodgBoii  ▼.  ^y,  7  T.  R.  440.  recog-       q  FdM  v.  Wmy,  3  Eatt,  0$. 
niied  in  f^n  r.  Wny,  3  Eait,  9?l. 
and  post, 

M  MS 
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abipped  them  on  board  a  general  ship,  on  the  account  and 
riik  of  B.;  the  bill  of  lading  was  filled  up  to  the  order  of  B. 
C.  drew  billa  of  exchange  on  B.  for  the  price  of  the  goo4fl« 
including  also  a  charge  for  commtssiom    These  bills  were 
accepted,  but  not  paid :  for,  before  the  goods  arrived,  B. 
became  a  bankrupt;  whereupon  C.  authorized  his  agent  in 
England  to  obtain  possession  of  the  goods  on  their  arriTal, 
which  he  did  accordingly.    An  action  of  trover  baring  been 
brought  by  the  assignees  of  B.,  against  the  agent  of  C,  to 
recover  the  value  of  the  eoods,  it  was  contended,  on  the 
part  of  the  plaintiffs,  that  tne  right  of  stopping  in  transitu  did 
not  attach  between  B,  and  C.;  that  B.  must  be  considered 
as  the  principal  for  whom  the  ffoods  were  originally. pur- 
chased, and  that  C.  was  only  his  ractor  or  agent,  purcbasiDg 
them  on  his- account,  and  that  the  right  of  stopping  in  trso- 
situ  did  in  point  of  law  apply  solely  to  the  case  of  vendor 
and  vendee;  but  per  Lawrence,  J.,  **  if  that  were  so,  it  would 
nearly  put  an  end  to  the  application  of  that  law  in  this  coun- 
try ;  for  I  believe  it  happens,  for  the  most  part,  that  orders 
come  to  the  merchants  here,  from   their  correspondents 
abroad,  to  purchase  and  ship  certain  merchandise  to  them;, 
the  merchants  here,  upon  the  authority  of  those  orders,  ob- 
taiD  the  goods  from  those  whom  they  deal  with;  aud  they 
charge  a  commission  to  their  correspondents  abroad,  upon 
the  priee  of  the  commodity  thus  obtained    It  never  was 
doubted' but  that  the  merchant  here,  if  he  heard  of  the 
failure  of  his  correspondent  abroad,  might  stop  the  goods 
in  transitu.    But,  at  any  rate,  this  is  a  case  between  tendor 
and  vendee :  for  there  was  no  privity  between  the  original 
owner  of  the  goods  and  the  banhrupt ;  but  the  property  may 
be  considered  as  having  been  first  purchased  by  C,  and 
igain  sold  to  B.  at  the  first  price,  with  the  addition  of  his 
commission  upon  it*    He  then  became  the  vendor  as  to  B., 
and  consequently  had  a/ight  to  stop  the  goods  in  transitu, 
unless  he  is  estopped  by  the  circumstance  of  B.  having  ac* 
cepted  bills  for  the  amount,  which  bills,  it  is  contended, 
may  be  proved  under  B.*s  commission,  and  are  ecyjivalent 
at  least  to  part  payment  of  the  good^ ;  but  it  was  decided, 
in  Hodgson  v.  Loy,  7  T.  R.  440.  that  part  payment  for  the 
goods  does  not  conclu*ie  the  right  to  stop  in  transitu ;  it 
only  diminishes  the>  vendor's  /ten,  pro  tanto,  on  the  goods 
detained.    Then,  haying  lawfully  possessed  himself  of  thera, 
he  has  a  lien  on  them  till  the  whole  price  be  paid,  which 
cannot  therefore  be  satisfied  by  shewing  a  part  payment 
only.    It  is  possible  that  part  payment  may  be  obtained  by 
proving  the  bills  under  B,'s  commission ;  but  if  the  loss 
mast  fail  on  one  side  or  the  other,  the  maxim  applies,  **  Qui 
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prior  est  tempore  potior  est  jure.*'  The  court  wer^  of  opitiion, 
that  the  assignees  were  not  entitled  to  recover. 

The  facts  of  the  case  in  Siffken  v.  Wray,  were  as  follow : 
Ry  a  trader  in  London,  ordered  goods  to  be  shipped  to  him 
by  C  his  correspondent  at  Dantzic,  with  directions  to  C. 
to  draw  for  the  amount  on  D.  at  Hamburgh,  (who  had 
agreed  to  accept  the  bills,  upon  receiving  a  commission  on 
the  amdunt),  and  to  transmit  the  bills  of  lading  and  invoices 
to  D.  who  was  to  forward  them  to  B.  in  London.    The 
goods  were  shipped,  D.  accepted  the  bills^  and  on  the  receipt 
of  the  bills  or  lading,  transmitted  the  sam^  (which  were 
made  out  to  the  orders  of  the  shippers  and  not  indorsed)  to 
B.  in  London,  who  received  them,  together  with  the  in- 
voices and  letter  of  advice,  five  days  after  he  had  committed 
an  act  of  bankruptcy.    D.'s  acceptances  were  afterwards 
dishonoured,  whereby  C.  was  obliged  to  take  up  the  bills  of 
exchange.  J.  S«,  the  agent  of  D.  in  England,  procured  from 
B.  the  bills  of  lading,  upon  an  undertaking  tliat  he  would 
dispose  of  the  goods,  on  their  arrival,  to  the  best  advantage, 
ado  apply  the  proceeds  to  the  discharge  of  the  bills  drawn 
agaiAst  them.  J.  S.  having  obtained  possession  of  the  goods, 
sold  themisnd  paid  the  proceeds  into  theCouft  of  Chancery, 
to  abide  the  verdict  in  an  action  directed  by  that  court  to  be 
brought  by  the  assignees  of  B.  against  J.  S.   C,  having  been 
ajjprised  of  what  bad  been  done  by  J.  S.,  wrote  a  letter, 
signifying  hia  approbation  of  J.  S.'s  conduct,  and  therein 
claimed  the  proceeds.    The  action  directed  by  the  Court 
of  Chancery  having  been  brought,  the  court  of  B.  R.  were  of 
opiniot^,  tbat  the  assignees  of  B.  were  entitled  to  the  pro- 
ceeds :  for  1st,  D.  did  not  stand  in  the  relation  of  vendor  of 
these  goods  quoad  the  bankrupt,  but  was  a  mere  surety  for 
the  price  of  the  goods,  and  consequently  be  was  not  entitled 
to  stdp  them  in  transitu;  MIy,  although  C.  was  the  vendor 
of  the  goods^  yet  J.  S.  could  not  be  considered  as  his  agent  in 
tbiB  transaction,  nbf  having  received  any  authority  from  C. 
until  after  he  had  obtained  possession  of  the  goods ;  but, 
supposing  him  to  have  been  toe  agent  of  C.  before,  yet  there 
was  not  any  adverse  taking  possession  of  the  goods,  inas* 
much  as  they  had  been  taken  under  an  amicable  agreement 
with  B.  after  his  bankruptcy. 

d.  Under  what  Ctrcumstances  the  Transitus  shall  be  con^ 
sid'ered^  as  continuing.'^KA  to  the  second  division^  under 
what  circumstances  the  transitus  shall  be  considered  as  con- 
tinuing, the  cases  are  more  numerous  than  in  the  last  division, 
and,  as  they  depend  in  great  measure  on  their  own  spe* 

.4  Siffken  woA  anoUieri  aMignees  of  Browne,  bankrupt,  v.  Wrajr,  6  £ait,  37 1. 
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dal  circttOiBtanceBy  it  will  be  necetstry  to  state  then  at 
some  length.    The  first  in  order  of  time  is  Stokes  t.  La 
Riviere,  London  sittings  after  Micb.  1784,  cited  in  3  T.  IL 
466.  and  more  correctly  by  Lawrence  X,  in  Botblingk  v^ 
IngUs,  3  Eastp  907.    Messrs.  Dabenu  of  Lisle,  wbo  had  jost 
arrived  >in  London,  applied  to.tbe  plaintiff  (e  ribbon-weav^rl 
for  a  quantity  of  ribbon.    The  plaintiff  having  receiFed  a  ia* 
▼ourable  account  by  the  defendants,  of  Duhems'  circum- 
stances, packed  up  goods  to  a  large  amount,  and  Aelivered 
them  to  tbe  defendants  to  be  forwarded  to  Lisle.    These 
goods,  with  others  purchased  in  like  manner  of  another 
tradesman  of  the  name  of  Twigge,  were  forwarded,  on  or 
about  tbe  19th  of  May,  to  the  defendants*  correapondent  at 
Ostend,  with  directions  to  send  them  to  the  older  of  Messis. 
Dubem«    On  tbe  receipt  of  the  gooda,  vis.  on  the  28th  of 
May,  the  defendants*  correspondents  at  O^ittmA  wrote  to  tbs 
Duhems  an  acknowledgment,  and  that  they  vralted  theirdi- 
rections.    On  tbe  ]2tb  June  tbe  Duhems  stopped  payment; 
but,  by  an  instrument  signed  the  13tb  August,  consented  to 
'^^'jse^'^  taking  back  his  goods.    But  Messia.  Duhem  not 
having  fulfilled  such  engagement  with  the  defendants,  and 
b^ing  considerably  indebted  to  them,  tbe  .deftndants  coun* 
termaaded  the  orders  they  had  given  to  tbeir  corresponden^a 
at  Ostend,  as  to  tbe  delivery  of  the  goods^  by  letter  of  the 
31st  May,  and  directed  them  to  alter  tbe  marka  end  to  deli- 
ver them  to  their  order,  which  wm  aocordin|;ly  done;  and 
they  were  afterwarda  disposed  of  in  satiafMrtion  of  the  de- 
fendantsf  demand  upon  Messrs.  Duhem ;  Uiey  contending, 
that  immediately  upon  tbe  deliveiy  of  the  gooda,  I9  tbe 
plaintiff  to  them,  the  property  "^^iud  in  Messrs.  Duhem, 
and  that  they,  tbe  defcndanta,  had  u  right  to  detain  them* 
JLord  Manafield  said,  ^  No  pmnt  ia  more  dear  Ibmi  tbel  if 
goods  are  sold«  and  the  price  not  paid,  the  seller  ntfgF  slop 
them  in  tmnsitu ;  /  mem  in  eptry  mr^  qf  if^sag€  to  l^e 
kmd$Bf  the  huyert.    There  have  been  a  hundred  caaea  of 
this  sort;  ships  in  harbour^  carfiera,  bUla»  have  beenatopped* 
In  ^hort,  where  the  goods  are  in  tmiaito,  |he.suUeT  baa  that 
proprietory  lien.    TAe  goods  ore  s»  Ifce  tends  ^  the  de* 
fenaants  to  bt  cwueytd;  tbe  owner  mray  g»t  then  back 
again/* 

In  Hunter  and  another,  assignees  of  Bla^chaid  and  Lewis, 
T.  Beal,  London  sittings  after  Trin.  1785,  cited  3  T.  R.  466. 
an  actioix  of  trover  waa  brought  for  a  bale  of  cloth,  which 
was  sent  by  Messrs.  Steers  and  Co.  of  Wakefield,  to  the  de- 
fendant, who  was  an  inn-keeper,  directed  for  the  banknipta, 
to  whom  the  defendant's  book-keeper  gave  notice  that  a 
bale  was  arrived  for  them ;  and  Steers  and  Co.  at  the  saine 
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tMtieMfit  them  a  biH  of  pirdels  by  the  pott,  the  receipt  of 
which  they  acknowledged^  and  wrote  wovd  that  they  bad 
placed  the  ftmowt  to  th^  credit  of  St^era  and  Co.  The  bapk- 
rupts  gave  ordqrs  to  the  defeodant's  book-keeper  to  send  the 
bale  dowa  to  the  Galley  Quay,  in  order  to  ship  it  on  board 
the  Union;  to  be  carried  to  ^oaton^  The  defendant  accord- 
ingly fient  the  bale  to  the  quay ;  but,  arriving  too  late  to  be 
shipped,  it  was  sent  back  to  him.  Within  ten  di^s  after- 
wardS)  a  clerk  of  the  bankrupts  went  to  the  de^ndant's 
warehouije^  whei^the  defendant  asked  him  what  was  to  be 
done  with  the  bale  in  question,  and  was  ordered  to  keep  it  in 
his  custody  till  toother  ship  sailed,  which  would  happen  in  a 
few  days.  The  bankruptcy  happened  soon  afterwards ;  and 
Messrs.  Steers  and  Co.  sent  word  to  the  defendant  not  to  let 
the  bale  out  of  bis  hands  :  accordingly,  when  the  bankrupts 
applied  for  it,  be  refuted  to  deliver  it  up.  Lord  Mansfield 
was  dearfy  of  opinion,  that  thoagh  the  goods  might  be  legally 
delivered  to  the  vendees  for  many  purposes,  yet  as  for  this 
parpo$e  there  must  be  ab  aibaolute  and  actual  poasesaion  by 
the  banhfvpts ;  or-  (as  his  lordship  expressad  it)  they  must 
have  cone  to  the  earparcl  touch  of  the  vendees;  otherwise 
they  mtfff  be  stopped  in  transitu ;  a  delivery  to  a  third  per- 
soov  po  convey  to  them,  is  not  sufficient  The  precedite  case 
of  Hirnter  v.  Beal  was  much  commented  upDil  by  <Ld.  El<- 
lenborougb;  io  Dixon  v.  Baldwen,  &  East,  184.  The  im- 
pression on  bis  lovdship's  mind  appeara  to  have  been  against 
the  determination.  His  wovds  are  these :  '*  As  to  Hunter  v. 
Beal,'  in  which  it  is  said,  that  the  goods  must  come  to  the 
c^rpoml  Umek  of  the  ntndets^  in  order  to  onst  the  right  of* 
stopping  in  toansitu,  it  is  a  Jigumtine  expression,  rarely,  if 
ever,  strictly  tHte*  If  ifi  te  predicated  of  the  rendee^s  own 
actual  Umtkf  oir  of  the  tou<h  of  any  other  person^  it  comes  ia^ 
each  iDStance  toa  question,  whether  the  party  to  whose  touch : 
it  actually  comes^  be  an  agent  so  &r  repocaenting  the  prinoi* , 
pal,  aa  to  make  thedeliwry  to  bim  a  fall,  effsctual,  and  final 
delivei^  t^  the  principal  as  coatradiatinguiahed  from  adeli* 
vaiy  to  a  person  virtual^  acting  as  acarrier,  or  mean  of  coBkt 
Y€jr«noe  iDorontheacooont  of  the  principal,  in  a  mere  coarse 
of  traaisit  lawardil  bim.  I  cannot  out  conaider  the  tmnait  aa» 
bavittg  been  once  completely^  atab  end  in  the  direct  eoune 
of  the  goods  to  the  vendee ;  tVe.  when  they  had  arrived  at . 
the  imikeepera^  add  imna  af tfavwaids,  under  the  immediatir  or** 
desaof  the  veadee.  thenoeaettaHy  laaaohed  again  in  acourse  of 
conveyance  froito  hun,  in  their  way  to  Boakm ;  being  in  a  new 
direction  prescribed  and  communicated  by  himself.  And  if 
the  tmnait  be  oaeeotao^end^.the  delivery  is  complete,  and  the 
tranaitus  for  thia  parpoae  <^nnot  commence  its  noaa^  merely 
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becsuse  tbe  goods  ftie  agtiii  sent  upim  UMir  tiMeb 
a  neir  and  itlurior  daelimttoku'* 

'  tn  Hunt  atid  olhera,  attignees  of  llemtet  avid  Heaven  n 
Ward,  cited  in  S  T.  R.  497*  where  goods  bid  been  sealbf 
orders  from  the  vendee  to  a  fyackert  tbo  packer  was  eon» 
sidered  as  a  middle  man  between  tbe  veiidor  and  vendeer 
and,  therefore,  the  court  held  they  might  bestofyped  in  trao* 
situ,  on  the  bankruptcy  of  the  vendee. 

So  where  A*  sold  goods  to  B.»  and,  according  to  B/s  direc- 
tions, sent  them  to  C.  a  wharfinger*,  to  be  by  him  forwarded 
to  B. ;  it  was  holden,  that  white  they  were  in  C/s  hands^ 
they  might  be  stopped  b^  A.,  because  they  were  merely  at 
a  stage  upon  their  transit,  and  could  not  be  consider^  as. 
having  arrived  at  their  final  destination. 

The  plaintiff,  living  at  Leghorn,  consigned  goods  to  B.  at 
Liverpool,  by  a  ship  chartered  on  account  of  BC  Tbe  captain 
atgned  three  bills  of  lading,  as  usual,  one  of  which  was  sent  to 
B.  Before  thesbip  arrivcNd  at  L.,  B.  became  a  bankrupt  On 
the  ship's  arrival  at  {j.sbe  was  ordered  to  perform  quaFsntine. 
Pending  the  quarantine,  one  of  the  assignees  of  JB*  went  on 
board  the  vessel,  claimed  the  cargo  as  betonging  totbe  bank* 
rupt,  and  put  two  persons  on  board  with  a  view  of  keeping 
possession.  A  few  days  after,  but  before  tbe  expiration  of  tbe 
cpiarantine,  the  plaintiff *a  agent  served  a  notice  of -tbe  baok- 
raptcy  on  tbe  captain  of  the  vessel ,  and  daisied  the  goods  on 
benalf  of  the  plaintiff;  mainilar  ootkrewas.served  on  the  as- 
signees, the  defendants.    It  was  contended,  that  the  princi- 
pal's right  to  stop  im  ffwniitefwaa  complelely  at  an  end  when 
the  consignee  had  gotposssssipn,  by  any  means,  of  the  goods 
consigned:  tlmt  tbe  coossgnee  night  lianfe  met  the  vessel  at 
sea  on  her  voyage,  and  bave  taken  possession  by  virtue t^  the 
first.bill  of  lading,  which  possesaioii^tbeycontended^  would  be 
complete  to  divest  any  right  thexonsigaor  might  have  to  stop 
tbe  goods  in  transitu:  but  Loid  Kenyon  wss  o£  opinion,  that 
tbis  waa  a  stopping  intrmn$Uu  safficieat  to  maintain  the  ao 
tnmi  his  lordship  said,  that  in  older  Co  give  tbe  conaignee  a 
right  to  claisn  by  virtue  of,  possession^  it  shonid  be  a  posses^ 
st0n  obtained  by  the  consignee,  on  tbe  completion  of  tbe  voy« 
age-)'  that  the  case  put,  that  tb^conNgoee  btA^a .right  to  go 
oUt  €o  sea  to  meet  the  ship,  coiild  not/b<)'au|iporAed,  as  it  • 
might  go  the  Ijsngth  of  saying,  thai;  jtheeonaiePjBO  might  jneel 
the  vessel  coming  oot  of  she  .post  j  from:whl^i^sbebid  beea  • 
cnmjgnedl,,ahd  that  that  shoukl  divest  tihe  piioperty  out  of  the 
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coiuligfiot,  andTestit  in  bjihself,  which  was  a  pogitiob  liot  to 
be  supported^y  as  there  would  be  then  no  possibility  of  any 
stoppage  in  transitu  at  all.    That  in  the  present  case  the 
voyage  was  not  completed,  tiil  she  had  performed  quarantine, 
tilt  which  time  she  was  in  transitu;  and  as  the  plaintiflTs 
agent  had  given  notice,  and  claimed  the  cargo  before  the  com* 
pjetion  of  the  voyage,  be  was  of  opinion,  that  the  plaintiff  had 
stopped  the  goods  time  enough  to  prevent  the  property  from 
vesting  in  the  assignees.  The  court  of  B.  R.  on  a  motion  for 
a  new  trial,  confirmed  the  opinion  given  by  Ld.  Kenyon.  The 
like  judgment  was  given  in  the  case  of  Northey  and  another, 
assignees  of  Ley  land  and  another  v.  Field,  S  £sp.  N.  P.  C* 
G13.    There  a  quantity  of  wine  was  consigned  to  B.    After 
the  arrival  of  the  vessel,  aboard  which  the  wine  in  question 
bad  been  shipped,  but  pending  the  twenty  days  allowed  for 
payment  of  the  duty,  B.  became  a  bankrupt*    After  the  ex* 
piration  of  the  twenty  days  the  wine  was  removed  into  the' 
king's  cellar,  where  by  the  excise  law  it  is  allowed  to  remain 
three  months;  during  which  time  the  owner  may  have  the 
wine  on  paying  the  duty,  warehouse-room,  &c. :  but  if  not 
paid,  at  the  end  of  the  three  months,  the  wine  is  sold..  The 
day  befoi-e  theexptratron  of  the  three  months,  the  agents  of 
the  cousignors  applied  for,  and  endeavoured  to  obtain,  pos« 
session  of  the  wine,  but  in  vain.  The  wine  was  sold,  and  the 
produce  paid  into  the  hands  of  a  broker.    An  action  having 
been  brought  by  the  assignees  of  the  bankrupt,  who  claimed 
the  produce.  Lord  Kenyon  was  of  opinion,  tbatthey  were  not 
entitled  to  recover,  observing  that  the  courts  of  late  years  bad 
inclined  much  in  favour  of  the  power  of  the  consignor  to  stop 
his  goods  in  tratmtu,  it  was  a  leaning  to  the  furtherance  of 
justice.    Lord  Hardwicke  had  been  of  opinion,  that  in  order 
to  stop  goods  «n  ^ranstlti,  there  must  be  an  actual  possession 
.  of  .them  obtained  by  the  consignor,  before  they  come  to  the 
hands  of  the  consignee;  but  tkuit  rule  had  since  been  relaxed ; 
and  it  wasnovv  held,  that  an  actual  possession  was.  not  ne- . 
QMsar^,  that  a  claim  was  sufficieht,  and  to  that  rule  he  sub- 
scribed.   In  the  present  case,  the  bankrupt  had  no  title  to 
the  actual  possession,  until  the  duties  were  paid— until  then 
they  were  quasi  in  custodid  legis;  before  the  sale,  the  agent 
for  the  consignors  claimed,  and  endeavoured  to  get  posses- 
sion; thatwas  a  sufficient  stopping  in  transitu,  in  his  opinion, 
to  secure  the  rights  of  the  consignor. 

B.,  resident  in  Cumberland,  purchased  a  quantity  of  butter, ' 

g  But  Me  a  fiot.  &  Pul.  461. 
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from  A•^  who  agfeod  to  MiTer  it  to  D.  a  eavrior.  B^destwd' 
that  it  might  be  marhed  vitb  the  inittalsof  C.  hia  brptber'ii 
name,  to  wbom  be  usually  teot  hia  butter  consigned  for  sale 
on  bia  own  account,  and  wnicb  initials  B.  had  conatantly  used 
for  aone  yeara  upon  socb  coastgnments.  The  butter  was  de* 
livered  by  the  vendors  to  D.»  the  carrier  agreed  od»  wbo  was* 
desired  by  B.  to  forward  it  as  usual  to  a  wharfinger  usually 
employed  by  B«  at  Stockton^  to  be  by  him  shipped  for  Lon- 
don. It  was  stated  an  the  case^  that  D.  entered  the  butter  in* 
bia  way*bill  in  the  name  of  B.,  and  carried  it  on  his  account^ 
the  veodor  telling  him  tbst  B.  was  to  pay  tbe  carriage.  He  car- 
ried the  firkins  as  far  aaBowes^  where  be  delivered  them  to 
E.»  another  carrier,  wbo  rsceived  no  other  instructions  but 
from  the  way-bill;  E*  proc^eeded  with  them  to  Stockton,* 
there  delivered  them  to  the  wharfinger,  wbo  had  general  di«* 
rections  from  B.  to  aend  to  C  bis  brother  in  London*  Tbe 
wharfinger  immediately  wrote  to  K  acknowledging  the  re* 
osipt  ofthe  butter,  and  also  to  C«,  and  acquainted  the  latter 
with  tbe  name  ofthe  ship  by  which  tbe  battel  was  to  be  for- 
warded to  London.  Before  tbe  butter  reached  London,  B» 
and  C.  became  bankrupts,  and  tbe  defendant,  as  agent  ofthe 
seller,  got  possession  of  tbe  buttar  on  its  arrival  in  the  river. 
In  an  action  brought  by  tbe  assignees  of  B.,  one  of  tbe  ques- 
tions was,  whether  there  was  any  such  delivery  to  tbe  bank- 
rupt as  was  sufficient  to  divest  the  vendor's  right  to  stop 
im  trgmsUtu  It  was  contended,  on  the  part  of  the  defendant, 
that  there  was  not ;  that  the  dcliveiy  to  D.^  in  the  first 
inatanoe,  and  afterwards  that  by  him  to  E,,  and  by  E.  to  the 
wharfinger,  were  all  deliveries  made  to  them  in  tlie  capacity 
of  comosott  carrieia,  and  not  sa  private  agents  of  the  bank- 
mpt  The  circumstance  of  tbe  banknipt  deairing  Jk-  to 
carry  the  goods  to  the  wharfinger  aa  usual,  could  not  v^ 
tbe  nature  of  the  agency.  But  aopposing  it  did,  and  ibat 
it  amounted  to  tbe  appointmaiit  ot  the  wharfinger  as  a  sp^ 
cial  carrier  Danwd  by  tbe  vendee,  that  wowld  not  aher  the 
vendor's  right  to  atop  in  lranit«n(l),  that  Butler,  X  had 

b  HodgMi  v.LosFt  7  T.  B^iiO. 


■i«MMMMMM.MMiilM*.«i«aMa««ai 


(1)  It  ssems,  bowerer,  t^t  if  a  person  be  in  Ihe  habit  of  Using 
thawacchonsaof  swhaifinger  ss  his  own,  and  make  tbat^the  re- 
positorv  of  his  ffoods,  yid  dispose  of  them  there,  that  tbe  joumcv 
would  be  consiaered  ss  at  an  end  when  the  goods  arrived  at  such 
warehovse.  Per  Chsmbre,  J.»  RichsrdMi  v.  Gois,  3  Bos.  k  PaU 
"7. 
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exiprtesly  said,  in Ellia  v.  Hunt,  8  T.R. '46». ifaftt  thht would' 
make  no  diflttrence»  and  that  the  case  of  Stokea  v.  L»  Riviere, 
where  the  right  was  allowed^  was  a  case  of  delivery  to  a  par- 
ticular carrier  ;  and  as  to  the  mark  on  the  goods,  that  was 
not  for  thjs  purpoae  of  taking  possleasion  of  thero,  as  in  EUis  r. 
Hunt,  but  merely  as  a  direction  to  whom  they  were  to  he 
seat    The  court  were  of  opinion,  that  the  defendant  was 
entitled  tb  stop  the  goods  in  iramsitu.    Lord  Ellenborpugh, 
adverting  to  the  preceding  case*  in  Dixon  t.  Baldwea,  6 ' 
East,  18d»  observed,  **  that  it  was  a  clear  case  of  transit  un- 
completed; for  the  butter  pturchased  in  Cumberland  was' 
proceeding  through  different  stages  of  couttty  conveyance  to 
the  purchaser  in  London,  but  before  it  reacbed.  the  place  of 
its  aestination,  it  v^as  stopped*" 

B.,  beitig  a  trader  at  North  Tawton  in  Devonshire,  gave 
orders  to  tne  plaintiffs  to  send  the  goods  in  question  to  him, 
from  London,  but  did  not  direct  that  they  should  be  sent  by 
any  particular  ship^,  his  orders  were  that  they  should  be  sent 
to  him  iat  flxeter  to  be  forwarded  to  N.  T.  They  w^re  ac- 
cordingly shipped,  arrived  at  Exeter,  and  were  put  into  the 
bands  of  a  wharfinger,  to  be  forwarded  to  their  journey*8 
end.  In  the  books  of  the  wharfinger  tb6y  were  put  to  the  ' 
account  of  B.  as  the  person  to  whom  they  were  directed,  and 
he  was  considered  as  the  wharfinger^s  pay-master.  In  this 
state  of  things  a  letter  was  received  by  the  plaintiffs,  in 
which  the  vendee  said,  that  his  situation  was  such  that  he 
shouki  not.  receive  the  goods,  and  that  they  might  take  them 
b|M^  again,  if  they  thought  ptopen  The  piaintifis^  tmne- 
ditttely  oft  the  receipt  of  this  letter,  sent  to  the  viAarfinger, 
and  forbade  him  to  deliver  tbem  nocordiiig  to  the  direction. 
Tfa»  wbarfinger  promised  not  to  deliver  them  mitii  be  eoukt 
da  so  with  safety,  notwithstauiibDff  which  lie  afterwards  de- 
livened  iWni  to  the  assimees  ot  B«  The  question  vras^ 
wihallwi  the  goods,  in  the  oaads  of  the  wharfinger,  w«re  in 
such  iL*situation  that  the  vendors  cooU  stop  diem*  The 
court  were  of  opinion  that  they  were,  and  that  in  pciot  ef- 
fect, the  goods  bad  been  stopped  tis  tramiiu;  for,  although 
there  tiad  not  been  any  corTOral  touch,  yet  that  took  place 
which  was  equivalent  to  it  The  plaintiffs  gave  notice  to  the 
wharfinger,  and  denmnded  the  goods  as  their  property ;  and 
the  wharfinger  undertook  not  to  deliver  them  until  he  was 
certain  of  a  safe  delivery.  Chambre,  J.  added,  that  there  was 
another  point,  howeTer,  upon  which  he  bad  enteitained  some 
doubt  The  vendor  did  not  get  possession  of  these  goods  by 


i  Mint y.mm,% Bos^^M. Uf. 
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hii  ovm  diligence  and  care,  or  in  consequence  of  casual  io« 
fonnation,  but  through  the  intervention  of  the  bankrupt  him- 
self, eight  days  after  the  act  of  bankruptcy  committed. 
That  circumstance  raised  some  doubt  in  his  mind ;  since  it 
appeared  that  the  bankrupt  had  thereby  given  a  preference  to 
toe  plaintiffs  over  the  rest  of  his  creditors.  But  still,  upon 
the  whole,  be  was  inclined  to  agree  with,  the  rest  of  the 
court;  that  he  was  not  fond  of  multiplying  small  distinctions; 
and  thought  that  too  many  had  been  already  taken,  and  the 
general  inconvenience  would  not  be  very  great,  since  many 
cases  of  this  kind  were  not  likely  to  arise.  It  seemed  indeed 
that  there  wou)d  be  a  certain  degree  of  discretion  vested  in 
the  bankrupt,  since  he  would  be  empowered  to  accept  goods 
which  were  coming  to  him  from  one  consignor,  and  to  gi?e 
notice  to  another  consignor,  to  stop  them  in  transitu.  But,  as 
no  fraud  appeared  to  have  been  committed  on  the  part  of  the 
plaintiffs  in  this  case,  he  was  inclined,  on  this  point,  act  well 
as  the  others,  though  not  without  some  doubt,  toconcur  with 
the  rest  of  the  court.  It  only  remains  to  observe,  that  where 
the  right  of  stopping  in  transitu  vests  in  the  consignor,  it 
cannot  be  divested  by  any  claim  made  upon  the  goods  in  their 
transit. by  a  creditor  of  the  consignee,  as  e.g.  by  process  of 
foreign  attachment  at  the  suit  of  such  creditor^;  or  by  a 
common  carrier,  claiming  to  retain  the  goods  as  a  lien  for  his 
general  balance  due  from  the  consignee*;  for  the  vendor's 
right  of;stopping  in  transitu^  is  the  elder  and  preferable  lien. 

If  a  carrier  after  notice  from  the  vendor  of  goods  to  atop 
them  tfi  transitu,  by  niistake  delivers  them  to  the  vendee, 
the  sale  is  tieverthelese  rescinded,  and  the  vendor  noay 
bring  trover^  for  them  agarost  the  vendee ;  and  although 
the  vendee  having  become  a  bankrupt,  the  goods  have 
passed  into  the  hands  of  his  assignees',  yet,  inasmuch  as 
they  did  not  come  to  the  posseaaion  of  the  bankrupt,  with  i 
the  consent  of  the  true  owner,  they  are  not  in  the  order  and-, 
disposition  of  the  bankrupt  within  the  statute,  91  Jaccu^ 
14ra.S]. 

'  Although  goods  have  beeto  delivered  at  the  packers  of  the 
purchaser,  he  having  no  warehouse  of  his  own,  if  they  were 
to  be  paid  for  in  ready  money,  and*  this  Was  intimated  to  the 
packer  when  he  received  them,  they  may  atill  be  stopped  te 
transitu^      '      •  • 

A  ref ale  of  goods  by  a  vendee^  and  payment  to  him,  doe% 

k  Smith  V.  Gou,  1  Camp.  N.  P.  C    m  Lttt  ▼.  Gowl^,  7  Taunt  169. 
S83.  n  LoMchman  ▼.  WiUiams,  4  Campbk 
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Ii(^<le8th)y^  the  vendor's  right  orstoppai^  in  IrAnntev^  .Ail 
t>rder  sent  by  the  vendor>  K»  the  wharfinger  to  deltnier  the 
goods  to  the' vendee^  is  sufficient  to  panthie  property  to  the 
'vendee^  provided'  nothing 'ireinainb  to  he  done  Imt  to  make 
the  deliveiyrbut  if  any  thing  renoiains.  to  b6.dooe^><..f. 
"weighing,  &c.  the  |^*operty  dpm  not  pass^  and  the  right  of 
stoppage  m  transit!^  is  not  defe«tad:<intil  that  be  dtoe^. .  .  > 

.  3.  W7i€n  the  TransUu»  rndy  b^  Considered  as  determiried.— 
We  now  proceed  tQ  the  third  divisidn,  under  which  it  isrpro^ 
posed  to  arrange'^tbose  cases  in  whi(;h  it  has  been  decided' 
.that  the  transitus  was  complete,  and'lhe  delivery  df  such  a 
nature  as  to  divest  the  venapr*s  riirht  bf  stopping  in  trkntsitu. 

"The  first  case,)  on  this  bmiQcb  .of  the  subjfdc^:  is  that  of 
.EllfS'  V.  Hunt,  AL  T.  30  6.  3»  &  E.  3  T.  R.  4$4.»  the  facU 
.of  which  were  shortly  these:.  B.  orderetl  a  quantity  of  files 
from  the  pl^intirff,  a  manufacturer,  at  $beffiel((;  the  files 
were  packed  in  a  cask,  and  sent  by  a  waggoner  directed  to 
B.,  in  London.  Before  their  arrival  in  London,  3.  became  a 
.bankrupt  On  their  arrival  there,  the  goods,  while  they  re- 
mained at  the  inti,  were  attached  by  a  creditor  of  the  bank- 
rupt by  process  of  foreign  attachment;  afterward^  the  provi- 
sional assignee  under  B/s  commission  demanded  the  goods 
-from  the  carrier,  and  put  his  mark  upon  the  cask,  but  did 
.not  take  it  away.  A  ftw  days  afterwards,  the  plaintiff,  who 
had  not  been  paid  for  his  goods,  wrote  a  letter  to  the  carrier, 
directing  him,  in  cask  the  goods  were  not  delivered,  to  keep 
them  in  hia  warehouse,  as  be  ba^  been  informed  that  B. 
Was  become  a  bankrupt.  The  court,  were  of  opinion,  that 
the  goods  were  not  in  transitu  at  the  time  when  the  plaiiv- 
tiff  wrote  to  countermand  thedeliveryof  them;  before  that, 
the  provisional  assignee,  who  stood  in  the  place  of  the  bank- 
rupt, had  put  his  mark  on  the  cask^;  when  the  goods  were 
marked,  they  were  delivered  to.  the  commissioners  as  far 
as  the  circumstances  i of  the  case  would  permit,  for,  being 
under  an  attachoientt  the  assignee  could  not  then  take  them 
away. 

Where  a  part  of  the  goods  soM  by  an  entire  contract  has 
been  taken  possession  of  by  the  vendee,  that  shall  be  deemed 
taking  possession  of  the  whole. 

A.,  at  a  foreign  port^,  shipped  goods  by  orde^  and  on  ac- 
count of  B«^  to  be  paid  for  on  a  future  day,  and  bills  of 

o  Crayen  ▼.  Ryder,  6  tkunt.  433.  r  Sliibey  and  another  y.  Heyward  and 

P  WHhen  ▼.  Ljs,  Hdtt^i  N.  P.  C.  18<  <rthen>  S  H.  Bl.  504. 
^  See  Stoveld  y.  Hughes,  14  East,  30S. 
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iaiiBf  #tf«ioeofd»gly  signed  bv  the  umBtet  of  A^Aipi 
oM  of  tbe  bill*  was  iminedialely  tiMsmitted  ^  L,  who 
More  the  arrival  of  tbe  tbip  at  the  place  of  devtinatioB,  lokl 
the  goodaand  todorsaii  tbe  bHI  of  lading  to  C;  after  Uia 
arrival  of  tbe  ahip»  and  a  delivery  of  part  of  tbe  goeda  totbe 
agentof  C*tB.  became  bankrupt  witbotit  baviog  paid  A.  tbe 
price  of  tbe  geoda.  It  was  nolden  tbat  tbe  trauaitiia  waa 
ended  by  tbe  part  delivery,  wbicb  must  be  taken  to  be  a 
deliverjf  of  tbe  whole,  there  appearing  no  ioteotion,  either 
previous  to,  or  at  the  time  of  the  delivery,  to  separate  part  of 
the  cargo  from  tbe  rest  So  where  a  number  of  bales  of  ba- 
con,, then  fyinff  at  a  wharP,  having  been  sold  for  an  entire 
sum,  to  be  paid  for  by  a  bill  at  two  months,  an  order  was 
given  to  the  wharfinger  to  deliver  them  to  th^B  vendee,  who 
went  to  tbtf  wharf,  weighed  the  whote^  and  took  away  several 
Imles,  and  then  became  bankrupt;  whereupon  the  vendor, 
within  ten  days  from  the  time  of  tbe  sale,  ordered  the 
wharfinger  not  to  deliver  tbe  remainder.  By  the  custom  of 
the  trade,  tbe  charges  of  warehousing  were  to  be  paid,  ty 
tbe  vendor,  for  fourteen  dajra  after  the  sale.  It  was  boiden, 
that  the  contract  being  entire,'  and  pert  having  been  taken 
away,  the  delivery  to  the  vendee  waa  complete,  and,  conse- 
quently, the  privilege  of  stopping  in  tmnaitu  could  not  at- 
tach. Cfaambre,  J.  obs^k*ved,  that  tb^  payment  of  tbe  ware- 
house room,  by  tbe  vendor,  could  not  make  any  diffenenoe. 
The  vendor,  of  coune,  charged  just  so  much  m.ore  as  would 

Kay  tbe  expense  of  warehouse  room ;  tbat  if  tbe  ezpenae  btad 
een  paid  by  the  vendee,  it  wieuld  notanakeadeUvery  at  tbe 
wharf  a  delivery  to  him ;  nor  could  the  vendor  avail  bimsalf 
of  tbe  circumstance  of  the  e^tpenses  being  paid  by  him  to 
•  prevent  a  deliveiy  to  the  vendee  from  efieoiting  aa  such. 
This  was  a  much  stronger  case  than  the  pseceding  one  of 
Slubey  v.  Hey  ward :  tbat  proceeded  upon  tbe  principle  that 
a  delivery  of  part,  wherer  tbe  contract  was  entire,  was  a  deli- 
very of  the  whole ;  here  there  was  an  'actual  delivery  of  the 
whole.  The  bankrupt  had  actual  manual  poasession  of  every 
article,  and  having  weighed  them  all,  he  took  upon  tumaelf 
4o  separate  tbam*    N.  Tbe  two  last  cases  of  SUibey  v.  ^ey- 
.ward  .and  Hammond  v.  Auderson  underwent  some  discus- 
sion in  Hanson  v.  Meyer,  6  Esft^  614.  (wbicfai  sec  under  tit. 
Trpvef,  9«  U)  but  their  authority  does  not  appear  to  bsve 
been  fhaken  in  the  slightest  degree. 

If  a  person  purchase  goods  here  to  be  sent  abroad,  and  they 
f  redelivered  on  board  a  chartered  ship  in  a  port  of  this  king- 
dom, such  delivery  is  in  effect  a  d^liyery  to  the  vendee. 

•  BiaunoisdftQdgUienT.AiMkitojB,  Ifiof.  aPul.N.R.ei. 


Tcovct  by  Ui!»u4igi)M«,afWnkr«|ttiF.I«'raoM4rtlM  value 
ofaquaoYityof  tobanjofbipped  by  the  defendants,  by  orJer 
of  the  binkrupts,  on  board  a  ship  bound  from  London  for 
Alexandria,  wbich  ship  was  chartered  to  tlie  bankrupts  for 
tbree  years,  from  July,  1709i  and  which  vtnA  paid  for  by  a  ■ 
bin  of  three  monUw,  drawn  by  the  defendants,  on  the  bank- 
rupU,  and  accepted  by  them.     The  gooda  were  shipped  on 
tlu4tti  of  February,  1793, -for  which  the  mate's  receipt  wa» 
given,  an}  an  invoice  thereof  made  out  by  the  defendnnU 
m  the  naines  of  the  bank'mpts ;  the  bankrupts  were  to  find 
ttoek  and  prorinons,  4nd  to  pay  the  master.  The  vessel  was 
detain^  by  contrary  wiiidt  at  Partimouth :  during  which 
titpe,-  the  bankrupts  naying  Mopped  payment  about  tiie  lltU 
of  Mttrcii,  1703,  the  ddfendanU  procured  bills  of  lading  to  be 
signed  by  the  captain  to  them, aod  obtained  poaaessioaof  the 
'tooacco  in  September,  1794,  aiid  procured  it  to  be  relande^, 
«rtd  afterwards  disp6«ed  of  for  their  benefit.    It  wag  hplden. 
that  the  delivery  WMCwnpIete,  by  putting  the  goods  on  board 
-the  ship,  and,  donseqnentiy,  that  the  assignees  were  entitled 
to  recover.     It  will  be  observed,  that,  in  the  preceding  cas^, 
■the  bankrupts  were  to  have  tlieentire  dUpoBitipn  of  the  Bhip', 
and  the  comblete  control  overher  during  the  three  y^ATf- 
The  ship  had  Wen  one  voyage  to  Alexajidria,  and  tiad  the 
'goods  put  on  board  her,  to  cnrry  them  ort  anotixer  voyi^e  to 
thesame  place:  ngtlbr  the  purpose  of  conveying  tlieua /com 
■the  vendors  to  the  bankrupts,   but  that  they  might  be  sent 
'by  the  bankrupts  irpon  tt  mercantile  adventure,  for  which 
th^y  had  bougnt  them.    _Froni  not  adverting  to  these  mate- 
rial circumstances  an  inference  was  drawn  from  the  preced- 
ing decision,  ^icH  the  case  did  not  warrant,,  namely,  that 
the  rif;ht  of  stopping  iu  transitu  could  not  exist  after  a  deli- 
rery  of  goods  on  Board  achartered'ship.  Thisopii^ioD,  hoii^- 
ever,  was  exploded  in  the'case  of  BothUngk  v.  fngtis.  H.  43 
0, 3.  B.  R.  3  East.  381.  There  a  trader,  who  resiifed  in  Epg- 
Innd,  chartered  a  ship,  on  certain  conditions,  for  a  voyage  to 
R-uRaiq,  and  to  britig  goods  home  from  his  coivespoadsRt 
there,  who  accordingly  shipped  the  goods  on  account,  and.  at 
the  r'^sk  of  the  freighter,  and  sent  him  the  invoices  and  bills 
of  lading  of  the  cargo.     It  was  holden,  that  the  delivery  9f 
Ihb  goods,  on  boan^'  such  chartered  ship,  did  not  pceclixde 
-ihe  right  of  the  consignor  to  stop  the  good;  whil,a  iu  transitu 
on  board  the  same  to  the  vendee,  in  case  of  his  insolveucy, 
iQ  the  meia  time,  bttE^re  aetnal  delivwy,  any  more  ttian  if 

t  I'owl^    and    aaoDuTi    ii*<igii«e^  of    H  P«i  Vt<>lP>MC^'-3Altt4BSt7. 
HunUc  and  Co.  »■  MTtggart  tnd'Ca. 
M.T.  38G.3.  cited  in  7T.R,«3. 
1  EMt,623.aBd3£wt,38». 


1990  STOWAGfi  1^  TRANSITU. 


they  bad  been:  deKVered  on  bmrd  a  general  ahip  for  the 
tame  parpose* 

The  plaintifT*,  a  manufacturer  at  Norwich*  agreed  with 
I.  S.  for  the  purchase  of  some  pipes  of  wine,  one  of  which 
^as  to  be  paid  for  in  money^  and  for  the  remainder  L  S.  was 
to  take  goods.  I.  S.  wrotetoC,  his  correspondent  in  Londoo» 
to  send  the  wines;  C.  accordingly  purchased  the  winesof  D«, 
shipped  them»  and,  by  the  bill  of 'ladings  consigned  them  to 
the  plartitiff  by  a  vessel  employed  in  tbe  course  of  trade  be- 
tween Yarmouth  and  London.    On  the  arrival  of  the  Wine 
at  Yarmouth,  an  agent  for  the  plaintiflT  received  it  on  hisac- 
count,  and  deposited  it  in  the  cellar  of  the  defendant,,  who 
wag  to  be  paid  tor  the  cellar  room  by  the  plaintiff.    A  few 
days  after,  the  plaintiff  arrived  at  Yarmouth,  tasted  the 
wines,  and  took  samples  of  them.    Shortly  afterwards,  D., 
discovering  that  C,  to  whom  he  had  sold  the  wines,  was  a 
:man  of  no  property,  desired  the  defendant  to  keep  possession 
of  the  wine,  giving  him  an  indemnity.    The  pkintiff  having 
brought  this  action  for  the  recbveiy,  the  payment  for  one 
pipe,  and  the  agreement  as  to  the  remainder,  was  proved. 
This,  in  Lord  Kenyon*s  opinion,  gave  the  plaintiff  a  title 
to  the  whole.    It  was  then  contended,  that  as  the  plaintiff 
lived  at  Norwich,  the  goods  must  be.deemed  to  be  iit  transitu 
until  they  arrived  there;  whereas  here,  they  bad  arrived 
only  at  Yarmouth,  and  had  never  been  delivered  at  NorwicK ; 
that  the  usual  course  was,  to  put  them  into  lighters,  at  Yar-* 
mouth»  and  forward  them  to  Norwich ;  so  that,  until  their 
arrival  there,  they  were  in  transitu,  and  could  be  stopped  by 
the  owners.    But  per  Lord  Kenyon,  **  there  is  no  colour  for 
saying  that  these  goods  were  in  transitu.    I  once  said,  that 
to  confer  a  property  on  the  consignee,  a  corporal  touch  was 
necessary.    I  wish  the  expressioa  bad  never  been  used,  as  it 
says  too  much ;  but  here,  if  a  corporal  touch  was  necepsaiy 
to  confer  a  property  on  the  consignee,  it  bad  taken  place;  but 
all  that  is  necessary  is,  that  the  consignee  exercise  some  act 
of  ownership  on  the  property  consigned  to  him,  and  he  has 
done  so  here ;  he  has  paid  for  the  warehouse  room ;  he  baa 
tasted  and  taken  samples  of  the  wines ;  but  it  is  said,  they 
have  not  reached  the  plaintiff*s  place  of  abode,  where  they 
were  to  be  ultimately  delivered ;  but  I  think  there  was  a 
complete  delivery  at  Yarmouth.*' 

The  reader  will  have  collected  from  the  cases  in  the  pre* 
ceding  section,  viz.  Hunt  v.  Heaven  and  Mills  v.  Ball,  that 
where  goods  have  been  delivered  to  a  packer  or  wharfinger^ 

z  Wrisht  V.  Uwei,  4  Esp.  N.  P.  C.  82. 
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ibr  tbe  purpose  of  being  forwarded  to  an  ulterior  destination^ 
and  the  packer  or  wharfinger  may  be  considered  merely  as  a 
middle  man,  in  such  cases  the  right  of  stopping  in  transitu 
remains.  It  now  becomes  necessary  to  remark,  that,  where 
the^insolvent  has  no  warehouse,  or  no  other  place  of  delivery 
than  the  warehouse  of  the  packer,  &c,  and  there  is  no  place 
of  ulterior  delivery  in  view,  the  transitus  will  be  consiaered 
as  at  end  when  the  goods  have  arrived  at  such  warebquse^ 
that  being  their  last  place  of  delivery.  The  following  casea 
will  illustrate  this  rule ;         * 

Trover  for  goods.  It  appeared^  that  the  goods  in  question 
were  purchased  of  the  plaintiffs  at  Manchester,  by  one 
Moisseron  (who  was  the  general  agent,  in  London,  of  the 
house  of  Le  Grand  and  Co.  of  Paris)  in  the  name  of  that 
house ;  that  by  Moisseron's  directions  the  goods  were  sent 
for  him  to  the  house  of  the  defendant,  in  London,  who  was 
a  packer,  and  arrived  there  on  the  Si  of  Sept  180S;  that,' 
upon  their  arrival  there,  Moisseron  came  to  the  defendant's 
house,  and  had  some  of  the  goods  unpacked  and  sent  away, 
and  the  remainder  repacked  ; '  that  on  the  7th  September^ 
while  the  goods  so  repacked  remained  in  the  bouse  of  the  de- 
fendant, news  arrived  that  the  bouse  of  Le  Grand  and  Co.  at 
Paris,  had  failed ;  upon  which  the  plaintiffs  tendered  to  the 
defendant  his  charges  upon  the  goods,  and  required  that.tbey 
should  be  delivered  up  to  them.  It  also  appeared  that  Mois^ 
seran  had  a  general  power  either  to  send  the  goods  to  Le 
Grand  and  Co,  at  Paris^  or  to  Holland^  Germany,  or  such 
^ther  market,  as  he  should  think  most  beneficiaL  It  was 
holden  that  the  goods  in  the  hands  of  the  defendant  were 
not  any  longer  in  transitu. 

Trover  for  goods.  The  goods  in  question  bad  been  or- 
dered by  the  bankrupt*,  who  was  a  merchant  in  London,  of 
Messrs.  Wallers,  of  Manchester,  and  were  forwarded  by  them, 
directed  to  the  bankrupt,  at  the  Bull  and  Mouth  Inn,  on  the 
16th  March,  180$.  On  the  123d  of  March,  the  goods  were 
sent  from  the  Bull  and  Mopth  Inn  to  the  defendant's  bouse, 
who  was  a  packer,  not  in  consequence  of  any  orders  respect- 
ing those  particular  goods,  but  in  consequence  of  a  general 
order  from  the  bankrupt  to  send  all  goods  directed  to  him  to 
the  defendant's  house.  On  the  11th  March  the  bankrupt, 
who  lived  in  lodgings,  and  had  no  warehouse  of  his  own,  ab- 
'sconded,  leaving  no  clerk  to  accept  goods  or  orders  for  him. 


y  Leeds  and  anotiier  v.  Wright,  3  Bos.    z  Scott  and  others,  assignees  of  Berkley 
ft  Pul.  320.  a  bankrupt,  r.  Pettit,  3  Bos.  &  Pnl, 
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Oo  the  arrival  of  *thie  goods  at  tbe  defeodaQt'a  boqae,  tbejf 
were  booked  for  the  account  of  tbe  bankrupt ;  and  tbe  de- 
feadabt  not  knowing  tbatthe  bankrupt  had  then  ab^condedy 
and  not  having  any  directions  from  bim  reapecting  the  goods, 
caused  them  to  be  unpacked  with  a  view  to  ascertain  of  what 
they  consisted.  On  the  Slat  of  March,  Messrs.  Wallers  hav- 
ing learned  tbe  situation  of  the  bankrupts  affairs,  claimed  th^ 
gMds '  from  the  defendant,  and  on  the  day  after  they  wece 
demanded  by  tbe  assignees.  The  defendant,  being  indemni- 
fied by  Messrs.  Wallers,  refused  to  deliver  the  goods  to  the 
plaintiffs.  It  was  holden,  that  tbe  transitus  was  at  an  end, 
inasmuch  as  there  was  not  any  other  place  of  delivery  than 
the  warehouse  of  the  packer;  the  gooes,  when  arrived  there, 
had  come  to  their  last  place  of  delivery,  and  consequently 
were  no  longer  liable  to  the  right  of  stoppage  in  transitu. 

So,  where  the  goods  have  so  far  gotten  to  the  end  of  tbeic 
journey,  that  they  wait  for  new  orders  from  the  purchaser  to 
put  them  again  in  motion,  to  communicate  to  them  anothei; 
substantive  destination,  and  if  without  such  orders,  they. 
Would  continue  stationary,  the  right  of  stopping  in  transita 
is  gone. 

A.  and  B.*,  traders,  living  in  London,  were  in  the  course  o£ 
ordering  goods  of  the  defendants,  cotton-manufecturera  at 
Manchester,  to  be  sent  to  M.  and  Co.  at  Hull,  for  tbe  purpose 
of  being  afterwards  sent  to  the  correspondents  of  A.  and.B. 
at  Hamburgh ;  and  on  the  Slst  March,  A. and  B.  sentordera 
to  the  defendants  for  certain  goods,  to  be  sent  to  M.  and  Co. 
at  Hull,  to  be  shipped  for  Hamburgh  aa  usual.  It  was 
holden,  that  as  between  buyer  and  seller  the  right  of  the  de* 
fendants  to  stop,  as  in  transitu,  was  at  an  end  when  the  goods, 
came  to  the  possession  of  M^  and  Co.  at  Hull,  for  they  were 
for  this  purpose  the  appointed  agents  of  the  vendees,  and  re- 
ceived orders  from  them  as  to  the  ulterior  destination  of  the 
goods ;  und  the  goods,  after  their  arrival  at  Hull,  were  to 
receive  a  new  direction  from  the  vendees. 

So  if  after  goods  are  sold^,  they  remain  in  the  warehouse 
of  the  vendor,  and  he  receives  warehouse  rent  for  them,  thia 
amounts  to  a  delivery  of  tbe  goods  to  the  purchaser,  so 
as  to  put  an  end  to  the  vendor's  right  of  stopping  them  tfi 
transitu. 

So  where  the  purchaser  of  goods  received  from  tbe  seller 
an  order  to  the  wharfinger  in  whose  warehouse  tbe  goods 

a  Dizon  and  oUien,  awigneea  of  Bat- .  b  Huny  v.  Mang^ffj  1  Camp.  M.  P,  C. 
tier,  a  bankrupt,  v.  B^dwen,  5  Bast,       452. 
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were  d^pOftited,  ta  deliver  tfaein ;  and  thepurcliaser^  havitigj 
lodged  thie  order  With  the  vfrharfing6t,  be  transferred  the 
good^  into  the  name  of  the  purchaser;  it  was  holden*,  that 
by  such  trattsfer  the  wharfinger  becani^  a  trustee  for  the 

!iurcbaser,  and  there  wacs  an  execoted  delivery  sis  much  Ai 
f  the  goods  had  beetr  delivered  into  the  barrds  of  (he  pur- 
chaser. So  Where  goods  being  entered  in  the  bboks  of  the 
W.  I.  Dock  Company  in  the  name  of  A.  he  received  the 
usual  cheque  for  thenr,  which,  having  sofd  the  ^oods  for 
fiioney  to  Bk,  he  indorsed  and  delivered  to  birh,  and  B.  after- 
wands  scrld  the  good^  da  cvedit  andf  delivered  the  cheque  to 
"  CI ;  it  was  liolden',  thart  on  C.'s  insolvency  A.  could  not 
f  fbr  the  benefitof  B.)8top  the  goods,  although  they  continued 
to  statid  in  his  riame.  and  he  paid  rent  for  them,  and  although 
the  cheque  hapd  not  been  lodged  with  the  Dock  Company.  So 
where  the  d^ndante  sold  to  L'S;  a  quantity  of  timber,  tUeH 
lying  at  their  wharf,  for  the  price  of  which  I.  S.  gave  th^ 
defendants  bills  payable  at  a  future  day;  I.  S.  having  marked 
the  timber  with  bia  own  mark,  afterwards  0old  it  to  the 
plaintiff,  who  paid  him  for  the  same.  The  plaintiff  went  to 
the  wharf,  appri^d  the  defendants  of  his  purchase,  received 
for  answer  that  it  was  very  well^  and  that  they  would  gd 
with  him  and  shew  him  the  timber,  which  they  accordingly 
did,  and  thereupon  the  plaintiff  put  his  own  mark  on  the 
timber.  The  bills  given  by  I.  S.  to  the  defendants  having 
been  dishonoured,  they  claimed  to  stop  in  transitu;  but  it 
was  holden®,  that  there  was  an  executed  delivery,  and  that 
the  plaintiff  having  given  notice  to  the  defendants,  that  I.  & 
bad  sold  the  property  to  him,  and  his  then  marking  it  as  his 
own,  made  an  end  of  tlie  transit,  and  the  defendants  could 
no  longer  retain  or  stop  the  timber.  Lord  Ellenborough, 
C.  J.  observed  in  this  case,  that  the  change  of  mark  from  A, 
to  B.  on  bales  of  goods  in  a  warehouse,  had  been  holden  by 
the  House  of  Lords,  in  a  late  case,  to  operate  a6  an  actual 
deliveiy  of  the  goods. 

Where  goods  are  delivered  to  a  vendee  at  a  wharf,  who 
afterwards  ships  them  there,  no  subsequent  stoppage'  of 
the  goods  in  transitu  can  take  place. 

4.  How  far  the  Negotiaiion  of  the  Bill  of  Lading  may  te^id 
to  defeat  the  Right  of  stopping  in  Transitu. — Where  the  pro- 
perty in  goods  has  passed  to  a  vendee,  subject  only  to  be 

r  . 

A  Hannaa  ▼.  Andersion,  3  Ca|Bp.»N.  P.    d  Spear  v.  Traven,  4  Camp.  N.  P.  C. 
C.  243.    See  VHiitehouse  t.  Fiott,       251. 

12  £ut,  614.  e  Stnveld  ▼.  Huglies,  14  Eait,  308. 

f  Noble  T.  Adams,  7  Taimt.  59. 
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divested  by  the  vendor's  right  to  stop  them  while  in  transitu, 
such  right  must  be  exercised,  if  at  all,  before  the  vendee  has 
parted  with  the  property  to  another  for  a  valuable  considera- 
tion, bond  Jide^  and  by  indorsement  of  the  bill  of  lading, 
(without  notice  of  such  circumstances^  as  render  the  bill  of 
lading  not  fairly  and  honestly  assignable,)  given  him  a  right 
to  recover  them' ;  for  tbe  indorsement  of  a  bill  of  lading  for 
a  valuable  consideration,  and  without  notice  by  the  indorsee 
of  a  better  title,  passes  tbe  property. 

The  legal  title,  however,  of  the  indorsee  of  a  bill  of  lading* 
may  be  impeached  on  the  ground  of  freud*^ ;  but  tbe  mere 
circumstance  of  tbe  indoraee  knowing  at  the  time  when^the 
bill  of  lading  was  indorsed  and  delivered  to  him,  that  the 
consignor  had  not  received  money  payment  for  his  goods, 
but  had  only  taken  the  consignee's  acceptances,  payable  at 
a  future  day  not  then  arrived,  is  not  sufficient  to  invalidate 
the  title  qf  the  indorsee,  in  a  case  where  the  absence  of  fraud 
and  mala  fides  is  founds 

A.  being  indebted  to^B.  on  the  balance  of  accounts  in- 
cluding bills  of  exchange  still  running,  accepted  by  B.for  A., 
consigned  goods  to  B.  on  account  of  this  balance.  It  was 
holden,  that  A.  was  not  intitled  to  stop  the  goods  in  transitu, 
upon  B.  becoming  insolvent  before  the  bills  were  paid ;  be- 
cause tbe  goods  being  consigned  to  B.  on  account  of  tbe  ba- 
lance which  then  existed  in  B.'s  favour,  tbe  property  vested 
in  B.  absolutely^. 

So  if  the  purchaser  of  goods  to  be  paid  by  bill  after  giving 
his  acceptance  during  the  time  of  credit,  and  while  the  goods 
are  in  transitu  sells  them  to  a  third  person  for  a  valuable 
consideration,  without  transferring  any  bill  of  lading  to  him, 
the  right  of  the  original  vendor  to  stop  tbe  goods  in  transitu 
is  taken  away^ 

By  the  usage  of  trade  West  India  Dock  warrants",  in- 
dorsed, bondjide^  and  for  good  consideration ;  transfer  tbe 
property  in  the  goods,  like  a  bill  of  lading,  aod  prevent  the 
exercise  of  the  right  of  stopping  in  transitu. 

g  LickbfiTowT. Mason,  2  T.  R.j6S.  See  1  Camp.  N.  P.  C.  369.  and  Bano# 

Uie  argnment  of  Buller,  J.  6  East,  v.  Coles,  3  Ctoip.  N.  P.  C.  92. 

21 .  n.  k  Veitue  y.  Jewel,  4  Camp.  N.  P.  C.  SI . 

h  Wright  T.  Campbell,  4  Burr.  2046.  1  Davis  ▼.  Reynolds,  4  Camp.  N.  P.C. 

Salomons  v.  Nissen,  2  T.  R.  674.  267. 

i  Cuming  v.  Brown,  0  East,  606.    See  m  Zwinger  ▼.  Samuda,  Holt,  H.  P.  C 

ftrther  on  this  subject  Coxe  t.  Har-  396.  per  Park,  J.  but  see  the  case  in 

den,  4  East,  211.    Waring  v.  Coz,  bianc,  7  Taunt  866.  and  Lucas  t. 
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1.  Definition.^ Of  the  Remedies  iti  the  Common  Law 
Courts  for  the  Recovery  of  lithes,  or  the  Value 
thereof 

-DeFJN/T/ON.— Tithes  are  a  tenth  part  o^the  annual 
increase  of  land,  or  of  beasts,  &c.  on  the  land,  and  of  the  la- 
bour and  industry  of  the  occupier,  payable  to  the  parson  of 
each  parish  for  his  maintenance* 

They  are  an  incorporeal  ecclesiastical  inheritance,  collate- 
ral to  the  estate  of  the  land*. 

As  to  the  time  of  the  introduction  of  tithes  into  England, 
and  their  being  claimed  as  a  civil  right,  with  the  history  of 

a  11  Rep.  13.  b. 
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tbem  before  their  legal  establishment,  see  SeldeD's  History 
of  Tithes. 

Before  the  stat.  39  H.  8.  c.  ?•  an  action  for  tithes  could  not 
have  been  maintained  in  the  temporal  courts;  but  by  the 7th 
section  of  that  statute  it  is  enacted,  **  that  any  persons  haTiDg 
an  estate  of  inheritance,  freehold,  term,  or  interest  in  tithes, 
and  being  disseised,  or  othernriae  kept  or  put  out  of  posses- 
sion thereof,  shall  have  such  remedy  in  the  temporal  courts 
for  recovering  the  same  as  the  case  may  require,  in  like 
manner  as  they  may  for  lands,  tenements,  and  other  here^ 
ditaments.'*    By  *force  of  this  statute,  tithes  have  at  this  day 
a|l  ik^  incidents  belonging  to  tempofal  inheritances.  Hence 
an  ejectment  may  be  maintained  for  titbei^^ 

Where  the  person  entitled  to  tithes  agrees  by  parol  with 
the  occupiers  of  the  land,  that  they  shall  bold  the  lands  dis« 
chained  of  tithes  for  a  certain  time,  or  during  the  life  of  the 
tithe  owner,  iq  consideration  of  the  paymeat  of  a  certain 
sum  annually,  an  action  of  indebitatus  a3sumpsit  may  be 
maintained  by  the  tithe-owner,  against  the  occupier,  for  the 
pop-payment  of  the  sum  ^ceed  on. 

In  order  to  support  Ibis  action,  the  plaintiff  must  prove 
the  occupation  of  the  defendant,  the  agreement^  and  the  re- 
tainer of  the  tithes  under  that  agreements  To  this  action 
the  defendant  cannot  set  up  as  a  defence,  Ifaat  the  plaintiff 
was  simoniacally  presented'. 

If  by  the  terms  of  the  agreement  the  money  is  to  be  paid 
on  a  certain  day*,  interest  will  be  recoverable  from  that  day^  ' 
but  if  it  is  simply  agreed,  that  the  money  shall  be  paid,  and 
there  is  not  any  day  fixed  for  the  payopent,  then  %\)a  ii^resl 
cannot  be  recovered. 

By  Stat.  7  &  8  W.  3.  c.  6.  (made'  perpetual  by  stat  3  A  4 
And.  c.  18. 4».  1.)  a  summary  method  of  proceeding  before  two 
J.  P.  is  prescribed  for  recovering  small  tithes  under  the  value 
of  AOs.  But  this  statute  contains  a  proviso'^  that  if  the  party 
complained  of  shall  insist  beCpre  the  J.  P.  upon  any  Draacrip- 
tion,  composition,  modus>  aaieement,  or  title,  ma  deliver 
the  same  in  writing  to  the  J.  P.  subftcribed  by  bins  or  hei,  and 
shall  give  security  to  the  compkiinant  to  pay  auch.  costs  as, 

b  Prieat T.Wood, CQ>^Cvr. 301.  Iibsi,  H. T.  U G. 3.  Loid  lairalM^ 

e  Pfeake*t  Erid.  41 1 .  ed.  2d.  rough,  C.  J.  5  £Bp.  N.  P.  C  IH.  S«dL 

d  frookaby  ▼.    Wastti,   S  lianb.  3S.  qucre. 

6  TAunt  333.8.0.                       *  f  S.S. 
«  Sbipley  y.  Hammond^  Londoa  at* 


TITHES. 


1M7 


upon  a  trial  at  law,  shall  be  given  against  bim,  in  case  the 
prescription,  &c*  be  not  allowed,  then  the  J.  P.  shall  forbear 
to  give  judgment,  and  the  complainant  may  prosecute  the 
adverse  party  for  the  subtraction  of  tithe  in  any  court,  as  be- 
fore this  act.  The  9th' section  directs  the  judgment  given 
by  virtue  of  this  statute  to  be  enrolled  at  the  next  general 

auarter  sessions,  and  after  enrolnient,  and  satisfaction  made, 
ie  judgment  shall  be  a  bar  to  conclude  the  party  entitled 
ta  the  tithe  from  any  other  remedy. 

^  • 

By  Stat  7  &  8  W.  3.  c.  34.  (made  perpetual  and  extended 
to  all  customary  payments  belonging  to  an^  church  or  chapel 
by  1  Geo.  t  stat.  d:  c.6.)  the  like  remedy  is  extended  to  alt 
tithes  due  from  Quakers,  and  two  J.  P.  empowered  to  ascer- 
tain what  is  due,  and  to  order  payment,  so  as  the  sum  or- 
dered does  not  exceed  10/. 

These  statutes  were  made  in  favour^  to,  and  for  the  ease 
and  benefit  of  quakers,  and  to  save  them  from  troublesome 
and. expensive  prosecutions.  But  it  was  never  meant  that 
s  mere  scruple  of  theirs,  or  an  obstinate  withholding  of  the 
tithes  should  be  any  hindrance  to  the  matter's  being  deter- 
mined by  the  J.  P.  This  would  have  frustrated  the  very 
intention  of  the  legislature,  which  meant  to  give  this  juris- 
diction to  the  justices  in  that  very  case ;  where  thereat 
right  and  tiite  to  the  tithes  should  not  be  in  dispute. 

For  the  mode  of  proceeding  under  these  statutes,  see 
Burn's  Just.  tit.  Tithe's. 

Another  remedy  for  ttie  subtraction  o&  tithe  is,  the  action 
of  debt  on  the  stat.  S  £•  6.  which  will  be  the  subject  of  the 
following  section. 


g  See  R.  V.  Wakefield,  1  Bun.  487.    Bujm*i  J.  tit.  Titbei,  8.  C. 
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II.  Debt  an  StcU.  2^3  Edw.  Q.  c.  13.  for  not  setting 
out  TUhes.—Of  the  ProvUiom  of  the  StatuU^ 
and  the  Construction  thereof — Of  the  Persons 
to  whom  TUhes  are  due. — Of  tlu  Persons  by 
whom  and  against  whom  an  Action  on  the  Sta-^ 
iuie  may  be  brought. — Of  the  Declaration. — 
Pleadings. — Evidence.  —  Verdict.  —  Costs. — 
Judgment. 

Of  the  Provisions  of  the  Statute,  and  the  Construction 

thereof  {I). 

Bt  the  firet  section  of  this  statute  it  is  enacted,  **  that  every 
of  the  king's  subjects  shall  truly  and  justly,  without  fraud  or 
guile,  diyide,  set  out,  and  pay  all  manner  of  their  preifia/ 
tithes  (9)  in  their  proper  kino,  as  they  arise,  tn  such  manner 
and  form  as  hath  been  of  tight  yielded  and  paid  within  fort^ 
years  next  befdre  the  making  this  act,  or  of  right  or  cusSom 
ought  to  have  been  paid.    And  no  person  shall  carry  nway 
such  or  like  tithes  which  have  been  yielded  or  paid  within    ^ 
the  said  forty  years,  or  of  right  ought  to  have  been  paid  in 
the  places  tithable,  before  be  h^s  justly  divided  or  set  forth, 
for  the  tithe  thereof,  the  tenth  part  of  the  same,  or  other- 
wise agreed  for  the  tithes  with  the  parson,  vicar,  or  other 
owner  or  farmer  of  the  same  tithes,  under  the  pain  of  forfei- 
ture of  treble  value  of  the  tithes  so  carried  away.'* 

This  statute  was  made  soon  after  the  dissolution  of  the 
monasteries,  before  which  time  the  tithes  were  in  the  hands 
of  religious  persons,  and  the  usual  remedy  for  the  subtrac* 
tion  of  them  was  in  the  ecclesiastical  courts.  But,  when 
tithes  became  lay  fees,  it  was  thought  necessary  to  provide 
a  renbedy  for  these  injuries  in  the  temporal  courts,  and  this 
statute  was  made  for  that  purpose.  It  is  worthy  of  remark^ 
however,  that  several  years  (nearly  forty)  elapsed  before  any 


(1)  See  Sir  Edward  Coke's  exposition  of  this  statute,  2  Inst. 

(9)  Rempu'ks  will  be  found  in  the  subsequent  pages  on  those 
parts  of  the  statute  which  are  printed  in  iulics. 
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proceeding  was  instituted  on  this  statute  in  the  temporal 
courts.    An  opinion  at  first  prevailed,  that  as  the  person 
to. whom  the  treble  value  was  given  was  not  speciBed,  such 
value  belonged  of  right  to  the  king.    But  in  E.  T.  99  £liz. 
upon  an  information  filed  by  the  Queen's  attorney-general 
against  one  Wood,  for  not  setting  out  his  lithe,  whereon  the 
defendant  was  found  guilty,  it  was  solemnly  adjudged  by  the 
Court  of  Exchequer,  (upon  motion  in  arrest  of  judgment)  that 
the  treble  value  did  not  belong  to  the. king,  but  to  the  party 
interested,  who  might  maintain  an  action  of  debt  for  re- 
covering the  same.    In  conformity  with  this^^pinion,  an  ac- 
tion of  debtatthesuitof  the  party  interested,  (more frequently 
termed,  the  party  grieved)  nas  ever  since  been  considered  as 
the  proper  remedy;  and  in  Beadilsv.  Sherman,  E.T.  40.  Eliz. 
B.  R.  (see  the  record,  Co.  Ent.  p.  161.  2nd.  ed.)  where  this 
form  of  action  was  adopted,  the  plaintiff  obtained  j  udgment ; 
although,  on  motion  in  arrest  of  judgment,  it  was  urged,  that 
as  the  statute  had  not  mentioned  the  court  in  which  the 
treble  value  was  to  be  recovered,  the  only  remedy  was  in  the 
spiritual  court    This  judgment  was  afterwards  affirmed  on 
error  in  the  Exchequer  Chamber.    ''And  now,  (adds  Sir 
£.  Coke,  at  the  conclusion  of  the  record,  Co.  Ent.  p.  162.) 
actions  of  debt  on  this  statute  are  frequent  and  usual.'' 

Predial  Tithes.'] — ^This  clause  is  expressly  confined  to  pre- 
dial tithes,  and  does  Dot  extend  to  mixed  or  personal  tithes. 
Hence,  where  in  an  action  on  this  statute  for  not  setting  out 
the  tithes  of  cheese^  calves,  lambs,  &c.  the  plaintiff  obtained  a 
verdict;  on  motion  in  arrest  of  judgment^,  it  was.  objected, 
that  the  tithes  in  question  were  not  predial  tithes,  and  con- 
sequently not  within  this  statute,  which,  being  penal,  ought 
DOt  to  be  extended  by  equity ;  and  of  this  opinion  was. the 
whole  court.  So  where  the  plaintiff  declared  for  not  setting 
out  predial  tithes^  and  other  tithes  as  the  tithes  of  lamb, 
wool,  &c.  and  the  jury  found  a  general  verdict^  judgment 
was  arrested  upon  the  like  objection. 

Description  of  predial  Tithes. — In  general,  under  the  term 
predial  tithes  are  comprehended  the  tithes  of  such  products 
of  the  earth  as  are  renewed  yearly,  either  spontaneously  or  by 
culture;  as  the  tithes  of  corn,  flax,  hay,  hops,  saffron,  woad^, 
&C. ;  and  the  fruit  of  trees,  as  apples,  cherries,  pears,  &c. 

Tithe  of  wood  also,  as  coppice^wood,  &c.  (3),  is  predial, 

h  Booth  ▼.  Southraie,  2  Imt  649.  k  Norton  ▼.  Clarke,  1  Gwill.  428. 

i  Paio  y.  Nichols,  1  Brownl.  65. 


(3)  **  All  coppice  woods  are  liable  to  tithes;  and  although  non 
annuatim  renovantur,  yet  in  a  certain  course  of  time  after  they  are 
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and  tfaat  there  was  not  any  ground  for  saying,  that  tithe  ougbl 
not  to  have  been  paid  here.  Bullet^  J.  observed,  that  with 
respect  to  the  presuoiption  of  a  grant  in  favour  of  the  defen* 
daiit»  be  thought  be  could  not  leave  that  questioo  to  the  Jury 
without  some  evidence  to  support  it,  and  here  was  none:  if 
indeed  it  had  appeared  that  this  land  had  been  ploughed  be* 
fore^  and  yet  no  tithes  had  been  exacted  for  it^  that  might  Aaee 
afforded  some  ground  for  such  a  presumption^,  but  he  thought 
that  the  onus  of  proving  the  exemption  lay  with  the  defen- 
dant.   Rule  discharged. 

But  in  a  case  where  the  declaration  merely  stated*,  that 
the  tithe  bad  been  yielded  and  paid  forty  yeais  before  mak- 
ing the  act,  without  averring  that  tithes  were  payable, 
and  of  right  ought  to  be  paid,  and  there  was  not  any  evi- 
dence of  tithe  ever  having  been  paid ;  it  was  holden,  that 
the  plaintiff  could  not  recover.  The  court,  however,  granted 
a  new  trial,  ordering  the  declaration  to  be  amended  by  the 
introduction  of  the  necessary  averment.  It  was  admitted 
by  Wilmot,C.  J.  (delivering  the  opinion  of  the  court  in  the 
preceding  case)  that  if  it  appeared  that  the  land  had  never 
paid  tithe,  and  had  been  constantly  ploughed,  it  would  be 
open  to  presumption  of  a  grant;  but  that  the  onus  of  prov- 
ing the  exemption  lay  on  the  defendant 

Justly  divided  or  set  forth."] — ^If  the  owner  justly  divide 
the  tithe  from  the  nine  parts^,  and  sets  it  out,  but  immedi- 
ately afterwards  carries  the  same  away,  this  will  be  con- 
sidered as  fraud  and  guile  within  this  statute. 

Agreed  for  the  Tithes  with  the  Parson,  ^c.^ — Although  a 
lease  of  tithes  cannot  be  without  deed^,  yet  a  parol  agree- 
ment for  retaining  tithes  will  be  sufficient  to  bar  the  parson, 
&c«  of  his  action  of  debt  on  this  statute.  An  agreement  for 
the  retaining  of  tithes  is  frequently  termed  a  composition; 
but  in  the  adoption  of  this  term,  care  must  be  taken  not  to 
confound  it  with  a  composition  real,  which  is  an  agreement 
of  a  different  nature,  and  upon  which  some  remarks  will  be 
made,  when  that  term  occurs  in  the  subsequent  provisions 
of  this  statute. 

It  is  clear,  that  where  a  parson,  &c.  has  entered  into  an 
agreement  with  the  occupiers  of  the  land  for  the  retaining 
of  their  tithes,  an  action  cannot  be  maintained  for  not  set- 

2  See  the  same  opinioD  ezpreised  l^  b  Heale  ▼.  Sprat,  2  Inst.  649.    Ander- 

WUmot,  C.  J.  in  Bianaaeld  v.Cluke,  ion*8 case, Clayton, 20.  S.  P. 

5T.R.265.n.  c  Bernaid  ▼.  EreoM,   I  Uv.  24.    T. 

a  Mansfield  ▼.  Claike,  5  T.  R.  194.  n.  Raym.  14.  S.  C. 
3  Gwm.  950.  a.  (g)  S.  C 
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tiog  out  the  tithe,  until  such  agreetnent  or  conkposition  is 
determined,  and  that  suqh  composition  cannot- be  deter«* 
mined,  by  the  parson,. &c.  without  giving  a  reasonable  notice 
to  the  occupiers  of  the  land.  I  am  not  aware  of  any  qase  in 
which  it  has  been  solemnly  adjudged  what  is  ruaspnable 
notice  for  the  determinatiopof  such  composition. 

It  will  be  proper,  however,  to  remark,  that  in  Wyburd 
V.  Tuck,  1  Bos.  &  Pul.  465.  Buller,  J.  considered  this  point 
as  quite  determined,  observing,  that  in  the  case  of  Hewitt  t. 
Adams,  D.  P.  April  19th,  1782,  where  the  notice  had  been 
given  only  one  month  before  Michaelmas  Day,  at  which 
time  the  composition  was  payable,  upon  a  question  put  to 
the  judges,  whether  such  notice  was  sufficient,  they  were 
unanimously  of  opinion,  it  was  not;  and  said  expressly,  that 
a  notice  to  determine  a  composition  ought  to  be  given  with 
analogy  to  the  notice  given  in  a  holding  of  land. 

So  in  Bishop  v.  Chichester,  E.  S7  G.  3.  In  Cane.  4  Gwro. 
131&  2  Bro.  Ch.  C.  161.  S.  C.  Ld.  Thurlow,  C.  said,  that  he 
thought  the  rules  of  notice  for  determining  compositions  for 
tithes  were  exactly  the  same  as  those  between  landlord  and 
tenant  from  year  to  year.  In  Wyburd  v.  Tuck,  1  Bos.  & 
Pul.  458.  the  principle  of  the  above-mentioned  decision  in 
the  House  of  Lords  was  adopted  by  Buller,  Heath,  and 
Rooke,  Js.  (5).  Agreeably  to  these  opinions^  reasonable 
notice  for  the  determination  of  a  composition  is  half  a  year's 
notice,  ending  at  the  expiration  of  the  year.  But  this  no- 
tice is  not  required  to  ne  given  to  an  occupier  who  dis- 
claims the  tithe  owner's  title  to  the  tithes  in  kind ;  -as  where 
the  occupier,  who  had  been  under  a  composition,  refused 
to  pay  it  or  to  set  out  the  tithe',  alleging  that  be  was  ex- 
empted by  a  modus. 

d  Bower  t.  Major,  C.  B.  1  Bioderip»4. 


(5)  Eyre,  C.  J.  expressed  a  different  opinion,  observing,  '*  that 
the  analogy  between  land  and  tithe  did  not  appear  satisfactory  to 
him ;  land  was  either  taken  on  a  holding  from  Lady-day,  or  from 
Michaelmas,  or  from  some  other  time,  and  then  notice  to  quit  most 
be  given  accordingly.  But  if  a  composition  is  to  be  determined 
on  any  just  principles,  the  notice  must  be  given  from  a  period 
suitable  to  the  nature  ^of  the  tithes,  and  with  relation  to  the 
manner  and  cultivation  of  the  land.  There  must  be  such  a  rule 
as  will  enable  the  tenant  to  cultivate  his  land  in  the  manner  mbst 
beneficial  to  himself,  accordingly  as  he  is  to  pay  a  composition  or 
in  kind."  It  has  always  been  tne  received  opinion  of  the  Court  of 
Exche<|uer,  that  such  a  reasonable  notice  should  be  given  as  might 
determine  the  farmer  in  what  manner  to  cultivate  his  land. 
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The  genetftil  doctfine  laid  down  in  Hewitt  v.  Adonsy  aa  to 
the  necessity  of  a  notice  to  determine  a  composition^  was  re» 
cognized  in  Fell  v«  Wilson,  1^  Eaat,  83.,  wbere  it  was 
holden,  that  a  mere  general  demand  of  tithe  and  a  refusal  to 
take  tbe  ium  tendeiid,  could  not  be  cooaidered  as  a  deter- 
mination of  a  subsiatiog  composijiton. 

A  composition  between  the  ioenmbentand  tbeoocupidrs 
of  land  within  the  parish,  determines  on  the  death  of  the  in** 
cumbent*,  and  hie  successor  is  not  obliged  to  give  notice  o£ 
bis  intention  to  take  the  tith^  in  kind ;  but  if  the  ancecssar, 
after  induction  into  the  benefice,  aceept  tbe  compoaition^ 
such  acceptance  will  be  deemed  a  confirmaliooy  aaud  insnsh 
case  tbe  regular  notice  must  be  given  (3). 

If  a  rector,  &c«  having  made  a  compositioi/,  heaae  tithes; 
and  the  lessee  makes  no  alteration  in  the  composition;  when 
the  tithes  revert  to  the  rector,  &c.  the  occupier  of  land  will 
conthfiue  to  hold  under  the  composition  originally  made  by 
the  rector,  Abc.  and  conaequently  will  be  entitled  to  potioe, 
before  the  rector,  kc.  can  take  the  tithes. in  hind; 

The  late  vicar  of  A.  made  certain  compositions  with  his* 
parishioners  for  the  vicarial  tithea',  which  were  payable  on 
tbe  29th  September;  and,  the  EasterofTerings  were  payable 
on  the  lOth  April  in  each  year;  and  having  received  bisconh- 
positions  up  to  the  2Ptb  September,  1809,  he  died  on  tbe 
10th  March,  1803.  In  the  May  following,  the  defendant,  the* 
present  vicar,  was  presented,  and  in  November  following^ 
was  inducted.  The  Easter  offerings  were  collected  by  the 
sequestrator  after  April,  180S;  and  were  paid  over  by  him  to 
the  defendant;  and  after  Michaelmas,  in  tbe  same  year,  the 
defendant  received  the  vicarial  tithes  from  some  ot  tbe  pa- 
rishioners, according  to  the  composition  of  bis  predecessor^ 
«nd  from  others  according  to  new  compositions,  some  more, 
some  less,  than  the  former,  in  all  to  the  amount  of  181/.  and 

e  Agreed  in  Brawn  y.  Barlow,  H.  3  G.    f  Wybon)  t.  1\iek|  I  Bte.  ft  Pq1.45B. 
2.  ScMo.  3  Gwm.  1001 .  g  Wimamt  v.  BoweU,  10  Bait,  aaS. 


(6)  A  rector  agreed  with,  an  occupier  of  land  for  a  certain  sum  of 
money,  in  lieu  of  tithes  payable  yearly  at  Michaelnias^.  Tbe 
rector  died  about  a  month  before  Michaelmas.  It  was  decreed, 
that,  the  agreement  having  been  determined  •  by  the  death  of 
the  rector,  the  successor  should  be  intitled  to  tithes  in  kind  from 
such  death,  and  the  executor  of  the  last  incumbent  to  a  proportion^ 
according  to  the  agreement,  until  the  death  of  the  testator. 

•  Bff;T.1730.  Btnbr.SM. 
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upwards*  The  ^laintifiii,  who  were  the  jpenoaal  represen- 
tivQ3  of  the  late  vicar,  brought  this  action  tor  money  had  and 
received,  against  the  present  vicar,  to  recover  a  proportion  of 
such  compositions  up  to  the  time  of  the  late  vicar's  death, 
amounting,  as  they  calculated  them,  to  Q,SL  and  upwards. 
The  defendant  disputed  his  liability  to  account  for  the  com^ 
positions  which  were  not  due  till  his  own  time,  but  paid  $0^ 
into  court,  in  order  to  cover  any  small  sums  which  might 
have  been  due  for  tithes  or  dues,  which,  if  received  in  kind, 
might  have  accrued  between  the  20th  of  September,  1802, 
and  the  death  of  his  predecessor  on  the  10th  of  March,  1803; 
which  sum,  it  clearly  appeared,  was  more  than  sufficient  to 
cover  any  such  tithes  or  dues.  It  waa  contended  that  the 
present  vicar,  having  adopted  the  compositions  made  by  his 
predecessor,  and  received  them  as  such ;  an^  the  considera- 
tion for  such  payment  being  for  tithes,  part  of  which,  at  least, 
bad  accrued  in  the  time  of  such  predecessor,  had  thereby 
charged  himself  with  receiving  a  proportionable  part  of  the 
gross  sum,  up  to  the  time  of  his  predecessor's  death  for  his 
use^and  had  admitted  his  liability  pro  ratft.  to  the  plaintiffn^ 
by  payment  of  money  into  court.  This  case  was  compared 
to  the  case  of  Paget  t.  Gee,  AmbL  108.  1  Burn's  Just,  tit 
Distress,  s.  18.  where  tenant  in  tail  having  leased,  but  not  ac- 
cording to  the  statute,  and  dying  without  issue,  between  the 
days  of  payment,  and  the  remainder  man  having,  received  the 
wnole  rent.  Lord  Hardwicke  held  the  latter  liable  to  account 
for  a  proportion  up  to  the  death  of  tenant  in  tail :  but,  pet 
Lord  Eltenborougb,  C.  J.,  in  the  case  cited,  each  day's  occu- 
pation by  the  tenant  was  valuable  to  him,  and  therefore  there 
might  be  an  equitable  apportionment  of  the  rent  accruing 
from  day  to  day,  in  respect  of  such  valuable  occupation;  and 
the  remainder-man,  who  received  the  whole,  might  well  be 
considered  as  equitably  accountable  for  the  proportion 
which  accrued  in  the  time  of  the  tenant  in  tail.  But  here 
the  composition  was  at  an  end,  by  the  death  of  the  former 
▼icar,  and  the  present  vicar  in  fact  received  nothing  for  hiin ; 
for  no  tithes  had  become  due  since  the  last  payment  in  Sep- 
tember, beyond  what  the  money  paid  into  court  was  suf* 
ficient  to  coyer* 

Second  Section  of  Stat. 9^3  Ed.  6.]—** The  second  sec- 
tion empowers  the  rector,  &c.  or  his  servant,  to  see  that  the 
tithe  is  justly  set  forth,  and  to  carry  away  the  same,  and 
gives  a  remedy  in  the  ecclesiastical  court  for  the  recovery 
of  the  double  value  of  tithe  subtracted  with  costs.'* 

As  to. the  firat  part  of  this. branch,  it  is-meitlydeclamtoiy- 
of  the  common  law^  because,  for  stopping  the  way  of  the 
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party  to  whom  the  tithes  .ought  to  be  paid,  an  action  od  the 
case  might  have  been  maintained  at  common  law.    As  to 
the  second  part,  it  is  to  be  observed,  that  the  parson,  fcc.  wa9 
entitled  in  the  ecclesiastical  court  to  recover  the  tithes  them- 
selves, and  therefore  the  double  value  in  addition  made  the 
recovery  in  the  ecclesiastical  court  equivalent  to  the  treble 
forfeiture  under  the  former  clause;  but  costs  being  given  by 
this  action,  rendered  the  suit  in  the  ecclesiastical  court  more 
advantageous ;  for,  at  the  common  law,  the  plaintiff  was  not 
entitled  to  costs'* ;  but  now,  by  stat.  8  &  9  W.  3.  c.  11.  s.  3. 
"  in  actions  of  debt  upon  the  statute  for  not  setting  forth 
tithes,  wherein  the  single  value  or  damage  found  by  the  jury 
shall  not  exceed  the  sum  of  twenty  nobles,  (6f.  ISs.  4d.)  the 
plaintiff  obtaining  judgment  on  any  award  of  execution, 
after  plea  pleaded  or  demurrer  joined,  shall  recover  bis 
costs.      In  like  manner,  if  the  plaintiff  was  nonsuit,  or  the 
defendant  obtained  a  verdict,  the  defendant  was  not  intttled 
to  costs  under  the  stat.  93  H.  8.  c.  15. ;  for  an  action  on  this 
Stat.  9  E.  6.  was  not  an  action  upon  a  specialty  or  contract, 
nor  for  a  wrong  personal  immediately  done  to  the  plaintiff, 
but  for  a  non-feasance^ ;  but  now,  by  the  same  stat  8  &  9  W. 
3.  c.  11.  s.  3.  "  if  the  plaintiff  shall  become  nonsuit,  or  suffer 
a  discontinuance,  or  a  verdict  shall  pass  against  him,  the  de^ 
fendant  shall  recover  his  costs.** 

Third  Section  of  Slat.  2  (^  3  Edw.  6.— The  third  section 
provides, "  that  tithe  of  cattle,  feeding  in  any  waste  whereof 
the  parish  is  not  known,  shall  be  paid  to  the  parson,  &c.  of 
the  parish  in  which  the  owner  of  the  cattle  dwells.'* 

Fourth  SectiotL — ^By  the  fourth  section  it  is  enacted,  *'  that 
no  person  shall  be  sued  or  otherwise  compelled  to  yield  or 

Siay  tithes  for  any  manors,  lands,  &c.  which  either  by  the 
aws  and  statutes  of  the  realm^  or  by  any  privilege  or  pre- 
scription^  are  not  chargeable  with  the  payment  of  tithes,  or 
are  discharged  by  any  composition  recUJ* 

Lnws  of  the  Realm.'] — That  is,  by  the  common  law  and 
customs  of  the  realm.  Of  common  right*  no  tithes  are  to  be 
paid  of  quarries  of  atone  or  slate,  because  they  are  parcel  of 
the  freehold^  and  the  parson  bath  tithe  of  the  grass  or  com 
which  grows  upon  the  surface  of  the  land  in  which  the  quarry 
is;  so  also  not  for.  coal,  turf,  flags,  tin,  lead,  brick,  tile, 
earthen  pots,  lime,  marie,  chalk,  and  such  like,  because  they 
are  not  the  increase,  but  of  the  substance  of  the  earth.  And 
the  like  has  been  resolved  of  houses  considered  separately 
from  the  soil,  as  having  no  annual  increase;  but  by  parti* 
cular  custom,  tithes  of  any  of  these  may  be  payable. 

hSIaitSSl.  i  DowikU>nv.FL]icb,2Iiist.e51.,  k  t  lut.  051, 
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S<d<ttl«.]— See  Btat.  27  H.  8.  c.  90.— SI  H.  8.  c.  13.— 
3%  H.  8.  c.  7. 

Privilege  or  PrescripHon.'] — At  the  common  law^  spiritual 
persons,  that  is,  bishops,  abbots,  &c.  were  capable  or  a  dis- 
charge of  tithes,  1,  By  bulfoFtbe  pope;  dndly.  By  oompo« 
sltion;  Sdly,  By  prescription;  and  these  were  absolute;  4thly, 
By  order,  as  the  Cis tertians.  Templars,  and  Hospitallers  of 
Jerusalem  (?)•    This  privilege  was  granted  to  these  orders, 
by  an  ancient  council,  explained  by  the  council  of  Lateran, 
A.  D.  1215,  and  allowed  by  the  general  consent  of  the  realm*, 
but  it  extended  to  such  lands  only  as  they  had  before  the 
council,  A.  D.  IS15,  and  could  be  enjoyed  only  by  the  reli- 
gious persons  themselves,  while  those  lands  remained  in  their 
manurance.    The  greater  part  of  these  exemptions  would 
have  fallen  with  the  spiritual  persons,  to  whom  they  were  an- 
nexed, upon  the  dissolution  of  the  abbeys  by  Henry  VIII. 
had  they  not  been  supported  and  upholden  by  tfaeSlstsection 
of  the  Stat.  51  H.  8.  c.  13.  (by  which  all  tlie  religious  houses 
above  the  value  of  200/.  per  annum,  were  dissolved;)  ^hereby 
it  is  enacted,  **  that  the  King,  and  every  person  having  heredi- 
taments belonging  to  monasteries,  or  other  religious  houses, 
shall  enjoy  the  same,  discharged  of  payment  of  tithes,  in  as 
large  and  ample  a  manner  as  the  abbots,  &c.  enjoyed  the 
same,  at  the  time  of  their  dissolution***    By  virtue  of  this 
cla^nse,  laymen  holding  abbey  lands  enjoy  the  several  exemp- 
tions from  tithe  before-mentioned, as  derivatives  from  the  re- 
ligious persons,  who  were  intitled  to  them  previously  to  the 
dissolution.    And  not  only  tenants  in  fee  of  such  lands  en- 
Joy  these  exemptions,  but  also  where  the  estate  is  divided  • 
into  portions,  as  under  a  marriage-settlement,  the  several 
parties,  whether  tenants  for  life*,  or  in  tail*,  as  they  suoces-  • 

I   Hob.  296,  7.  a  Hett  ▼.  Bleeds,  T.  39  G.  3.  Scsoc. 

in.SeeStaveljT.Ullitboni,  Hardr.  101.       4  0wm.l615. 

o  Wilson  T.  Redman,  Haidr.  174. 


[7)  The  lUliaa  merchants  founded  the  conrent  and  hospital  of 
St.  John  of  Jerusalem,  the  cradle  of  the  monastic  and  military 
order  which  has  since  reagned  in  the  isles  of  Rhodes  and  Malta. 
See  Gibbon's  Decline  and  Fall.  Pope  Innocent  the  Third,  A.  D. 
1 197,  by  ball  or  decretal  epistle,  discharged  the  order  of  Prcemon- 
•tratenses  from  the  payment  of  tithes  for  lands  of  their  own  culture; 
bat  this  ball  not  having  been  received  and  allowed  in  England,  it 
has  been  holden,  that  lands,  formerly  parcel  of  a  greater  abbey  of 
this  order,  are  not,  by  yirtue  of  the  said  bull,  exempt  from  paymeoi. 
4>f  tithe.  Townley  v.  Tomlinson,  T.  2  G.  3.  Scacc,  3  Gwm,  lp04* 
Same  v.  Same,  E.  1 1  G.  3.  Scacc.  3  Gwm.  I017. 

Voji.ll.  'Op 
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•jreljf  CQint  into  pos^eisioniR  nre  entitled  to  hfiid  ike  lands 
titbe  free.  But  where  an  abbot  enjoying  a  privilege  of  die* 
charge  of  titbe  while  the  land  was  in  his  own  inaniiTaYice» 
itiadfea  gift  in  tail ;  and  afterwards  by  the  Si  H.  8.  the  abbey 
iTas  diB^olved ;  it  was  holdeii  that  the  donee  in  tail  was  not 
intitled  to  the  exemption  from  tithe^  Secas  if  &  conunoa 
recovery  had  been  suffered. 

By  virtue  of  this  clause^  al^o,  the  owner  of  abbey  lands  is 
-intitled  to  a  discharge  of  the  payment  of  tithes^  if  be  can 
shew  that  at  the  tm^  of  the  dwolution  there  bad  been  an 
uqity  of  possession  of  the  rectory  and  land  Uthable  fiom  tJme 
imm^empriaU  and  there  be  not  any  evidence  that  tiihes  have 
«ver  b^eii  paid:  iot,  although  a  perpetual  unity,  in  the  prior 
Of  the  oaonastery.  or  reIigiou^  house,  before  the  statute,  ope- 
rated.not  as  a  diacbarge»  but  only  as  a  suspension  of  payment^ 
because  he  could  not  pay  tithes  to  himself;  yet»  inasmuch 
aJB  the  greater  part  of  the  monasteries  were  discharged  from 
titbea  ey  bull  or  prescription,  the  courts,  after  a  lapse  of 
yean,  will  presume  that  such  discharge  existed  at  the  time 
of  the  dissolution,  but  that  the  records,  or  proofs  of  those 
discbarges,  cannot  be  produced  after  so  long  a  unity  in  pos- 
session. A  discharge  by  unity  therefore  is,  as  PoIIexfen 
terms  it,  a  discharge  by  bull,  or  by  prescription  presumed, 
but  not  proved.  And  the  mere  circumstance  of  the  lands 
tithable  beine  under  lease  at  the  time  of  the  dissolution,  will 
not  destroy  this  preaumptioa^;  but  if  it  appear  that  the 
lessee  paid  tithe,  that  will  destroy  the  pre8umption^  The 
discharge  by  unity  must  be  pleaded  as  a  discharge  of  the 
payment  of  titbe,  and  not  aa  a  discharge  generally. 

Lands  formerly  belonging  to  a  Cistertian  abbey  are  dis- 
cbarged  of  tithes',  whilst  in  tbettmnurance  oC  the  own^er,  al- 
though such  lands  were  under  lease  for  years  (8)  at  the  time 
of  tt^  dissolution  of  the  abbey;  for  the  privilege,  tbougb 
personal,  existed  at  the  time  of  the  dissoJution,  though  not  in 
esse,  yet  in  right;  and. the  reversioners  were  intitled  to  the 
discharge,  as  soon  as  the  lands  reverted  into  their  own  faanda. 

It  is  to  be  observed^,  that  the  lands  bdoDgijig  ioitbose  ab- 


p  Fanner  t.  Bb^cmszi,  HtU.  133* 

q  WiTdqiaAT.t>i^e8,1^ollezfeu,  I. 

J  Bentcm  T.  IVot,  Moor,  52$. 

s  Cowley. Keys,  Scaee.l9Sa 4 Owm. 
18QS.  per  %r^  C.  B*  itoo^tdiiaf 
Porter  ▼.  6aUiiUBt|  Cio.  Jac.   6^9. 


2  EoU,  Bcp.  148.  Fa^.  111.    C^^ 
277 .  1>.  S.  C.  in  maig. 
See  Clayt.  41.  pi.  70.  Hob.  907.  Cfo. 
Jao.  ^.    Gto.  Car.  -4SS.    Sic  W. 

JoMa,9. 


18)  Or  for  lif^,  or  in  tail,  per  cur.  in  Wilson  v,  Redmaja,  Hafjflr. 
190.  Hett  v.  Meads^  Trin-T.  17^9;   Jgxcheqq.  4  Gwi^y  1(1^,  10. 
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htj%  which  cane  to  the  crown  by  stat.  9T  H.  8.  a  S8:  (that 
is  the  lesser  abbeys,)  are  not  itititled  to  these  exemptions, 
although  such  lands  were  discharged  in  the  hands  of  xYkt 
religious  houses;  for  that  statute  does  notx;ontain  any  clausb 
aimilar  to  the  Slst  section  of  31  H«  8«,c.  1^ 

In  Fosset  v.  Francklin,  T.  Raym.  S25.  and  Star.  v.  EUyof , 
FTeem.  tSQ.  it  was  holden,  that  lands  formerly  parcel  of  the 
possession  of  the  prior  of  St  John  of  Jerusalem,  and  which* 
came  to  the  crown  by  32  H.  8.  c.  24:»  were  discharged  from 
payment  of  lithes. 

Ha V]  ngen  u merated  the  several  d  ischarges  fVom  ti  the,  which 
were  enjoyed  by  religious  persons  at  the  common  law  and 
(>efore  the  dissolution  of  monasteries,  and  by  laymen,  as  de- 
rivatires  from  those  religious  persons  since  that  period,  it  re- 
mains only  to  add  a  few  observations  relative  to  the  exemp« 
tions  from  tithes,  which  might  be  clainted  by  laymen  at  the 
common  \zw\  and  these  were  two  only^-lst.  by  composi- 
tion real ;  and  2d,  by  prescription  de  modo  decimandi ;  for  it 
is  clearly  established*,  that  by  the  common  law  a  layman  can« 
ttot  prescribe  in  a  non  decimando-(9),  or  set  up  as  a  defence 
toaclaim  of  tithe,  the  mere  non-^avment  of  tithe  from  tim«i 
immemorial,  whether  the  party  claiming  the  tithe  be  lay  in^^ 
propriator^,  or  ecclesiastical  rector,  and  whether  the  non- 
payment extend  to  all,  or  apportion*  oniy  of  the  tithes. 

And  this,  say^  Hobart,  \s  infatorem  ecciesice^  lest  laymen 
should  spoil  the  churqh*  But  there  is  a  distinction  between 
a  prescription  in  non  decimando,  and  a  claim  of  all  or  a  por- 
tion of  tithes,  supported  by  evidence  of  actual  enjoyment  or 

the  pernancy  of  titheia.   The  former  is,  as  before  remarked, 

• 

z  Bimy  y-  BCaUby,  3  Wood!i  Bee.  43.  S.  C.  Jtnmpgt  ▼.  Ltttii,  3  Gwm. 

S  Buni*t  Eec.  L.  438.  3  Gwm.  904.  9611. 3. P. 

y  Buig.  of   Suzy   St  Bdmund^ft    t.  z  Nagle   v.    Edwards,    H.  36  G.   3v 

ETani,  Com.  B«p.  643.  2  Gwm.  757.  Scacc.4  Gwm.  1442.  (10). 


» (9)  Neither  can  a  hundred  ar  a  county  prescribe  in  a  non  deci-' 
mando,  for  a  tfaiag  that  is  in  its  nature  de  jure  tithabte;  but  of 
things  which  in  thw- nature  are  not  tithable  de  jw^e^  a  hundred  or 
county  may  prescribe  in  a  non  d^imando;  because  in  such  case 
they  are  discharged  without  a  custom  to  the  contrary,  and  they  do 
but  insist  on  their  ancient  right,  and  that  the  custom  hath  not  pre* 
Tailed  against  it.  Hicks  v.  Woodson^  Ld.  Raym.  137*  Salk.  655. 
S.C. 

(10)  But  seetheremarkB  of  Ld.  Loughborough,  C  .on  this  caie^ 
in  Roie  r.  Calland^  4  Ves.  jun.  1$6. 

Cos 
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unlawful^  and  cannot  be  maintained.  Nor  can  any  presump- 
tion be  admitted  to  support  it.  The  title  to  the  latter  is  not 
unlawful,  and  long  poftsession  is  evidence  of  iL  Hence* 
where  there  has  b^n  an  actual  pernancy  of  all*  or  a  portion^ 
of  tithes,  by  lay  hands  under  conveyances  as  lay  property  for 
a  long  period  of  time,  a  court  of  equity  will  not  interpose  in 
favour  of  the  rector,  &c.  to  disturb  such  possession  (which 
might  have  a  lawful  commencement),  by  calling  on  the  de- 
fendants to  shew  a  lawful  commencement. 

The  king  is  not  by  virtue  of  his  prerogative  discharged  of 
tithes  for  tne  ancient  demesnes  of  the  crown,  but  he  is  capa- 
ble of  a  discharge  de  non  decimando  by  prescription;  because 
he  is  persona  mixta^  as  well  as  a  bishop.  But  if  the  king 
alien  any  of  his  lands  so  discharged,  his  patentee  shall  pay 
tithe*;  and,  from  the  time  of  such  alienation,  the  prescription 
is  destroyed  for  ever,  although  the  same  should  afterwards 
come  into  the  king*s  hands  again  by  escheat  or  otherwise^ 

CompodiionreaLy^A  composition  real,  according  to  Grtb- 
son',  is ''  where  the  incumbent,  together  with  thepatronand 
Brdifuiry,  make  agreement  by  deed  executed  under  their  hands 
and  seals,  that  certain  lands  shall  be  discharged  from  the  pay- 
ment of  tithes  in  specie,  in  consideration  of  a  recompense  to 
the  incumbent,  either  in  money  or  in  lands,  to  him  and  bis 
successors  for  ever,  or  in  some  other  thing  for  tbeir  benefit 
and  advantage."  So  Sir  Simon  Degge'  observes,  "  That 
which  we  call  a  real  composition  is  where  the  present  incum- 
bent of  any  church,  together  with  the  patron  and  ordinary, 
do  agree,  under  their  hands  and  seals,  or  by  fine  in  the  king's 
courts,  that  such  lands  shall  be  freed  and  discharged  of  pay- 
ment of  all  manner  of  tithe  for  ever,  paying  some  annual 
payment,  or  doing  some  other  thing  to  the  ease,  profit,  or 
advantage  of  the  parson  or  vicar,  to  whom  the  titbes  did 
belong.** 

From  the  preceding  definitions,  it  appears  that  there  must 
be  the  following  requisites  to  constitute  a  real  composition: 
1.  That  the  tithe  be  discharged;  £.  That  a  composition  be 
given  in  lieu  of  such  discharge;  3.  That  the  compositioQ 
must  be  made  with  the  consent  of  the  patron  and  ordinary ; 
4.  To  these  it  may  be  added,  that  a  composition  must  have 
been  made  before  the  stat.  13  Elix.  c  la;  for,  by  the  third 

a  Fanihaw    t.    RiythertuLm,  L.  1.  H.  o  Hottitm  t.  Fdmter,  3  Qwm.  8S0. 

Blaith    14,    176S.      Henley,   Lord    d  Compoit  t. ,  Hard  915. 

KeepSr,  3  Qvai.  117S.    Edivaidi  t.  e  Oibeon^s  Codex,  lit  SO.  c  5.».  70S. 

Ld.  VenKm,S3Fab.  1781.    Soacc.  in  AoCfaued.  1713.   3et  tlw  8lr  W* 

b  Scott  V.  Ayrey,  T.  10  G.  3.  Seaoc.  Jones,  3SS. 

Strut  ▼.  Baker,  2  tez.  jns .  685.  f  I^qRpib  pt  S.  c  S0« 
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section  of  that  statute,  ^  masters  and  fellows  of  collegest 
deans  and  chapters,  masters  of  hospitals,  parsons,  Ticars,  o^ 
other  persons  havingecclesiastical  living  or  tithe,  are  restrain- 
ed from  making  any  conveyance  of  the  same,  other  than  by 
lease  for  21  years,  or  three  lives,  from  the  time  when  such 
lease  shall  be  made,  and  reserving  thereupon  the  accustomed 
yearly  rent/*  And  it  has  been  holden^,  that  a  decree  in 
c^iuity,  confirming  an  aa^reement  for  the  acceptance  of  land, 
in  lieu  of  tithe  made  since  the  stat  13  Eliz.  c.  10.  is  not 
binding  on  a  succeeding  incumbent,  although  such  agree- 
ment was  sanctioned  by  the  concurrence  of  all  the  parties, 
and  although  it  had  been  acquiesced  under  for  130  years. 

The  best  evidence  of  an  agreement  for  a  real  composition 
is  the  production  of  the  deed  whereby  it  was  created;  wbfre 
the  deed  cannot  be  produced^ some  evidence  must  be  ^iven 
referring  to  the  deeo,  or  shewing  that  it  once  existed,  inde- 
pendently of  mere  usage;  for  if  it  were  otherwise  the  church 
would  be  defrauded,  and  every  bad  modus  turned  into  a 
good  composition^ 

5th  Section  of  Stat.  2  ^  8  Ed.  6.— By  the  5th  section  it  is 
enacted,  **  that  if  barren  heath  or  waste  ground,  (other  than 
'such  as  is  discharged  from  the  payment  of  tithes,  by  act  of 
parliament)  which  has  laid  barren  and  paid  no  tithes,  by  rea- 
son of  the  same  barrenness,  be  improved  and  converted  into 
arable  ground  or  meadow,  it  shall,  after  the  end  of  seven 
years  next  after  such  improvements,  pay  tithe  of  corn  and 
hay  growing  upon  the  same.'* 

But'  if  any  such  barren  waste  or  heath  ground,  has  been 
charged  with  the  payment  of  any  tithes,  and  the  same  be 
improved  or  converted  into  arable  ground  or  meadow,  the 
owner  shall,  during  the  seven  years  next  following  after  the 
improvement,  pay  such  kind  of  tithes  as  was  paid  for  the 
same  before  the  improvement 

Barren  Heath  or  Waste  Ground.y^Barren  ground  is  un- 
derstood, by  the  opinion  and  judgment  of  the  common  law, 
to  be  ground  whereof  no  pront  arises  or  grows ;  but  ground 
which  has  been  stubbed,  and  afterwards  bears  corn  or  grass. 
Is  not  barren.  By  voaste  ground  is  understood  such  ground 
as  no  man  challenges  as  bis  own,  or  no  man  can  tell  to  whom 
it  certainly  belongs,  and  which  lies  unenclosed  and  un- 

g^  JoDCf  T«  Snow,  T.  20  G.  3.  Scacc.  h  Heatbcote  v.  Afainwaiing,  3  Bio.  Cfa. 
3  Owm.  1 199.  See  alio  Cartwrigfat  v.        C.  217. 

ColtoD,  £.  T.  19  6. 3.  4  H.  Wood's  i  S.  6. 

D.  88.  Att.  G.  V.  Cholmley^  Ainb«  k  Per  Curiam,  T>yer,  170.  b.  in  maig. 
510.  S.  P.  7  Bro.  p.  C.  34.  Tonmns^f        See  Wanrick  t.  Collins,  po»t.  1244« 
ed.  8*  C  D.  p. 
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bounded  with  hedge  and  ditch ;  but  the  ground  which  is  en* 
closed  and  hedged. and  ditched  id^  and  the  land  known,  is 
not  waste  ground.  By  heath  ground  is  to  be  understood^ 
ground  which  is  dispeiaed  and  lies  as  commoD. 

This  fifth  clause  was  designed  for  the  advancement  of 
tillage^  and  consequently »  although  the  land  yield  some 
fruity  yet  if  it  be  barren  \tLnd,</uoad  agricuhuram,  it  is  within 
this  statute^.  On  the  other  hand,  if  the  land  be  not  sudpte 
naturd  sterUis^  but  is  capable  of  producing  a  crop  of  corn, 
without  extraordinary  expense  in  the  tillage,  it  is  not  pro- 
tected by  the  statute*  Such  lands  only  are  within  this 
clause,  as,  over  and  above  the  necessary  expense  ofeoclosing 
and  clearing,  requise  also  expense  in  naanuring  before  they 
caa  be  made  proper  for  agriculture  (11). 

In  a  case  where  it  appeared"  that  the  land  had  been  mar&b 
and  sandy  land,  and  covered  with  salt  water,  that  from  time 
immemorial  nograss  had  beenknown  to  grow  thereon, and  no 

Erofi t  bad  been  made  of  it^  until  the  tenant ^at  a  greatexpense^ 
y  the  erection. of  banks  and  sea-walls,  prevented  the  sea 
from  overflowing  the  land,  and  thereby  was  enabled  to  coo- 
vert  it  into  arable  land,  which  produced  corn :  it  was  holden, 
that  this  land  was  not  protected  by  the  statute ;  Coke,  C.  J., 
Dodderidge,  and  Haugbton,  Js.  observing,  that  land  was  not 
barren  which  could  bear  com  without  cost,  as  this  did,  and 
therefore  tithea  ought  to  be  paid  for  it  i  and  that  the  cir- 
cumatance  of  the  party  having  been  at  sreat  costs  in  raising 
a  mound  to  make  this  good  land,  by  mt  exclusion  of  the 
aea*  would  not  alter  the  case  (19). 

LtIjiSt.aS6.  m  Wilt  T.  Bock,  3  BnUt  165.    ilUa.  Rcp.SS4.8.e. 


(11)  Barren  ground  is  such  gioond  as  will  not  bear  oom  of  itself,, 
without  verv  great  cost  in  the  eztraoidioafy  ipannring  of  it.  iigreed 
per  cur*  3  jpuUt  166.  Barren  enclosed^  withiu  the  meaning  of  the 
•tat.  Edw.  6.  must  be  such  land  as  is  barren  iudptt  naturd  and 
Bot  land  upon  which  wood  or  the  like  grew  before,  which  is  afters 
wards  borot,  and  the  land  converted  into  tillaf^e.  Per  Powel,  J^ 
Lord  Raym.  991  •    See  also  Horaer  v.  Bonner,  6  Mod.  96. 

(12)  This  case  is  alluded  to  by  Lord  Hardwick^B^  C.  in  Stock- 
well  V.  Terry»  1  Vex.  1 17»  **  There  is  an  expense  in  gaining  land 
from  the  sea,  yet  the  seven  years  gre  not  allowed/  tfaoogb  overflown 
lime  out  of  mind,  because  the  benefit  is  lastiiig;  but  if  an  addL<* 

•  Ses  flhtdngtOB  lu  Flewood^  do.  XUs.  475. 
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Land,  the  titfie  of  V9h\ch  was  demanaed*;  wAs  pkrt  of  a 
common  adjoining  to  the  town  of  Carmarthen,  belonging  to 
the  burgesses,  formerly  lying  open,  and  depastilrcd  by  cattle 
and  geese^whieh  in  the  year  1T85  was  enclosed  and  converted  ■: 
into  tillage.  One  end  of  it  was  wet,  and  there  was  a  conside- 
rable expense  incurred  in  draining,  as  Well  as  in  enclosing. 
In  the  spring  of  1785  it  was  partly  sowed  with  oats,  and 
without  any  manure  produced  a  Taluablecrop^  It  waaholdcn  ^ 
that  this  land  was  not  protected  by  the  statute^  not  betng 
sudpte  natura  sterUis,  znd  consequently  8h6uld  pay  tithe  im- 
mediately :  Eyre,  C.  B.  observing^  that  enclosure  was  essen- 
tial, in  some  situations^  to  th^  enjoyment  in  severalty^  with- 
out being  essential  to  the  fertility.  Drarning  might  be  a  great 
improvement,  might  render  land  more  productive,  which 
would  be  of  itself  productive  without  draming.    Itwas  not, 
therefore,  because  a  great  expense  was  incurred  by  enclosing 
and  draining  land  without  more,  that  such  land  should  be 
protected  by  the  statute.    If  land  will  bear  a  crop  of  com 
without  expense  in  tiUage,  this  circumstance  is  decisive  tpat 
the  land  is  not  su^te-naturd  sterilis* 

The  land  in  question  was  a  hollow  parcel  of  ground,  sur- 
rounded by  banks* ;  the  uneven  or  banky  part  was  of  little  or 
no  value,  and  produced  briars  only,  the  flat  part  was  boggjr, 
HreU  and  deep,  so  that  cattle  could  not  go  upon  it  without 
great  danger  of  being  lost;  when  it  was  drained,  and 
ploughed  and  sown,  the  same  could  not  be  harrowed  by  horses 
or  cattle,  but  the  occupier  was  obliged  to  employ  men  to 
harrow ;  the  uneven  or  hanky  part  was  not  capable  of  being 
ploughed  without  its  being  first  dug;  the  cropa  produced 
during  the  years  for  which  the  plaintiff  daimed  tithe  were 

B  Joncf  ▼.  U  DaTid,ja.  »1  G.  3v  Scacc.    o  Bynm  .v.  UmibyiB  Ch.  4  QwiS.  IS04: 
[£yre*8  MSS.]  4  Cwm.  1336. 


lional  expense  is  necessary  to  make  it  produce  the  first  crop,  scTeti . 
jrears  shnlt  be  bllo^red  J* 

<'  As  to  tbe.caseof  land  newly  gained  trpm  ^e  sea,.if  tba*det«r- 
mination  can  i»e  supported  at  ally  it  must  be  by  other  rea^s  than 
Ihost  aligned  io  the  booic*  1  f  ftuch  land  is  net  protected,  it  most 
be  because  it  is  not  within  ilie  description  in  the  statute ;  because 
it  is  nei^r  barren,  nor  waste^  nor  heath  ground,  bat  from  the  mo- 
ment of  iti  extiieiice  as  land,  is  fertile;  eiicTosed,  and  capable  of 
tillage,  and  therefore  of  a  detf  ription  which  the  statute  cannot 
ttiikth  VLpot.^    Pir  fiyi-e,  C.  B.  lA  Jon^s  v,  Le  David,  4  Gwou 
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10  badf  tod  the  profits  arUing  from  the  cultivation  had  fallen 
•o  much  abort  of  the  money  expended,  that  it  would  not  be 
possible  for  the  defendant  to  be  reimbursed  for  the  same  in 
twenty  years.  Eyre,  B.,  sitting  for  the  chancellor,  held  thai 
this  was  protected  by  the  statute. 

In  li  case  where  it  appeared,  that  an  ancient  warren  and 
sheep*walk  of  107  acres,  in  which  were  some  furzes,  bad 
been  ploughed  and  denshired,  and  produced  a  crop  of  the 
value  of  f40/.';  it  was  holden  that  the  land  was  uotsuapte 
naiuvd  barren,  but  profitable  land. 

*  See  the  like  determination  as  to  a  common  field  for  sheep, 
ke.  which  had  been  overrun  with  brushwood,  briars,  and 
other  weeds^. 

So  where  a  wood  had  been  stubbed  and  grubbed  upP,  and 
made  fit  for  the  plough,  and  employed  to  the  purposes  of 
arable  land,  it  was  holden,  that  it  should  pay  tithe  presently, 
for  wood  ground  is  terra  fertilis  et  fcscunda. 

The  rule  of  law  for  determining  what  is  barren  ground,  is, 
whether  the  land  is  of  such  a  nature  as  to  require  an  extro- 
ordinary  expense  in  manuring  or  tilling,  to  bring  it  into  a 
proper  state  oi  cultivation*,  and  not  whetlier  it  is  or  is  not 
in  its  own  nature  so  fertile  as  after  being  ploughed  and 
sown  to  produce  of  itself  without  manuring  or  tillage^  a  crop 
worth  more  than  the  expense  of  ploughing,  sowing,  and 
reaping. 

The  onus  of  proving  that  the  land  is  barren  lies  on  the 
defendant^ 

* 

Of  the  Persons  to  whom  Tithes  are  due. 

Pritnd  facie  all  tithes  not  appropriated  belong  to  and  are 
due  to  the  rector  of  the  church  of  that  parish  wherein  they 
arise.  But  the«parson  of  one  parish  may  claim  by  prescrip- 
tion a  portion  (IS)  of  tithes  in  the  parish  of  anothei*. 

« 

p  Bouncough  t.  Aston,   per   Dolbtn  wyn,  349.    LA.  Si^Ma  ▼.  Fo««U,  6 

J.  1603.BuU.N.P.  191.  TMmt.297.S.P. 

%  StockwellT.TeRy,!  Vcs.  IIS.  t  Agreed  per  €)iiriam  in  Ld.  SelscnT. 

r  ]Us.H.9Jac.G.B.2In8t6&6.   See  P6weU.6TMint.Sa9. 

alwBanb.  169.  Anon.  F^eem.  334.  u  14  H.  4. 17.  a.  44  Ass.  pi.  25.  1  Ko2. 

t  Warwick  t.  CoUint,  %  ICaule  it  Sel-  Ahr.  657. 


(13)  Portions  are  the  remains  of  those  arbitrary  coniecrations  of 
tithes  which  took  place  before  &e  settlement  of  the  parochial  cisht 
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Extra-parochial  tithes  belong  to  the  king",  who  is  a 
mixed  persoa',  and  capable  of  tithes  at  the  cooimoD  law  in 
pernancy*.   • 

Antecedently  to  the  statutes  for  the  dissolution  of  monas- 
teries, spiritual  persons  only,  or  a  mixed  person,  had  capa- 
city to  take  tithes:  mere  laymen  were  incapable  of  them% 
except  in  special  cases,  as  in  the  case  of  Pigot  v,  Heron^, 
Cro.  Eliz.  599*  78d.  cited  in  2  Rep.  43.  a.  where  it  was  ad- 
judged, that  a  lay  person,  owner  of  a  manor,  might  prescribe 
that  he  and  all  those  whose  estate  he  had  in  the  manor  of 
Dale,  in  Dale,  from  time  whereof,  &c.  had  paid  to  the  parson 
of  Dale,  for  the  time  being,  a  certain  pension,  yearly,  for 
maintenance  of  divine  service  there,  in  satisfaction  of  all 
tithes  within  the  same  manor,  and  further  prescribe  in  a 
que  estate  in  respect  of  siich  pension,  for  all  the  tithes  within 
the  manor. 

Since  the  statutes  for  the  dissolution  of  monasteries*,  the 
tithes  which  were  appropriated  to  the  monasteries  so  dis- 
solved, are  become  lay  fee,  and  laymen  are  capable  of  them 
in  pernancy,  not  qu&  laymen,  but  as  \he  derivatives  of  the 
ecclesiastical  persons  to  whom  they  formerly  belonged. 

As  laymen  were  incapable  of  having  any  tithes-  until  Ibe 
dissolution  of  the  monasteries,  there  cannot  be  any  ancient 
descent  with  respect  to  tithes: 

A  rectory  in  Kent^  formerly  belonging  to  one  of  the  dis- 
solved monasteries,  having  been  granted  by  Henry  VIII.  to  a 
layman,  to  be  holden  by  fee  by  knight's  service  in  capite ;  it 
was  adjudged,  that  although  the  lauds  were  descendible  ac- 
cording to  the  custom^  of  gavelkind,  yet  the  tithes  must  de- 
scend to  the  eldest  son.  according  to  the  rules  of  descent  at 
the  common  law. 

A  parson  shall  not  pay  tithe  for  his  glebe  to  the  vicar;  for 
ecclesia  decimas  solvere  ecclesis  non  debet*.    But  if.  the 


z  32  All.  pi.  76.  2  iDit.  647.  1  BoU. 

Abr.S57. 
J  10  H.  7.  IS.  a. 
X  2  Rep.  44.  a.  Cro.  Elis.  612.  p«r  cur. 

in  Banister  t.  ,Wrigb«,  Sty.  Bep.  137. 
•  Adm.iiiI>oeV.  Landaff,  2N.R.508. 
b  M.39ft40BUz.B.R. 


c  Cro.Elix.512. 

d  Doe  d.  Luihington  v.  Bp.  of  Tiindaff 

andothen,2N.E.49I. 
e  Blunoo  v.  BlantoD,  Cro.  Elix.  479. 

Bee  alio  Cro.  Elis.  678.^ 


of  tithes.  The  precise  time  at  which  the  parochial  right  of 
WHS  settled  cannot  be  ascertaiped  ;  according  to  Sir  Simon  Degge» 
it  was  settled  bj  a  perpetual  cbnstitutioa  early  in  the  thirteenth 
century. 
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puvon  lets  -his  gtebe  for  ymmf^  reserving  U  reot,  the  lessee 
siHiH  pay  titni  tithes. 

A  rector  is  of  common  right  entitled  to  ftll  kind  of  tithes, 
the  Tictr  csni  claim  against  the  rector^  by  endovrment  only;. 
or  piescription  and  usage^  as  evidence  of  endowment 

Where  there  is  not  any  written  endowment*,  and  the  vicar 
has  been  in  the  perception  of  all  the  small  tithes,  the  court 
will  presume  him  entitted  to  all  small  tithes  of  raoden^ 
introduction. 


Bjf  wham  mnd  ^p&inH  whom  an  Action  on  f&€  Statute  may  be 

breughU 

This  actioQ  may  be  brou^t  by  the  rectoi^^  or  by  one  or 
more^  farmers  of  the  rectory. 

If  the  rector  be  entitled  to  two  perls,  atid  the  virar  to  a 
third  part  of  Uie  tithe,,  and  the  parson  and  viear,  by  several 
leases^ demise  their  respective  scares  to  a  third  person,  suck 
lessee  may  maintain  i|n  action  for  not  setting  mrtb  all  the- 
tithes^ 

The  right  to  tithes  aecniea  immediately  on  the  severaooe^ 
consequently  this  action  must  be  brought  by  the  peisoB^enti- 
tied  to  the  tithes  at  the  time  of  sevemnoe: 

Henoe^  where  A.  executed  a  lease  oC  tMies  to  &  on  a  day. 
subseouent  to  their  sevenmee^  but  before  the  tithes  were 
carried  away  by  the  oceupie»  of  the  land,  it  was  a<\}ttdged> 
that  B.  could  not  maintain  an  action  on  thia  statute?. 

The  action  can  be  brought  by  the  party  grieved  only ; 
henee  where  this  action  was  brought  by  the  plaintiff  for 
himself  'and  the  queen,  judgment  was  arrested**: 

A  man,  being  possessed  of  a  lease  of  tithes  in  right  of  his 
its,  as  executrix  to  her  former  husband*,  grants  '*  all  bis 
right,  title,  and  interest"  in  the  aforesaid  tithes  to  A.  B.  ^ 
it  was  holden  that  the  grant  was  good,  and  that  A.  B.  might 
maintain  an  action  on  this  statute  for  not  setting  out  tithes*. 

If  executrix  of  lessee  for  years  bf  a  factory  take  husband, 
the  husband  and  vrife  may  join  in  an  action  6d  this  statute^ 

f  Owes,  39.  mJoluis  ▼.  Cune,  Moor,  911.     Cio- 

g  Ptiyiw  V.  PMrktl,  fi.  T.  as  O.  a.  £Ua.eSl.,8.€. 

ScMc.  3  Gwm.  1247.  n  Anwld  v.  Bidgood,  Cro.  J«c.  31^. 

b  IHtrv.PeekipreiiyifaDr^Qa.  '  MongBfEed    hf  d«  Qm,  C.  J.  Itt 

i   KentT.Peakcvo^,Cro(.J«a.7Q.  TSuugtBiiftv^dop^iiia  Wito.arS. 

tt  ChampemoQ  t.  Hill,  YeW.  63.  Cid.  a  ^^m^  ^M  wife  ▼.  ^Mifmaot  Ois- 

lac.  68.  eSz.  613.  Jtidsmttkt  affismfid  on  ov 

1  Wjtuid  T.  Tuck,  1  Bof.  k  Pul.  158.  ror. 
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Ad  tbe  action  on  this  statate  is  a  persona!  action,  tenants 
in  common  of  tithe  ought  to  join  as  plaintiffs';  and  if  they 
do  not  join,  advantage  may  be  taken  of  it  by  plea  in  abate- 
menty  but  not  in  arrest  of  judgments 

This  action  may  be  maintained  by  executors',  for  it  it 
within  the  equity  of  the  statute  of  the  4th  Edw.  3.  which 
gives  to  the  executor  an  action  of  trespass  de  bonis  testator 
ris;  but  will  not  lie  against  executors. 

Generally*  the  person  entitled  to  the  nine  parts  at  the 
time  of  "severance,  ought  to  set  forth  the  tithe,  and  if  he 
fails  in  so  doing,  the  owner  of  the  tithe  may  sue  him,  al- 
though his  interest  in  the  land  be  determined  before  the 
tithes  were  carried  away,  provided  he  remain  owner  of  the 
corn. 

If  there  be  two  joint*tenants^,  and  one  only  lenter  and  oc- 
cupy, this  action  is  maintainable  against  the  jiunt-tenant^ 
who  occupied  alone. 

So  if  there  be  two  tenants  in  common*,  and  one  of  them 
sets  out  his  tithe,  and  the  x>ther  carries  it  ail  away,  the  actioE 
shall  be  brought  against  that  tenant  in  common  alone  who 
carried  the  whole  tithe  away. 

If  a  person  buy  corn,  standing,  of  the  proprietor  of  a  rec- 
tory', he  must  pay  tithe,  unless  be  has  special  words  in  the 
contract  to  discharge  him  from  payment  of  tithe ;  and  the 
carrying  away  such  corn,  without  setting  out  the  tithe,  will 
lepcfer  him  liable  to  an  action  on  this  statute. 

Of  the  Declaration. 

It  is  not  necessary  for  the  plaintiff  to  set  forth  his  title  spe- 
cially ;  because  it  is  but  inducement  to  the  action ;  it  is  suffi- 
cient for  him  to  allege  generally,  that  he  is  rector,  proprie- 
tor, or  farmer,  without  shewing  by  what  title' ;  for  this  is  a 
personal  action,  grounded  merely  upon  a  contempt  against 
the  statute,  in  not  setting  forth  the  tithes,  and  not  for  the 
recovery  of  the  tithes,  although  the  title  to  the  tithes  may 
come  in  question 

p  Oreenwood^i  case,  Clajt  28.  u  Gemd*t  case^  c&ted  and  aaid  to  hkm 

q  Cole  T.Banbuxy,  1  Sidf.  49.  See  alio  .  huen  adjudged,  Hutt  }22. 

poit  z  MoyteT.  Ewer,  CrQ.Jac.  861. 

r  Mr.  J.  Moveitoii's  eaie,  1  Yeolr.  90.  y.Babington  ▼.  Ifatthewa,  BuUt.  228. 

1  Sidi: 407. 2Keb.602.,  8.  C.  \ Sidf.  1  BtowbI.  86, 7.  Moyle  v.  Ewer,  Cro. 

88.  but  see  1  Vernon,  60.  Jac.  363.  Chaaipwnon  t.  HU1«  Yelv. 

s  Kippiof  ▼.8wm;n,Cio.Jacaa4.  61.  S.  P. 
t  Cole  T.  Wilkes,  HuU.  121. 
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In  an  action  by  two  farmers  upon  this  statute,  who  claim- 
ed uoder  a  lease  from  a  patentee  for  life  of  the  king,  an  ex- 
ception was  taken,  because  they  did  not  shew  the  patent*, 
but  the  objection  was  overruled ;  Ist,  because  tbe  letters 
patent  did  hot  belong  to  tbe  plaintiffs;  Sdly,  because  the 
plaintiffs  did  not  demand  the  tithes  themselves,  but  damages 
for  a  tort;  and  the  title  shevyn  in  the ileclaration  is  ouly 
conveyance  to  the  action. 

Plaintiff  declared*,  that  he  was  rector  of  A.,  and  entitled 
to  the  tithes  of  certain  lands»  in  the  parish  of  A.,  and  the 
tithes  of  certain  lands  in  the  parish  or  B.,  without  shewing 
how  he  became  entitled  to  the  tithes  of  lands  out  of  his 
parish ;  after  verdict  this  was  holden  sufficient. 

So  where  plaintiff  declared^,  that  he  was  rector  of  D.  and 
S.,  and  that  aefendant,  being  occupier  of  lands  in  D.  and  S. 
carried  off  the  corn  untithed,  without  shewing  which  part 
of  the  lands  lay  in  D.  and  which  in  S.  Afler  verdict  for 
plaintiff,  on  motion  in  arrest  of  judgment,  the  declaration 
was  holden  sufficient,  for  this  action  is  in  the  nature  of  a 
trespass  founded  in  a  tort. 

So  if  tbe  plaintiff  declare',  that  he  was  seised  in  fee  of  a 
portion  of  tithes  of  corn  growing  upon  such  a  grange,  this 
will  be  sufficient. 

Neither  is  it  necessary  to  specify  tbe  kinds  of  grain',  or  by 
whom  sown*  or  the  number  of  loads  of  com^  or  bay  carried 
away. 

It  is  sufficient  for  the  plaintiff  to  state  in  his  declaration 
the  single  value  of  the  tithes^  without  adding  the  treble 
value ;  and  where  the  treble  value  is  set  forth,  a  mistake  in 
computing  it  will  not  vitiate.  . 

Where  the  severance  was  alleged  to  have  been  before  tbe 
sowing*,  and  exception  taken  ou  this  ground,  after  verdict  it 
was  disallowed,  because  the  allegation  of  the  sowing  was 
superfluous,  and  so  aided  by  verdict. 

Regularly,  tbe  declaration,  pursuing  the  words  of  tbe 
statute,  ought  to  allege,  that  the  defendant  isiubdiltts  domiiit 
regis;  but  to  allege  defendant  to  be  occupator  terras,  has 
been  holden  to  be  equivalent,  for  that  implies  that  he  is  sub* 
ditu^. 

I  Dagg  Had  Kent  v.  FenkeTcmt  Ezch.  t  1  Brownl.  71. 

.    Clir.Cro.Jac.  70.  ,  f  Coke  ▼.  Smith,  H.  7  Cv.  1  B.  R. 

a  Philliptv.Kettle,  Hard.  173.  t  P^U^   ▼•  Heiivortli,  Dc«ge,    396. 
b  Fellowiv.KiiifstoiiySLev.  1.  -  eth.  ed. 

c  SauAdecs  t.  Sandibid,  Cro.  Jac.  437.  h  HiUlipB  t.  K.elUe,iiaidr.  173. 
d  Bedell  and  Wife  t.  Shermani  2  lost 
650.  13Rep.  47.S.C. 
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It  is  not  necessary  for  the  plaintiff  to  set  forth  the  title 
of  the  defendant* ;  alleging  generally,  that  he  was  occupier, 
without  shewing  how  or  what  interest  he  had,  will  be  suffi- 
cient. 

Pleadings. 

Nil  debet  is  the  general  issue  usually  pleaded  to  this  ac-   ** 
tion^,  but  it  has  been  bolden,  that  not  guilty^  is  also  a  good 
plea. 

A  discharge  by  a  real  composition  must  be  pleaded  spe- 
icially". 

Plea  that  the  plaintiff  sowed  the  corn,  and  sold  it  to  the 
defendant,  is  not  a  good  plea,  because  such  sale  will  not  ex- 
cuse the  payment  of  tithes". 

The  statute  of  limitations  (^l  Jac.  1.  c.  16.)  cannot  be. 
pleaded  to  this  action^  for  that  statute,  s.  3.,  is  conGned  to 
actions  of  debt  grounded  upon  a  lending  or  contract,  with* 
out  specialty^  and  to  debt  for  arrears  of  rent.  But  by  stat. 
53  Geo.  3.  c.  127.  s.  5.  **  No  action  shall  be  brought  for 
the  recovery  of  any  penalty  for  the  not  setting  out  tithes, 
nor  any  suit  instituted  in  any  Court  of  Equity,  or  in  any 
Ecclesiastical  Court,  to  recover  the  value  of  any  tithes,  un- 
less such  action  shall  be  brought  or  such  suit  commenced 
within  six  years  from  the  time  when  such  tithes  became 
due.*' 

Evidence. 

Long  possession,  acquiesced  in  by  the  defendant^,  is  primd 
facie  evidence  of  the  rector's  title  against  defendant,  and  su- 
persedes the  necessity  of  proving  institution,  induction,,  or 
reading  thirty-nine  articles  (14). 

i  March,  21.  pi.  49.  o  Taloiy  t.  Jackaon,  Cro.  Car.  513.  le- 

k  Bawtrey  v.  Itted,  Hob.  218.  cogruized  in  Cochran  t.  Welby,  1  Mod. 

1  Johna  ▼•  Cene»  Cio.  £lix.  621.     2  246. 

Inst.  651.  S.  P.  Wortley  ▼.  Heipin;-  p  Clayt.  48.  i^.  83.    See  also  Chapman 

ham,  Cro.  Elia.  766.  Champemon  t.  t.  Beard,  T.  27  0. 8.  Scacc.  4  Gwm. 


HiU,  Moor,  914. 
m  1  LcT.  Irt5* 
n  Moyle  v.  Ewer,  2  Balft  183.  Cro. 

Jac.361.S.C. 


1482.  and  Harris  v.  Adge,  Scaoc.  T. 
9  W.  3.  2  Gwm.  560. 


(14)  **  In  penal  actions  on  stat.  2  &  3  Ed.  6.  it  has  always  l)een 
hoMen  sufficient  proof  against  the  defendant,  that  the  party  suing 
is         he  act  of  ifceiving  the  tithes'  from  defendant.'*    Per  Lord 
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The  plaiatiff  declared  aft  farmer  of  the  rectory  of  Fristoti, 
ID  Su8»exS  and  proved  himself  lessee  of  J.  S.,  who  was 
lessee  to  the  deaa  and  chapter  of  Chichester,  to  whom  the 
rectory  belonged,  and  produced  the  lease  from  J.  S.,  but  did  " 
not  produce  the  lease  from  the  dean  and  chapter  to  J.  S. ; 
however,  upon  proving  that  be  received  titbe  of  others,  as 
farmer,  it  was  holden  sufficient 

So  wbet«  the  platotiff ',  being  farmer  under  the  dean  and 
chapter  of  Canterbury,  proved  that  he  had  received  tithes 
for  some  years  as  such,  it  was  holden  sufficient,  without 
producing  any  lease. 

The  plaintiff  declared  on  a  lease  made  to  him  for  six 
yean  by  the  parson*,  if  the  parson  should  so  long  h've  and 
continue  parson  there.  The  jury  found  the  lease  for  six  years, 
if  the  parson  should  so  long  live,  but  the  words  '*  if  he  con- 
tinued parson**  were  not  in  the  lease.  The  variance  was 
holden  to  be  immaterial,  Ist,  for  the  additional  words  in 
the  declaration,  *'  if  he  should  so  long  continue  parson"  are 
only  what  the  law  implies ;  9dly,  because  the  lease  is  not 
the  ground  of  the  action,  nor  is  the  declaration  founded 
upon  the  lease,  but  upon  the  carrying  away  the  tithes« 

The  declaration  stated^  that,  *'  the  tithes  of  turnips  were 
yielde4  and  paid,  and  were  of  right  due  end  payable  within 
forty  years  next  before  the  making  the  stuL  Edw.6/^  The 
second  count  contained  a  similar  averment,  as  to  the  tithes  ^ 
of  potatoes.  After  verdict  for  the  plaintiff,  it  was  moved 
to  set  it  aside,  on  the  ground  that  the  averments  w6re  not, 
and  could  not,  be  proved,  inasmuch  as  turnips  and  potatoes 
were  not  cultivated  before  the  statute  of  £dw.  6.    But'  the 

q  Selwia  ▼.  Baldy,  BuU.  N.  P.  18S.  t  Wheeler  t.  Ikydon,  Gre.  Jac.  32S. 

per  PemlyertoD,  C.  J.    Sussex  An.  t  Hallewell  v.  TVappes,  East.  T.  i806. 

16SS.  aBoe.&Pnn.  N.ItlTa 

r  Hartridge  ▼.  Gibba,  Bull.  N.  P.  188. 


KeayoiH  C.  J.  in  Radford  q.  t.  ▼•  M'lotoah,  3  T.  R.  63S.  where  it 
was  holden,  that  in  an  action  for  peoaities  on  the  statnle)  laying  a 
tax  oa  poet  berses,  brought  by  the  faruKar  of  the  tax,  it  is  not  ne- 
cessary for  the  p.lain^ff  to  give  in  evidence  hift  appointment  by  the 
lords  commissioners  of  the  treasury,  or  the  coHuntssioners  of  the 
stamp  duties  authorized  by  them.  Proof;  that  the  defendant  baa 
accounted  with  him,  as  farmer,  for  the  duties,  is  sufficient.  A  lay 
impropriator  is  entitled  to  all  the  favourable  presumptions  to  which 
a  rector  is  entitled,  both  with  respect  to  time  ai^d  exemptions,  and, 
c<}ns^aent)y,  if  be  prove.btiaself  impropiviator,  it  will  be  auffideatf 
witboust  proving  tbe.receipll;  of  titiiea.  withia  timt  of  memory* 
Wh^ldQt^  v«  Harv^^  H.  9  (^  S.  Scfwri;.  3  Giw.  951. 
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couct  said,  that  the  true  constructiQn  pf  th^  stat.  Edw.  Q.. 
was,  that  if  the  lands  charged  were  subject  to  the  payipeat 
of  tithe  within  the  period  mentioned  in  the  statute,  that 
was  BuQicient  to  prove  the  allegation  in  declarations,  of  t^iis^ 
kind,  and  to  support  the  plaintiff's  action.;  that  if  it.w^re. 
clear  that  nothing  but  wheat  had  ever  been  sown  upon  this, 
land,  still  that  would  not  preclude  the  tithe  of  oth^r  titha^ 
ble  produce  from  being  taken,  and  that  as  no  evidence  had 
been  offered  at  the  trial  to  prove  that  turnips  and  potatoes 
were  not  cultivated  previously  to  the  stat  Edw.  6.  they 
could  make  no  such  presumption  against  the  justice  of  the 
case,  even  though  such  a  fact  might  be  aaaerted'  by  persont' 
who  had  written   upon  the  subject.    They  added,  that 
whatever  might   be  the  case  with    respect  to  potatoes, 
their  own  information   led  them  to  believe  that  turnips 
were  in  cultivation,  in  this  country,  before  the  stat.  of 
£dw.& 

The  defendant,  upon  the  general  issue,  may  prove*,  that 
he  duly  set  forth  his  tithes,  but  if  he  afterwards  carried 
them  away,  such  defence  will  not  avail  him;  so  if  he  sell 
bis  corn  privately  to.  another,  and  after  selling;  it  in  that 
manner,  cuts  and  carries  it  away,  the  action  lies  against  the 
first  owner;  the  same  law  is*,  where  the  owner  of  the  land, 
privately  sells  his  com  to  another,  who  privately  cuts  and 
<»urfie8  it  away. 

Defendant,  under  the  general  issue  of  nil  debet^,  may 
give  in  evidence  a  modus,  or  customary  payment,  and 
thereby  defeat  the  plaintiff's  action- 

A  modus  must  be  immemorial^  that  isj  it  must  have  exr- 
isted  before  the  time  of  Richard  the  First's  return  from  the> 
Holy  Land :  but  as  this  cannot  t^  proved  by  living  wit- 
nesses, and  in  many  cases,  not  by  written  evidence^  it  is. 
sufficient  to  prove  that,  such  a  sum  has  been  pai4  asfftr* 
back  as  living  memory  extends,  and  that  being  established' 
it  will  lie  on  the  other  side  to  prove  the  negative.  A  modus 
is  sometimes  payable  in  respect  of  a  particular  farm,  and, 
then  it  is  called  a  farm  modus.    A  modus  n.iiy  also  be 

!)ayable  for  part  of  a  farm  ;  as  where  a  farm  lay  in  three  dif- 
ierent  paiiishes,  and  a  general  modus  was  set  up  for  all  tithes, 
for  that  part  of  the  farm  which  lay  in  one  or  the  parishes, 
such  modus  was  hotden  to  be  good* ;  for  the  minister  of 
one  parish  and  the  land  owner  might  have  thought  proper 

H,  1  Bi«iOil«  a^t  1660^  ooxwn  Wtrdi  0.  B:  3  Ow9i. 

X  2  Inst  649.  0»1. 

y  Cbany  y«  QgUp4aflBH»Unl.4tt»    z  Per  Ld.  EUUm*  Ch.  in  Wbite  v.  Liile, 

July  1819. 
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to  contract  for  a  money  payment  for  so  much  of  the  farm 
as  laid  in  one  parish,  although  the  ministers  of  the  other 
two  parishes  might  not  have  thpught  proper  so  to  contract 
A  pension  is  a  sum  of  money  paid  in  respect  of  lands 
which  are  tithe  free,  and  is  quite  a  different  thing  from  a 
composition  either  temporary  or  real.  A  modus  will  cover 
the  tithe  of  a  common  if  that  common  be  inclosed. 

The  rankness  of  a  modus  is  a  question  of  fact,  and  not  of 
law,  and  can  be  determined  by  a  jury  only*. 

If  two  farmers  of  tithe  sue,  and  the  defendant  pleads  nil 
debet,  and  upon  trial  proves  an  agreement  with  one  of  them 
only,  this  shall  bind  bis  companion^ 


Verdict 

If  the  verdict  be  given  for  the  plaintiff%  it  is  incumbent 
on  the  jury  to  find  bow  much  of  the  debt  demanded  by  the 
declaration  is  due  to  the  plaintiff,  which  is  to  be  done  by 
trebling  the  value  of  the  tithe  subtracted. 

The  plaintiff  shall  recover  according  to  the  verdicf; 
hence,  where,,  in  the  statement  of  the  treble  value  of  the 
tithe,  there  was  error  in  the  calculation,  and  the  plaintiff  de«' 
roanded  less  than  he  was  entitled  to ;  ou  motion  in  arrest 
of  judgment  after  verdict,  an  exception  was  taken,  on  the 
ground  that  the  plaintiff,  bavins  demanded  less  than  was 
due,  ought  to  haveacknowledged  satisfiictlonfor  the  residue ; 
but  the  court  overruled  the  objection,  observing  that  the 
demand  in  this  case  was  not  for  any  sum  certain,  as  in  an 
action  grounded  on  a  specialty,  but  only  for  so  much  as 
should  be  given  by  the  jury,  the  plaintiff  being  entitled  to 
recover,  not  according  to  his  demand,  but  according  to  the 
verdict. 

^  It  was  found  by  a  special  verdict*,  that  the  abbot  of  A. 
was  seised  in  fee  of  certain  land,  and  that  he  and  his  prede- 
cessors held  the  land  discharged  of  tithe,  and  that  he  had 
S anted  the  land  to  All  Souls  College ;  it  vvas  kolden,  that 
e  prescription  was  personal  to  the  abbot,  and  did  not  run 
with  the  land,  and  that  it  could  not  be  intended  to  be  a  dis- 

a  Bedford  t.  8«iiibdl»  M.  16  G.  3.  c  Dcgg«i  Oth  ed.  404. 

Seaoc.  9  Gwm.    1068*.    Twellt  t.  d  P^Mberton  t.  SbeltoD,  Gh>.  Jac.  49S. 

Wdb7,H.  tkO  Q.3.8GSOC.    SQwm.  2  Rol. R.  64 8. C. 

nsa.  e  BoUt  V.  AtkiittOD,  1  Uv.  185. 
b  Moor,  816. 
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charge  by  a  real  composition,  it  not  being  so  pleaded,  i^or 
found  by  the  jury  to  be  so. 

In  an  action  on  this  statute  agamst  several  defendants^ 
upon  nil  debent  pleaded,  the  jury  fbund  for  the  plaintiff^ 
against  one  defendant  only,  and  as  to  the  others  nil  debent ; 
opon  motion  in  arrest  of  judgment^  becaude  it  was  an  action 
of  debt  founded  on  a  contract  which  is  entire,  the  court  held, 
that  the  action  was  founded  on  a  tort,  and  not  on  a  *con« 
tract;  not  guilty  would  have  been  a  good  plea,  and  therefore 
a  Terdict  may  bei  given  against  one  of  the  defendants,  and 
tot  the  others,  aa  in  actions  upon  torts. 

An  action  on  this  statute,  being  brought  by  the  party 
grieved  for  the  purpose  of  trying  a  right,  and  being  more 
beneficial  to  the  defendant,  than  to  be  carried  into  the 
spiritual  court,  is  not  considered  as  a  penal  action  brought 
by  a  common  informer.  Consequently,  a  new  trial  will  be 
granted,  whiere  it  is  clear  that  the  verdict  has  been  given 
for  the  defendant  against  the  weight  of  evidence*;  al- 
though, in  penal  actions,  the  courts  will  not  permit  a  ver« 
diet  for  the  defendant  to  be  disturbed  on  this  ground\ 

Costs. 

As  to  the  costs,  see  the  remarks  on  the  second  section^ 
ante,  p.  1936,  and  post  under  tit.  Judgment. 

Judgment. 

This  being  an  action  for  the  recovery  of  the  treble  value  of 
the  tithes,  in  a  case  where  the  single  value  was  not  recover- 
able at  coaamon  law»  did  not  fall  within  the  stat.  of  Glou* 
cester  (15) ;  the  plaintiff,  therefore,  was  not  intitled  to  reco- 
ver costs  under  that  statute,  consequently  the  judgment  for- 
merly was  only  for  the  debt^  found  by  the  jury  ;  and  if  the 

f  Bastard  ▼.  Haneock^  CarUi.  361.  re-  MSS.  Segt.  Htll,  p.  339.    Ld.  SeUea 

oopoiaed  in  Haidyman  t.  WUtaker,  y.  Powell,  6  Taunt.  297.  S.  P. 

B.  R.  M.2a  G.  2.  cited  ia  a  note  to  h  Brook  q.  t.  v.  Middleton,  10  East, 

Barnard  T.GoBtlins,  2  East,  57a»  268. 

g  HoUovay  ▼.  Hewett,  Trin.  13  G. 3. 10  i  Co.  Ent.  162.  a.  2d  ed. 

(15)  "Where  a  statute  gives  damages  by  creation,  there  the 
plaintiff  shall  recover  no  costs;  the  reason  is,  because  .damages 
being  given  out  of  course,  and  where  the  common  law  does  not 

g've  them,  and  the  statute  being  therafore  introductive  of  a  new 
w,  the  plaintiff  shall  recover  what  the  statute  appoints  (lim  to  re* 
eover,  and  no  more.'*     Arg.  Hardr.  152. 
Vol..  II.  P  F 
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jury  upoD  the  trial  had  giTen  costs  aod  damages,  it  was  in- 
cumbent  on  the  plaintiff  to  enter  a  remittitur,  and  take- 
judgment  for  the  debt  only^;  but  an  alteration  has  been 
made  in  this  respect  by  stat  8  &  9  W.  3.  c.  11.  which  see 
ante,  p.  1836. 

If  judgment  be  for  the  plaintiff  by  nil  dicit,  nonsum  inform 
matus^  or  upon  demurred,  the  judgment  may  be  entered  for 
the  whole  debt  demanded  by  the  declaration. 

So  if  the  issue  be  on  a  collateral  matter^,  as  on  the  custfim 
of  tithing  or  discharge  by  statu te%  which  is  found  against 
the  defendant,  and  the  defendant  hath  not  takeathe  yaliie 
by  protestation,  he  shall  pay  the  ralue  expressed  by  the 
plaintiff  in'  his  declaration ;  for  by  the  collateral  matter 
pleaded  in  bar,  the  declaration  is  confessed  in  the  whole* 

If  the  action  be  brought  against  two  or  more  defendants^, 
and  a  verdict  is  given  against  one  or  two  only  of  the  defend- 
ants,  plaintiff  is  intitled  to  judgment  against  those,  although 
there  be  a  verdict  for  the  other  defendants. 

It  is  expressly  provided,  that  the  statute  of  jeofails,  18 
and  17  Can  2.  c  8.,  shall  extend  to  this  action. 

a  8m  Digf  T.  Fenkeron,  do.  Jac  70.  n  Bowles  t.  BnMulheMi,  Akgni,  BB. 

whtra  thii  BMde  wm  adopted.  o  S^et,  317, 31S.    See  alio  aate^  qs- 

1  n^nre,  404.  do-  Vodict 
m  Gottndam*!  eii^  dtsdin  YsIt.  117. 
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TRESPASS. 

.  h  In  what  Casei  an  Actum  of  Trespan'  mmf  Im 

maintained. 
II.  Where  Tre$fiai8  cannot  be  maintained. 
Ht;  Of  the  Declardtion, 
lY.  Of  the  Pleadings: 

U  Of  ike  Qenetal  Iseue,  and  what  mayhe  gtoen  in 

Eitii%nee  under  it. 
e:  Att6H  and  Saliif action: 

3.  Tke  Common  Bar,  or  LilferumTenementkni. 

4.  iSstfippeL 
•   5.  Licence* 

6.  ProcesM* 

1.  Right  of  Way. 

8»  Tender  of  Amende. 

V.  Coite. 


It  In  what  Cases  an  Action  of  Trespass  may  be  marfi- 

tennedi 

The  lartd'ofcviirrdtrtfei^'or'odclipter is^eAdosed  onii  toI* 
apian  frcrm  that  of^bh  nefgfabbVir;  eith^  by  a  visiMe  atid 
tangible  fertc^,  zsoiie  fidd  is'  separate '  froni  anbther'bv  a* 
hedge,  wall»  &c«  of  by  Itn  ideal  invisible  boundial'y,  exis^Ing^ 
only  in  th^  contemplation  of  law,  as  when  the  land  of  one'. 
man  adjoins  to  that  of  another  in  the  same  open  or  common' 
field.  Hence  every  unwarrantable  entry  iipoti  the  land  of 
anotber  is  termed  a  trespass  by  bireaking  bis  close.  ^ 

Thefdrm  of  acttora  which  the  law' has  preteribed  for  thja 
in^i'jr  ia  am  acttoiir  of  Ircapass  al  et  ofmisquafe  cUmsum  fre* 
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gii^  in  which  the  plaintiff  may  recover  a  compensation  in 
damages  for  the  injury  sustained. 

'Although  the  words  of  the  writ  are  quare  clausum  fregit, 
yet  it  has  been  adjudged,  in  many  insiances  where  the 
plaintiff  had  not  an  interest  in  the  soil,  but  an  interest  in  the 
profits  only,  that  trespass  may  be  maintained,  and  this  form 
pursued.  Hence  it  wasbolden*,  that  the  grantee  or  patentee 
of  the  king  de  herbagio  foirestae,  might  maintain  trespass 
against  any  person  who  consumed  or  destroyed  the  grass, 
and  that  the  writ  should  be  quare  clausum  fregit.  So  where 
plaintiff  is  intitled  to  the  vesture  of  land^,  that  is,  com,  grass, 
underwood*,  and  the  like.  So  where  plaintiff  bad  an  ex- 
clusive (I)  right  of  cutting  turves  in  a  moss  :  although  the 
manor  in  which  the  moss  was  situate  belonged  to  anotbei'. 

So  if  it  is  agreed  between  J.  S.%  and  the  owner  of  the  soil, 
that  J.  S.  shall  plough  and  sow  the  ground,  and  that  in  con- 
sideration thereof,  J.  S.  shall  give  the  owner  of  the  soil  half 
the  crop,  J.  S.  may  maintain  trespass  for  treading  down  the 
com  (2).  So  if  a  meadow  be  divided  arniBally  among  cer- 
tain persons  by  lot,  then  i^fler  the  several  portion  of  each 
person  is  allotted,  each  is  capable  of  maintaining  an  action 
of  trespass  quare  clausum  fregit ;  for  each  has  an  exclusive 
interest  for  the  tim^. 

Where  trees  are  excepted  in  a  lease,  the  land  on  which 
they  grow  is  necessarily  excepted  also ;  consequently  if  the 

a  I>7er,a66.b.fl.40.  e  W«kh  t.  HaU,  per  F^wvll,  J.  s 

>  1  Inst.  4.  b.  We)lB,  1700.  Salk.  MS8.  BuU.  N.  P. 

c  Moor,  365.  pi.  4S3.  85.              « 

d  WUMaT.MadDetli,3Bttrr.  1824.  f  See  Cro.  Elii.  421. 


(l)  **  To  maintain  trespass,  it  is  essential  that  the  plaintiff  should 
haTe  exclusive  possession  at  the  time  of  the  iojary  committed. 
Hence  ire$pa$$  will  not  lie  for  entering  into  a  pew  or  seat  in  a 
church,  because  the  plaintiff  has  not  the  exclonTe  poseesnon,  the 
possession  of  the  church  being  in  the  parson.**  Per  Buller,  J. 
1  T.  R.  430.  The  proper  form  of  ac^on  for  this  injury  is  an  action 
of  trespass  on  the  case ;  to  support  which,  the  plainUff  must  prove 
aright,  either  by  a  iacultv  or  by  prescription,  which  supposes  a  fa- 
culty having  been  formerly  granted. 

(9)  In  such  case  the  owner  is  not  jointly  concerned  io  the  grow- 
ing  com*  but  is  to  haTe  half  after  it  is  reaped,  by  wa^jr  of  rent, 
wmch  may  be  of  other  things  than  money :  although,  in  1  Inst. 
li%»  it  is  said,  it  cannot  be  of  the  profits  themselves.  But  that» 
as  it  secmS|  must  be  understood  of  the  natural  profits.  BulL  N .  P*  85* 
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tenant  cut  down  the  trees,  the  landlord  may  maintain  tres-* 
pass  for  breaking  his  close  and  cutting  down  the  trees*. 

Where  two  adjacent  fields  are. separated  by  a  hedge  and 
ditch,  the  hedge  primd  facie  belongs  to  .the  owner  of  the 
field,  in  which  the  ditch  is  not.  If  there  are  two  ditches, 
one  on  each  side  of  the  hedge,  then  the  ownership  of  the 
hedge  must  be  ascertained  by  proving  acts  of  ownerships. 
The  rule  about  ditching  is  this':  a  person,  making  a  ditch, 
cannot  cutjnto  his  neighbour's  soil,  but  usually  he  cuts  it  to 
the  very  extremity  of  his  own  land:  heisofcourseboundto 
throw  the  soil  which  he  digs  out,  upon  his  own  land,  and 
often,  if  he  likes  it,  he  plants  a  hedge  on  the  top  of  it ;  there- 
fore, if  he  afterwards  cuts  beyond  the  edge  of  the  ditch, 
which  is  the  extremity  of  bis  land,  he  cuts  into  his  neigh- 
hour's  land,  and  is  a  trespasser:  no  rule  about  four  feet  and 
eight  feet  has  any  thing  to  do  with  it  (d).  He  may  cut  the 
thing  as  much  wider  as  he  will,  if  he  enlarges  it  iuto  his  owa 
land. 

The  plaintiff,  on  the  6th  of  June,  1804'',  agreed  with  the 
defendant  for  the  purchase  of  a  standing  crop  of  mowing 
grass,  then  growing  in  a  close  of  defendant's.  The  grass: 
was  to  be  mowed,  and  made  into  hay,  by  the  plaintiff;  but 
the  time  at  which  the  mowing  was  to  begin  was  not  i^xed* 
Possession  of  the  close  was  retained  by  the  defendant.  Be- 
fore-the  plaintiff  had  done  any  act  towards  carrying  the 
agreement  iuto  effect,  the  defendant  refused  to  complete 
the  agreement,  and  sold  the  grass  to  another  person,  whom 
he  directed  to  cut  and  carry  away  the  same.  Trespass  quare 
clausum  fregit  was  brought,  stating  in  the  declaration  that 
the  close  was  in  the  possession  of  the  plaintiff.  Lord  El- 
lenborough,  C.  J.  said,  that  as  the  plaintiff  appeared  to  have' 
been  intitled  (if  intitled  at  all  under  the  agreement  stated)' 
to  the  exclusive  enjoyment  of  the  crop  growing  on  the  land, 
during*  the  proper  period  of  its  full  growth,  and  until  it 
was  cut  and  carried  away,  he  might,  in  respect  of  such. ex- 
clusive right,  maintain  trespass  against  any  person  doing  the 

■ 

g  Rolli  ▼.  Rock,  Someiset  Summ.  Ass.  i  Per  Lawrence,  J.  in  Vowles  ▼.  Miller, 

2  G^'2.  per  Probyo,  J.  MSS.  3  Taunt.  ISS. 

h  Per  Bayley,  J.  in  Guy  v.  West,  So-  k  Crosby  v.  Wadsworth,  6  East,  602.    ^ 

merset  Summ.  Ass.  1808. 


(3)  It  had  been  contended,  that  the  party  to  whom  the  hedge 
and  ditch  belonged,  was  entitled  at  common  law  to  have  a  width 
of  ^ght  feet,  as  the  reasonable  width  for  the  base  of  his  bank  and 
the  area  of  his  ditch  together. 
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actfoomplaiaed  of,  accordking  to  the  authority  of  I  Imt,  4.  b. 
Fitz.  Abr.  Tres.  149.,  and  Bro.  Abr.  Tres.  S73.,  and  Wilaoia 
▼.  Mackretbj  3  IBriirr.  .189&  But  th€  court  were  of  opinion, 
Ibi^t,  as  tbe;agreeiii^ot  waaby  parol,  it  was  competeotly  Un- 
charged by  parol  ,wbile  it  remained  executory,  and  thatoB 
tbia  ground  the  plaiatiff  was  bot  intitled  to  recover^ 

The  action  of  trespass*  qu<ire  clansum  /regit  is  a  local  ac» 
tion.  Hence,  where  trespass  was  brought  for  entering  the 
plaintiff  ^8  bouse  in  Canaoa,  it  was  bohkn  tiiat  the  action 
could  not  be  maintained ;  Bulter,  J.  observing,  ^  it  is  now 
too  late  for  .us  to  inquire  whether  it  were  wise  or  poUtic  to 
make  a  distinction  between  transitory  and  local  actions ;  it  is 
sufficient  for  the  courts,  that  the  law  has  settled  the  disttnc- 
tioii,«nd  that  an  action  quare  clausum  fregU  is  local.  We 
may  -try  actions  here,  which  are  in.  their  nature  transitory, 
though  arising  out  of  a  transaction  abroad,  but  not  such  as 
are  in  their  niture  local.*' 

The  action  of  trespass  ti  et  armis  is  termed  a  possessory 
action,  to  distiogaiab  it  from  those  actions  in  which  the 
plaintiff  roust  shew  a  title.  Being  founded  on  an  injury  to 
the  possession,  it  is  essential  that  the  plaintiff  should  be  in 
the  possession  of  the  close  at  the  time  when  the  injury  is 
committed  ;  but  as  against  a  stranger  or  wrong  doer,  it  is 
immaterial  whether  such  possession  be  founded  on  a  good 
title  or  not**.  Even  a  tortious  possession  will  support  tres- 
pass against  a  wrong  doer. 

The  plaintiff  declared  in  trespass  upon  his  possession*;  de- 
fendant made  title,  and  gaye  colour  to  the  plaintiff;  plain- 
tiff replied  de  injuri&  sud  propria,  and  traversed  the  title  set 
out  by  tbe  defendant;  and  upon  demurrer,  on  the  authority 
of  Goslin  T.  William?,  P.  5  Geo.  1.,  the  court  held  this  a 
good  replication;  for  it  lays  the  defendant's  title  out  of  tbe 
6^se,  and  then  it  stands  upon  tbe  plaintiff's  possession, 
which  is  enough  against  a  wrong  doer,  and  the  plaintiff  need 
not  reply  a  title. 

In  like  manner  it  was  holden*,  that  plaintiff,  in  possession 
pf  glebe  land  undi^r  a  lease,  void  by  stat.  13  Eliz.  c  SO.  Iqf 
reason  of  the  rector's  non-residence,  might  maintain  trespass 
against  a  vr rong  doer  (4). 

1  DouIaoB  ▼•  MatUtewB  and  anoUier,    n  Caiy  ▼.  Holt,  Str.  1238.  II  East, 

4T.il.6S9.  70.  n. 

m  ^  Peut  T.  OliTcr,  Gio.  J«c.  139*        f  GraUain  t.  Peat,  1  East,  244. 


(4)  Bat  in  such  case,  a  rector  may  recover  in  cifctmenl  sj^aias^ 
his  lessee.    Frogmorton  t.  Scott,  a  JBatt,  4jS7* 
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"By  induction  the  paraon  is  put  into  postesiioo  of  a  pott 
for  Che  wbole»  and  may  maintain  an  action  for  a  trespaas  dn 
the  glebe  landp,  although  he  baa  not  taken  actual  posaetision 
of  it 

If  a  man  be  disseized,  after  his  re-entry  he  may  have  an 
action  of  trespass  against  the  disseizor  for  any  trespass  ilbne 
by  him  after  the  disseizin^;  for  by  his  re-entry  bi^  possession 
is  restored  ab  iniHo* 

By  the  common  law,  he  that  agrees  to  a  trespass  after  it  is 
done,  is  no  trespasser,  unless  the  trespass  is  done  to  his  use 
or  for  his  benefit,  and  then  his  agreement  subsequent 
amounts  to  a  command :  for  in  this  case,  oihnis  ratihabUio 
retrotrahitur  et  mandato  aquiparatur. 

Although  every  person  has  of  common  right  a  liberty  of 
coming  into  a  public  market  for  the  purpose  of  buying  atid. 
selling',  yet  he  has  not  of  common  right  a  liberty  of  placing 
a  stall  there,  but  he  must  acquire  such  liberty  by  a  compen- 
sation, which  is  called  stallage.  Hence  trespass  may  be 
maintained  by  the  owner  of  the  soil  againfit  a  person  who  un- 
lawfully places  a  stall  in  the  market 

The  authority  of  the  preceding  case  was  recognized  in 
the  Mayor,  &c.  of  Norwich  v.  Swann.  S  HI.  R.  1117.  where  it 
was  bolden,  that  trespass  would  lie  for  setting  tables  in  a 
market  place  for  JLbe  sale  of  goods  without  leave  of  the  owner 
of  the  soil. 

The  lord  orowner  of  thesoil  may  maintain  trespasa  against 
a  commoner*,  who  is  guilty  of  an  entry  on  the  common,  for 
the  purpose  of  chasmg  tbeconies  there;  for  the  commoner 
can  justify  an  entry  merely  for  the  purpose  of  using  bis 
common. 

Tenants  in  common  ought  to  join  in  trespass  quare  ciaU" 
sum  fregit^  for  if  one  tenant  in  common  bnng  trespass  qu. 
cLfr.  without  biscompanion,  it  may  be  pleaded  in  abatements 

In  trespass  vi  et  armis  for  taking  and  carrying  away  goods, 
it  is  not  essentially  necessary  that  the  plaintiff  should,  at  the 
time  when  the  act  was  done  which  constitutes  the  trespass, 
have  the  actual  possession  of  the  thing  which  is  the  subject 
lAatter.of  the  trespass;  it  is  sufficient,  if  he  has  a  con* 
sttuctive  possession  in  respect  of  the  right  being  actually 
vested  in  him.  Hence^  if  a  lord  be  intitled  to  a  waif  and 
estray  within  his  manor,  he  may  before  seizure  maintain  tres« 

p  Bulwer  y.  Bulwer,  2  B.  k  A.  470.        .  t  Hadesden  ▼.  CtTttell,  Cio.  Jae.  195. 
q  2  Rol.  Abr.  554.  pi.  5.  t  Comyns'  Dig.  Abatement  (£.  10.) 

r  MayoTy  &c.  of  Kortha^i^pton  v.  Wairdj^    u  F.  N.  B.  01*.  b.' 
2  Str.  1338.1  WtiiMor. 
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pass  against  a  stranger  who  shaU  take  'away  the  ?niif  or 
estray ;  for  the  right  is  in  the  lord,  and  a  constructive  posses- 
sioQyio  respect  of  tlie  thing  being  within  the  manor  of  which 
he  is  lord.  So  an  executor'  has  the  right  immediately  on 
the  death  of  the  testator,  and  this  right  draws  after  it  a  con- 
structive possession  from  the  time  of  the  death  of  the  testator. 

If  a  man  gives  me  his  goods^,  which  are  at  York,  and  be- 
fore  I  have  possession  a  stranger  take  them,  yet  I  shall  have 
trespass;  because  by  the  gift  the  property  is  in  me, to  which 
the  law  annexes  possession.  But  semble  that  the  gift 
iDust  be  by  deed  or  instrument  of  gift*- 

The  owner  of  a  piece  of  land  granted  liberty  to  A.*  snd 
his  heirs  to  build  a  bridge  on  his  land,  and  A.  covenanted  to 
build  a  bridge  for  public  use,  to  keep  it  in  repair,  and  not  to 
demand  toll.  The  bridge  was  built  by  A.  of  materia\8  pur- 
chased at  his  expense;  part  of  the  materials  of  the  bridge 
having  been  taken  away  by  a  wrong-doer,  it  was  hoMen,  tlMit 
the  public  had  only  a  licence  to  make  use  of  the  materials' 
while  they  formed  part  of  the  bridge  for  the  purpose  of  pas- 
sage ;  and  when  they  ceased  to  be  part  of  the  bridge,  A.'s 
original  property  in  them  reverted  to  him,  discharged  of  the 
right  of  user  by  the  public,  and  consequently  that  A.  might 
maintain  trespass  for  the  asportavU  against  the  wrong  doer. 

In  like  manner,  if  the  owner  of  land  builds  houses^  and 
marks  out  a  street,  and  assigns  part  of  the.  land  as  a  public 
highway;  this  will  not  be  considered  as  a  transfer  of  the  ab- 
solute property  in  the  soil,  so  as  to  prevent  the  owner  from 
maintaining  trespass  for  an  injury  to  the  8oi\,  e.  g.  for  placing 
the  end  of  a  bridge  thereon. 

An  action  of  trespass  lies  against  any  person  who  gleans 
on  another's  ground  after  harvests ;  for  a  right  to  glean  can- 
not be  claimed  by  any  person  at  common  law.  Neither  have 
the  poor  of  a  parish  legally  settled  such  right. 

In  trespass  for  taking  and  carrying  away  a  dead  hare',  it 
appeared  in  evidence  that  the  plaintiff,  a  farmer,  being  out 
hunting  with  hounds  of  which  he  bad  in  part  the  manage- 
menti  and  actually  had  such  management  at  the  time,  though 
the  hounds  belonged  to  other  persons,  the  hounds  put  up  a 
hare  in  a  third  person*s  ground,  and  followed  her  into  a  field 
of  the  defendant,  where,  being  quite  spent,  she  run  between 
the  legs  of  a  labourer  who  was  accidentally  there,  where  one 

X  Fithtr  V.  Younjgr,  2  Bulstr.  268.  c  Steel  ▼.  Houghton  and  Wift,  per  Ld. 
y  Bro.  AIm*.  Tivspess,  pL  303.  Loughborough,  C.  J^  Heath,  J.,  and 

1  Irontv.Smanpiece,2B.&A.551.  Wihton,  J.;    dissentiente  Gould,  J. 

a  Haniion  v.  Parker,  6  East,  154.  1  H.  Bl.  51. 

h  Ude  y.  Shepherd,  SU.  1004.  d  Chuicbwaid  ▼  Studdy,  U  East,  24Sk 


•.«» 


TRESPASS. 


1261 


of  the  dogs  caught  her»  and  she  was  taken  up  alive  by  the  la«* 
bourer,  from  whom  the  defendant-  immediately  afterwards 
took  the  hare  and  killed  her.  Shortly  after  the  plaintiff  came 
up,  and  claimed  to  have  the  hare  as  his  own.:  but  the  de- 
fendant refused  to  give  it  up,  and  questioned  the  right  of  the 
plaintiff  to  be  where  he  then  was.  The  labourer  swore 
that  when  he  took  the  hare  from  the  dogs,  he  did  not  mean 
to  take  it  for  his  own  use,  but  in  aid  of  the  hunters*  The 
case  of  Sutton  v.  Moody*  was  referred  to,  where  it  was 
said  by  Holt,  C.  J.,  that  *'  if  A.  start  a  hare  in  the  ground  of 
B.,  and  hunt  and  kill  it  there,  the  property  continues  all  the 
while  in  B.;  but  if  A.  start  a  hare  in  the  ground  of  B.  and 
bunt  it  into  the  ground  of  C,  and  kill  it  there,  the  property 
is  in  A.,  the  hunter ;  but  A.  is  liable  to  an  action  of  trespass 
for  hunting  in  the  grounds  as  well  of  B.  as  of  C."  And 
Chambre,  J.  thought  that  this  evidence  sufficiently  esta- 
blished the  plaintiff's  property  in  the  hare;  and  the  jury 
found  a  verdict  for  t)>e  plaintiff,  with  forty  shillings  damages. 
The  court  of  B.  R.  afterwards  concurred  in  his  opinion,. 
Lord  Eilenborough,  C.  J.  observing,  "  that  he  did  not  un- 
derstand at  the  time  when  the  rule  was  granted,  that  the 
plaintiff,  through  the  agency  of  his  dogs,  had  reddced  the 
hare  into  his  possession ;  that  makes  an  end  of  the  question. 
Even  though  the  labourer  had  first  taken  hold  of  it  before 
it  was  actually  caught  by  the  plaintiff's  dogs;  yet  it  now 
appears  that  he  took  it  for  the  benefit  of  the  hunters,  as  an 
associate  of  theh),  which  is  the  same  as  if  it  had  been 
taken  by  one  of  the  dogs.  If  indeed  he  had  taken  it  up 
for  the  defendant,  before  it  was  caught  by  the  dogs,  that 
would  have  been  different;  or  even  if  he  had  taken  it  as  an 
indifferent  person,  in  the  nature  of  a  stakeholder." 

It  is  a  direct  trespasj*  to  injure  the  person  of  another,  by  ' 
driving  a  carriage  against  the  carriage  wherein  such  person 
is  sitting,  although  the  last  mentioned  carriage  be  not  the 
property  nor  in  the  possession  of  the  person  injured^ 


II.  Where  Trespass  cannot  be  maintained. 

If  the  entry  be  warranted  by  law,  it  is  not  a  trespass. 
Such  is  an  entry  to  demand  rent  due  for  the  enjoyment  of 
the  land,  to  take  and  carry  off'  tithes  after  they  have  been  set 

e  1  14.  Raym.  260.  and  2  Salk.  556.         f  Hopper  and  wife  v.  Reeve,  7  Taunt. 

698. 
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forth,  or  to  dif train  for  rent  nrrear  or  damage  feasant.  So  a 
.  person  may  justify  the  following  a  fox  with  hounds  over  the 
grounds  of  another,  if  there  be  not  any  further  injury  com- 
mitted than  is  absolutely  necessary  for  the  kftling  the  foxs» 
hut  9  person  may  not  enter  the  grounds  of  another  merely 
for  the  sport  and  diversion  of  the  chase^. 

One  tenant  in  common 'cannot  bring  an  action  of  trespass 
against  his  co-tenant,  because  each  or  them  may  enter  and 
occupy  in  common,  &c.  per  my  et  per  tout,  the  lands  and  te- 
nements  which  they  hold  in  common^ 

So  if  from  the  finding  of  the  jury  it  appear  to  bea  tenancy 
in  common^;   judgment  'shall   be   given  for  defendant,- 
although  the  issue  be  found  against  him. 

Bargainee  cannot  maintain  trespass  before  entry  and  actual 
possession^ 

If  A.  make  a  lease  for  years",  excepting  the  trees,  and  had 
afterwards  an  intention  to  sell  them,  the  law  gives  the  lessor, 
and  those  who  would  buy,  power  as  incident  to  the  excep- 
tion to  enter  and  shew  the  trees  to  those  who  would  buy 
them,  for  without  sight  none  would  buy,  and  without  entry 
none  could  see. 

The  plaintiff  was  the  landlord  of  a  house*,  which  he  let 
to  A.  ready  furnished,  and  the  lease  contained  a  schedule  of 
the  furniture.  An  execution  issued  against  A.  under  which 
defendant,  as  sheriff,  seized  part  of  the  furniture,  although 
notice  was  given  to  the  officer  that  it  was  the  property  of 
plaintiff:  plaintiff  brought  trespass.  Adjudged  per  cur. 
that  it  would  not  lie. 

r 

Tre^pa^^  will  not  lie  by  the  assignees  of  a  bankrupt  against 
a  sheriff*  for  taking  the  goods  of  a  bankrupt  in  execution, 
after  an  act  of  bankruptcy,  and  before  the  issuing  of  the 
commission,  notwithstanding  he  sells  them  after  the  issuing 
of  the  commission,  and  after  a  provisional!  assignment,  and 
notice  from  the  provisional  assignee  not  to  sell. 

^  If  a  ship  be  seized  as  forfeited  under  the  navigation  act', 
l2  Car.  9.  c.  18.  by  a  governor  of  a  foreign  country  belonging 
to  Great  Britain,  the  owner  cannot  maintain  trespass  against 

g  Gundiy  ▼.Felthaxn>l  T.  R.  34.  1  Admitted  Lutwich  ▼.  Mittoo,  Cio. 

h  JBarl  of  Essex  ▼.  Capel,  Hertibrd  Sum.  Jac.  604. 

Ass.  1809.  Ld.  EHeoborough,  C  J.,  m  Liford*s  case,  last  resolution,  11  Rep, 

SChitty,  Game,  1381.    And  see  the  52.  a. 

remarks  there  of  the  C  J.  on  Gun-  n  Ward  v.  Macauley  and  another,  4  T. 

dry  V.  Feltham.  B.  489. 

i   litt.  Sec.  323.  o  Smith  ▼.  MiUes,  1  T.  R.475. 

k  BeniDgton  v.  Do.  Cro.  £liz*  167.  p  Wilkins  and  otben  v.  Dcspaid>5  T. 

R.112. 
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the  party  seizing,  although  the  latter  do  not  proceed  to  con- 
demnation; for  by  the  forfeiture  the  property, is  divested 
out  of  the  owner.  So  where  a  8.hip  is  band  fide  seized  as  a 
prize,  the  owner  cannot'  sustain  an  action  in  a  court  of 
common  law  for  the^izure,  though  she  be  released  without' 
any  suit  being  instituted  against  her,  his  remedy,  if  any, 
being  in  the  court  of  admiralty. 

Trespass  cannot  beiiMiintained  for  taking  an  excessive  dis- 
tress, where  the  distress  is  lawful,  the  whole  being  one  entire 
aot*>.  Neither  will  trespass  lie  for  an  irregular  distress,  where 
the  irregularity  complained  of  is  not  in  itself  an  act  of  tres- 

f>a8S%  but  consi^s  merely  in  the  omission  of  some  of  the 
orms  required  in  conducting  the  distress,  such  as  not  pro- 
curing goods  to  be  appraised  before  they  are  sold  (5). 

Neither  will  it  lie  against  an  officer  for  taking  goods  or 

p  Faith  V.  Pearson,  4  Camp.  K'P.C.    q  Lynae  Y.Moody,2Str.  851. 
357. 2  Manh.  133.  r  M»siug  v.  Kemble,  2  Camp.  N.  P.  C. 

lis. 


(5)  The  true  construe tioo  of  the  provision  in   11  G.  2.  c.  19. 
s.  19*  that  the  party  may  recover  a  compensation  for  the  special  da- 
mage wliich  he  sustains  by  an  irregular  distress,  **  in  an  action  of 
trespass^  or  bn  the  ease^^^  (see  ante,  p.  ^73»)  is,  that  he  must  bring 
trespas8f\{  the  injury  be  a  trespass ;  and  case,  if  it  be  the  subject 
matter  of  an  action  on  the  case.     The  nature  of  the  irregularity 
must  determine  the  form  of  action.     Hence  for  an  irregularity  con- 
sisting in  the  omission  to  appraise  the  goods  before  they  were  sold, 
the  action  ought  to  be  an  action  on  the  case.     But  where  the 
party  remained  in  possession  of  the  goods  in  the  plaintiff's  house 
beyond  the  6ye  days,  and  then  removed  the  goods,  it  was  holden, 
that  trespass  was  maintainable;  Ld.  Ellen  borough  being  of  opinion, 
that  the  removal  of  the  goods  was  a  distinct,  subsequent,  and  sub- 
stantive act  of  trespass;  and  Bay  ley,  J.  conceiving,  timt  although 
the  party  was  warranted  in    removing  the  goods,  yet  the  action 
would  lie  for  remaining  in  possession  beyond  the  five  days,  that 
being  a  new  act  of  trespass ;  and  that  damages  might  be  given  for 
such  continuance,  althoogh  the  party  was  not  a  trespasser  during 
the  five  days.    Lord  Ellenborougn  observed,  that  he  could  not  un- 
derstand the  statute  as  giving  an  option  to  maintain  trespass,  where 
trespass  would  not  lie  by  the  rules  of  the  common  law  ;  hut  as 
giving  an  election  to  bring  trespass,  where  trespass  was  the  proper 
remedy,  and  case  where  case.     Winterbourn  v,  Morgan,  B.  R« 
Trin.  T.  1809.  MS.     1 1  Kast,  395.  S.  C.     See  Etherton  v.  Pop- 
plewell,  ante,  p.  674.     If  a  sheriff  continues  in  possession  after  the 
Teturn-day  of  the  writ,  ihaX  irregularity  makes  him  a  trespasser  mb 
tnttto,  but  will  not  support  the  allegation  of  a  new  trespass  com- 
mitted ^y  him  after  the  acts  which  he  justifies  under  th«  execution. 
Aitkeuhead  v.  Blades,  5  Taunt.  198. 
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cattle  by  virtue  of  a  replevin^,  unless  a  claim  of  property  be 
made  at  the  time  when  the  officer  comes  to  demand  them. 

If  a  person  rated  to  the  poor,  object  to  the  rate",  e.  g.  be- 
cause it  is  a  prospective  rate,  he  ought  to  appeal  to  the  next 
sessions;  and  if  he  do  not,  he  cannot  maintain  trespass 
against  the  overseers  of  the  poor,  who  distrain  on  him  for 
non-payment  of  the  rate. 

A  trespasser  knowing  that  spring  guns  were  set  in  a 
wood,  although  he  may  t>e  ignorant  of  the  particular  spots 
where  they  are  placed,  cannot  maintain'  an  action  for  an 
injury  received  in  consequence  of  his  accidentally  treading 
on  a  latent  wire  communicating  with  a  spring  gun,  and 
hereby  letting  it  off. 

The  house  of  the  plaintiff,  an  uncertificated,  bankrupt, 
was  broken  open,  and  effects  acquired  by  him  subsequently 
to  his  bankruptcy  were  taken  by  the  defendants,  who  had 
become  his  creditors  since  the  bankruptcy,  and  did  not 
know  who  were  the  assignees  under  the  bankruptcy.  The 
bankrupt  having  sued  the  defendants  in  trespass,  they  ob- 
tained, after  a  rule  for  plea,  a  surrender  of  the  assignees' 
interest  in  the  effects  seized  :  it  was  hplden^  that  this  was 
a  ratification  of  the  seizure,  and  that  the  plaintiff  could  not 
recover.  So  where  the  assignees  of  an  uncertificated  bank- 
rupt, by  agreement,  for  a  valuable  consideration  paid  to' 
them  by  a  third  person,  had  left  the  bankrupt*6  furniture,  &c. 
in  his  possession,  and  afterwards,  notwithstanding  such 
'agreement,  seized  the  same,  it  was  holden*  that  they  were 
jiistified  in  so  doing,  an  uncertificated  bankrupt  not  being 
entitled  to  retain  any  property  against  his  assignees. 


III.  0/  the  Declaration. 

Venue. — The  action  of  trespass  quare  vlausum  f regit  i&  a 
local  action,  and  consequently  the  venue  must  be  laid  in  the 
county  where  the  land  lies;  for  otherwise  the  plaintiff,  on 
the  general  issue,  may  be  nonsuited  at  the  trial;  but  trespass 
for  taking  goods  is  transitory,  and  the  venue  may  be  laid  in 
any  county,  subject,  however,  to  its  being  changed  upon  an 
application  to  the  court,  supported  by  the  usual  affidavit,  if 
not  laid  in  the  county  where  the  action  arose. 

t  Per  Holt,  C.  J.  in  HaUeU  v.  Byrt,  y  Hull  v.  Pickcfsgill,  1  Brod.  &  Bin^.. 

Carth.381.  282.   -  '            ^    ' 

u  Durnint  v.  Boys,  6  T.  R.  580.  z  Nias  v.  Adanuon,  3  B.  &  A .  225. 
X  Ilott  V.  Wilkes,  3  B.  &  A.  304. 
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The  declaration  ought  to  allege  the  comtnission  of  the 
fact  directly  and  positively,  and  not  by  way  of  recital,  e.  g. 
for  that  on  such  a  day  the  defendant  broke  and  entered  the 
plaintilT's  close,  and  not  for  that  whereas^  &c. ;  an  excep- 
tion however,  to  the  declaration  for  this  fault,  must  be  made 
by  special  demurrer ;  because,  though  formerly  in  proceed-* 
iugs  by  bill  the  Court  of  King's  Bench  used  to  reverse  the 
judgment  on  writ  of  error*,  or  arrest  the  judgment  on  motion 
for  declaring  with  a  recital,  yet  now  the  court  will  permit 
the  plaintiff  even  after  verdict  to  amend  the  declaration  by  a 
right  bill,  the  time  of  filing  whereof  the  court  will  not  in- 
quire into\  In  proceedings  by  original,  an  objection  on  the 
ground  of  having  declared  with  a  recital  cannot  be  sustained 
even  on  special  demurrer^  because  the  writ  being  set  out  in 
the  declaration,  the  count-part  of  the  declaration  will  be 
aided  and  made  good  by  the  recital  of  the  writ*. 

Day.— It  is  not  necessary  to  state  the  precise  day  on 
which  the  trespass  was  committed;  it  will  be  sufficient  to 
insert  any  day  before  the  commencement  of  the  action. 

Formerly,  in  order  to  avoid  the  necessity  of  bringing  se- 
veral actions,  it  was  usual  for  the  plaintifi*,  in  cases  where 
the  nature  of  the  trespass  permitted  it  (6J,  to  declare  with 
a  continuando,  as  it  was  termed,  that  is,  that  defendant  on 
such  a  day  committed  certain  trespasses  (specifying  them), 
'  continuing  the  said  trespasses  from  such  a  day  to  «uch  a  day, 
at  divers  days  and  times ;  and  if,  as  was  generally  the  case, 
the  declaration  contained  a  charge  for  some  acts  which  did 
not  lie  in  continuance,  as  well  as  for  some  which  did,  then 
the  continuing  was  expressly  confined  to  those  trespasses 
which  did  lie  in  continuance  (7)*  This  was  the  regular 
mode  of  declaring,  but  it  frequently  happened,  through  in- 

z  Brigi  y.  SberilT,  Cro.  Eliz.  507.  b  Wbite  v.  Shaw,  2  WiU.  203. 

aStr.ll5Mld2.  c  Wbite t. Shaw, 2 Wi]a. 303. 


(6)  Treading  down  and  coDsumiog  grass,  &c.  with  ci^le.  Was 
considered  as  a  trespass,  which  lay  in  continnance ;  but  taking  a 
horse,  killing  a  dog,  cutting  down  a  tree,  and  the  like,  bein^  acts, 
which,  when  executed,  conld  not  be  repeated,  as  they  termmated 
upon  the  commission  of  them,  were  holden  not  to  lie  in  continuance. 

(7)  See  Co.  Eot.  tit.  Trespass,  pi.  4.  where  the  declaration  stated, 
that  tiie  defendant,  on  such  a  day,  broke  the  close  of  the  plaintiff, 
and  eat  up,  trod  down,  and  consumed  the  grass  there  growing,  with 
cattle,  and  continuing  the  said  trespass  as  to  the  eatine  up,  tread- 
ing down,  and  consuming  the  said  grass  from  the  day  aforesaid 
until  such  a  day,  &c. 


1808  TRESPASS. 

adferteoee,  that  the  contiHuando  was  not  so  restrained,  but 
was  applied  to  all  the  trespasses  by  the  general  words  (nuif- 
greaiones  pradictascontinuando,  in  which  case  objections 
used  to  be  made;  bat  the  courts,  in  order  to  prevent  iudg« 
ments  being  arrested  on  this  ground,  laid  down  a  rule',  that 
where  sereral  trespasses  were  laid  in  one  declaration,  some 
of  which  mi^ht  be  laid  with  a  continuando,  and  some  not, 
and  the  continuando,  instead  of  being  confined  to  such  as 
lay  in  continuance,  went  to  ail,  the  court,  after  verdict, 
would  restrain  the~  continuando  by  intendment  to  those 
trespasses  which  might  be  laid  with  a  continuando.  So 
where  the  declaration*  charged  the  defendant  with  havings 
taken,  on  a  certain  day,  ten  loads  of  wheat,  ten  loads  of 
barley,  and  ten  loads  of  oats,  with  a  continuando  of  the  said 
trespass,  from  the  first-mentioned  day  to  a  subsequent  day : 
on  writ  of  error,  it  was  assignedfor  error  that  the  continu- 
andowas  improper;  but  the  court  being- of  opinion^  that 
several  things  being  alleged  which  might  be  done  at  several 
times,  Although  the  trespass  were  laid  on  the  first  day,  yet 
the  continuando  should  make  distribution  thereof,  that  part 
wan  done  at  one  day,  and  part  at  another,  within  the  time 

declared  oC 

• 

And  inone  case^,  where  the  plaintiff,  in  declaring  against 
defendant  for  several  trespasses,  had  confined  the  oonti« 
nuandototwo  trespasses,  one  of  which  ought  not  to  have 
been  laid  with  a  continuando;  it  was  holden,  that  although 
the  plaintiff'^  by  this  mode  of  declaring  had  precluded  the 
court  from  aiding  the  declaration  by  the  usual  intendment,. 
yet  they  would  intend  that  the  jury  had  not  given  any 
damages  for  the^continuando  (8). 

The  form  of  deciariog  with '  a  continuando  baa  lallen  into  • 

d  QUUun  ▼.Ovton,  3  Lev.  89«  Braok    •  Butler  T.HedfO,  1  Lev. 210. 
▼. Blifad^Salk. 639.  f  FonUeroy ▼. Ayinar,  Ld.  Ra/m.  239. 


(a) .  It  was  admitted  that  this  contiDuaodo  wouU  have  been  bad 
OB  demmrer*    So,  at  the  picsent  day,  if  a  decUnidon  charge  the 
dsfendaat.  witb having  oommittsd  one  entire  individual  act^  e*  g** 
an  'assaak  en  sncb  a  day,  and  4m  •  divers  oUker  dsyf  end  itunes  be- 
tween that  day.  and  the-commencement.of  the  suit,  the  declantion 
will  be  bad  on  special  demurrer.     English  v.  Purser,  6  East,  395. 
rto>ffni8iog  Mitchell  v.  Neal,  Cowp.  836. ;  but  in  sucrh  case,  if,  tn« 
stead  of  '£e  words  ''made an  assaulC'  the  woid  ^'aSSaolted**  be 
used,  then  tbfe  declaration  will  be  good;  because  that  may  mean 
that  the  defsndant  committed  so  many  diiierent  assstilts  on  the' 
4U£Rnent  di^s.    Burgess  v.  Ptedove,  3  B^  ic  Piit  485:  ei^aitied 
by  Ellcnborough,  C.  J.  in  English  v.  Purser. 
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disuse,  the  language  of  the  modern  dedaralions  beings  '^Itiftt' 
defendant,  on  such  a  day,  in  such  a  year,  and  on.  divers 
other  days  and  times,  between  that  day  and  the  day  of  the 
commencement  of  the  suit,  committed  several  tresfH^sses." 
It  will  be  perceived,  that  the  principal  object  of  the  ancient 
and  modern  form  is  the  same,  viz.  to  comprehend  several 
trespasses  under  one  declaration*  In  substance^  also,  both 
forms  are  the  same :  but  the  modern  form  is  niore  concise, 
and  it  is  attended  with  this  further  advantage,  that  it  does 
not  afford  any  scope  for  those  nice  and  subtle  objections, 
which  used  to  be  raised  on  the  difference  between  acts  which 
lay  in  continuance  and  acts  which  did  not  (9).  Still,  how- 
ever, care  must  betaken  not  to  allege  that  defendant  com^ 
mitted  a  single  act,  or  an  act  which  terminated  in  itself,  on 
divers  days  and  times,  for  that  would  be  absurd',  and  afford 
just  cause  for  special  demurrer. 

Although  in  trespass  quare  clau$um  fregit  the  plaintiff 
may  declare  generally  without  naming  the*  closed  yet»  in 
trespass  for  taking  goods,  itiiasiieen  uniformly  bolden,  that 
the  goods  must  be  specified^,  and  an  omission  in  this  respect 
will  not  be  aided  even  by  verdict^. 

The  declaration  must  also  state,  that  the  land  or  goods 
were  the  plaintiff**s  land  or  goods ;  hence,  if  the  words  **  of 
the  plaintiff"  or  **  his"  be  omitted,  the  declaration  will  be 
bad ;  but  this  omission  may  be  aided  by  pleading  over*« 

But  in  declarations  for  taking  animals/er^  nature,  it  must 
be  stated,  that  the  animals  were  either  dead,  tame,  or  con- 
fined ;  otherwise  property  in  the  plaintiff  cannot  be  alleged ; 
at  least  such  allegation  will  be  bad  on  demurrer* 

In  trespass  for  taking  df<ax  damas  ipsius  plaintiff  in  a  cer- 
.  tain  close  of  the  plaintiff,  called  the  park" ;  on  general  de- 
murrer, the  declaration  was  holden  to  be  bad,  because  a 

g  See  Eo^liib  t.  Pune^  0  Ewt^  395.    k  Wyatt  ▼.  Egsinrto^Str.  637.  Bertit. 

ante,  n.  (S).  t.  Pickering,  4.  Buir.  2455. 

h  2BI.  10S9.  1  See  an  instance  of  tfala   kind   iq- 

i  I^Re|^.34.b.  Brooke w Bfooke,  1  Sidf.  1S4. 

nrMidlodB  T.  fia«t|^^  Lev.  SST. 


mi'^'^mir^m''^ 


(9)  If  by  continuance,  as  applied  to, this  subject^  trespasses 
wttiiont  any  intermission  weie  to  be  understood,  it  is  scarcely  possi- 
ble to  eOBceive  many  acts  of  which  continuapoe,  in  thiff  strict  sense,- 
could  justly  be  predicated.  Consuming  and  spoiling,  grassi  &c« 
wi^  cftttle,  which  may  be  presumed  to  be  lenmt  and  oonchanton 
the  land,  day  and  night,  b  one  instanct,  bat  it  would  be  difficult 
to  CDumemte  many  more. 
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person  cannot  have  property  in  deer»  unless  tbey  are  tame 
and  reclaimed  ( lOy. 

As  to  the  necessity  oF  alleging  the  trespass  vi  et  armis  and 
corUra  pacem^  see  ante^  p.  30. 


IV.  Of  the  PleadivgH. 

It'O/Ae  General  Issue,  and  what  may  be  given  in  EMence 

under  it. 

The  general  issue  in  this  action  is,  not  guilty. 

In  trespass  quare  clausum  /regit,  the  defendant  may,  in 
all  cases  upon  not  guilty ,  give  evidence  of  title%  e.  g.  that 
the  soil  and  freehold  was  his  (11),  or  that  the  right  of  free* 
hold  was  in  J.  S.,  and  that  defendant  by  his  command  en- 
tered, &c^.  So  a  lease  for  years'  may  be  given  in  evidence 
under  the  general  issue,  but  not  a  lease  at  will%  for  (hat  is 
like  a  licence  which  may  be  countermanded. 

By  Stat.  116.  9.  c.  19.  s.  21.  **  In'actions  of  trespass 
brought  against  any  persons  intitled  to  rents  or  services  of 
any  kind,  their  bailiff  or  receiver,  or  other  person,  relatiqg 

n  Dodd  ▼.  Kyfin,  7  T/R.  354.  Aigeat    p  Bio.  General  laiue,  p\.  S%. 

T.DunanttdT.R.  403.  q  n>. 

o  Gilb.  Evid.  25S.  reoogniiedl  by  Uw. 

rence,  J.  in  Aigent  t.  I>aimit,  8  T. 

R.405. 


(10)  John  Rough  being  convicted  on  an  indictmebt  for  stealing  a 
pheasant*,  value  40«.  of  the  goods  and  chattels  of  H.  S.,  all  the 
judges,  on  a  second  conference,  in  Easter  Term,  1779»  after  much 
debate  and.di£Rerenoe  of  opinion,  agreed  that  the  convictioa  was 
bad  ;  for  in  cases  of  larceny  of  animals/ertf  tuU«r<e,  the  indictment 
must  shew  that  they  were  either  dead,  tame,  or  confined ;  otherwise 
they  mast  be  presumed  to  be  in  their  original  state ;  and  tliat  it  is 
not  sufficient  to  Add  **  of  the  goods  and  chattels*'  of  such  an  one. 

(11)  Where  liber um  tenementum  is  given  in  evidence  under  the 
general  issue,  it  is  competent  to  the  plaintiff  to  answer  it  by  evidence 
of  anv  matter  which  might  have  been  pleaded  by  way  cif  reply  to 
the  plea  of  liberum  tenementum. 

« 

•  Ronirk'i  esse^  Suny  Lent  Am.  1779.  BuU.  J,  %  £asWP.  C.  607. 
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to  any  entry  by  virtue  of  this  act.  or  otherwise^  upon  the 
premises^  chargeable  with  such  rents  or  services,  or  to  any 
distrcMSf  or  seizure,  sale,  or  cUsposal  of  any  goods  or  chattels 
thereupon,  the  defendants  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence/' 

In  a  case  where  rent  bein^  in  arrenr',  the  tenant  had  re- 
moved his  goods  cland6i»tineiy  from  the  demised  premises, 
but  the  landlord  had  seized  them  as  a  distress  within  thirty 
days,  as  allowed  by  the  preceding:  stat^  1 1  6.  9.  c.  19.  s.  1. 
it  was  holden,  that  to  an  action  of  trespass  brought  by  the 
tenant  against  the  landlord  for  such  seizure,  the  defendant 
could  not  give  the  special  matter  in  evidence  upon  the  gene- 
ral issue  by  virtue  of  the  preceding  clause  (s.  ^1) ;  for  that 
clause  is  confined  to  those  cases  where  the  distress  is  made 
tipon  the  premises  demised.  In  this  case,  the  defence  must 
be  pleaded  specially*. 

Where  the  defendant,  or  he  under  whom  the  defendant 
claims^  does  not  claim  the  property  and  right  to  possession 
in  the  soil,  but  a  particular  benefit  only,  a  profit  a  prendre^ 
as  a  right  of  common^  or  an  easement,  as  a  right  of  way, 
(whether  private  or  public",  is  immaterial,)  such  claim  ought 
to  be  pleaded  specially,  and  cannot  be  given  in  evidence 
upon  the  general  issue. 

Trespass  for  nailing  trees  against  the  plaintifTs  wall';  af- 
ter not  guilty  pleaded,  and  verdict  for  the  plaintiff,  it  ap- 
peared, on  a  case  reserved,  that  the  plaintiff  was  possessed 
of  a  green-house,  the  back  wall  whereof  adjoined  to  the 
defendant's  close,  and  that  the  defendant  nailed  the  trees 
growing  in  his  close,  to  the  wall.of  the  green-bouse,  which 
was  the  absolute  property  of  the  plaintiff,  and  that  the  de- 
fendant had  used  so  to  nail  his  trees  for  30  years  last  past. 
Without  interruption;  it  was  insisted  that  this  long  usage 
was  a  possession  of  the  back  part  of  the  wall  in  the  de- 
fendant, though  the  property  of  the  wall  was  in  the  plain-* 
tiff;  but  it  was  resolved,  that  this  was  no  possession  in  the 
defendant,  but  an  easement  only,  and-could  not  be  given  in 
evidence  upon  the  general  issue;  for  whoever  claims  an 
easement  must  plead  it  specially  (12):  Judgment  for  plain- 

r  Vaughan  v.  Dayis,  1  Esp.  N.  P.  C.  u  Selman  y.  Coiirtiiey,  Ttin.  14  O.  2. 

257.  Rooke,  J.  C  B.  Viner,  Evidence,  Z.  a.  pi.  91. 

t  Fumeaux   t.  Fothciby,  4   Campb.  x  Hawkins  ▼.  WdIIis,  C  B.  TVin.  3  O. 

136.  Ld.Bllenborousb)C.J.  3.  2  Wills.  173.  Bac.  Abr.  tit.  Tret- 

t  ll]ttt.2a2.b.2S3.a.  pasf,  (H)  S.  C. 


(12)  **  Tha  long  enjoyment  in  this  case  would  perhaps  have  been 
Vol.  II.  Q  Q 
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neii  ana  precision^  either  by  iU  name,  or  by  metes  and 
bbuodariea,  or  otherwise* 

There  were  two  other  ways  of  pleading  liberum  tenemen- 
tum,  besides  that  before  mentioned*  Isl,  generally,  that  the 
locut  was  the  soil  and  freehold  of  the  defendant ;  2nd,  that 
the  locus  was  an  acre  of  land,  or  a  house,  which  was  the  soil 
and  freehold  of  the  defendant.  These  did  not  necessarily 
induce  a  new  assignment,  because  if  defendant  had  not  any 
freehold  in  the  ▼ill,  the  plaintiff  migjit' traverse  them  with 
safety ;  but  if  defendant  had  a  freehold  in  the  yiII,  then  it 
became  necessary  to  new  assign;  for  if  plaintiff  traversed 
the  plea,  it  was  sufficient  for  the  defendant  to  prove  that  be 
had  a  freehold  any  where  in  the  vill;  and  that  would  iutitie 
him  to  a  verdict*. 

If  the  defendant,  in  his  bar,  named  the  right  p\ace  in 
which  the  supposed  trespass  had  been  committed,  a  new 
assignment  was  unnecessary,  and  the  plaintiff  traversed  the 
plea;  or  admitting  the  freehold  to  be  in  the  defendant,  iu- 
sisted  on  a  lease  for  years,  or  some  other  title  under  defen- 
dant', or  under  a  stranger,  who  was  seised  antecedently  to 
the  defendant*.  If  the  writ  and  declaration  were  general, 
for  breaking  and  entering  several  closes,  and  the  plaintiff, 

.  upon  the  defendant's  plea  of  liberum  tenementum,  new 
assigned  the  trespass;  as  to  all  the  places,  be  could  not 
traverse  the  defendant's  plea;  because  such  a  traverse  would 
have  deprived  defendant  of  an  opportunity  of  answering  the 
new  assignment,  which  he  was  entitled  to,  the  new  assign- 
ment being  in  the  nature  of  a  new  declaration.  But  if  the 
plaintiff  only  new  assigned  one  place,  and  as  to  the  other 
places  admitted  them  to  be  the  same  as  those  named  in  the 
plea,  he  might  traverse  the  plea  as  to  the  places  agreed 
upon^  As  the  plaintiff  in  his  new  assignment  averred,  that 
the  place  newly  assigned  was  another  and  different  place 

'  from  that  named  in  the  plea,  he  was  considered  as  waving 
or  abandoning  the  trespass  which  defendant  had  justified. 
The  defendant,  therefore,  could  not  plead  to  the  new  as- 
signment, that  the  place  mentioned  therein  was  the  same 
as  that  named  in  the  plea ;  if  they  were  the  same,  the  pro- 
per plea  wss,  not  guilty ;  and  then  if  plaintiff  attempted 
to  give  in  evidence,  that  the  trespass  was  oommitted  in 
the  place  named  in  the  bar,  the  court  would  stop  him ; 

e  IMwii  T.Lamb,Salk.  US.  the  count  in  LtoOwrt  t.  StfoottM^ 

f.SH.  7.10.m.  Willii,SS6. 

ff  Kiar  ▼.  Coki^  Cro.  Car.  3S4.  eiM  hy  h  Cra.  fiKs  Sit. 
Willai,  C.  J,  deliTcriactlw  opinion  of 
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because  by  his  new  assigament  he  had  waved  the  tretpaas 
in  that  place* 

The  prolixity  which  was  introduced  by  general  decla- 
rations, common  bars,  and  new  assignments,  called  loudly 
for  a  remedy.  At  length,  in  the  year  1654,  the  following 
rules  were  framed: 

For  the  avoiding  the  common  bar  and  new  assignment', 
the  declaration  upon  an  original  quare  clausum  fregit  may 
mention  the  place  bq^ftainly,  and  so  prevent  the  use  and  ne- 
cessity of  the  commoSt  bar. 

The  like  rule  was  adopted  in  the  Common  Pleas^,  at  the 
same  time,  with  respect  to  original  writs  or  bills  quare  clau- 
sum fregit. 

The  common  bar  and  new  assignment  shall  be  forborn, 
where  the  declaration  contains  the  certainty  equivalent  to  a 
new  assignment'  (13). 

Since  these  rules  were  made,  the  plea  of  liberum  tene- 
mentum,  as  a  common  bar  for  the  purpose  of  driving  plain- 
tiff to  a  new  assignment,  has  gradually  fallen  into  disuse  (14); 
and  as  a  plea  for  any  other  purpose,  except  for  the  purpose 
of  compelling  the  plaintiff  to  set  out  his  title  specially  on 
the  record,^,  it  is  not  probable  that  it  should  maintain  its 
l^round  much  longer,  since,  in  the  late  cases  of  Dodd  y. 
Kyffin,  7  T.  R.  364,  and  Argent  v.  Durrant,  8  T.  R.  403., 
it  has  been  solemnly  adjudged,  that  soil  and  freehold  in 
defendant  may  in  all  cases  be  given  in  evidence  under  the 
general  issuer 

To  a  plea  of  liberum  tenementum",  where  the  plaintiff  re- 
plied, that  the  place  in  question  was  the  soil  and  freehold  of 
the  plaintiff,  and  not  the  soil  and  freehold  of  the  defendant, 
it  was  holden,  on  special  demurrer,  that  the  replication  was 
good ;  for  the  words,  **  that  it  is  the  freehold  of  the  plain- 

i   B.  H.  M.  1654  1. 12.  1  S.  19. 

k  C.  B.  M.  1654. 1. 17.  m  Lambert  t.  Stioother,  Willei,  218. 


(13)  It  must  be  observed,  that  these  rales  are  only  pennissiye, 
and  not  imperative  ;  that  is,  they  permit  plaintiff  to  declare  spe- 
cially on  a  general  writ,  but  if  plaintiff  chooses  to  adhere  to  the  an- 
cient mode  of  declaring  generally  on  a  general  writ,  he  may.  Mar- 
jtin  V.  Kesterton,  2  Bl.  R.  1089* 

(14)  In  Lambert  v.  Stroother,  Willes,  294,  Willes,  C.  J.  ex- 
pressed a  doubt  whether  Itbemra  tenemeatum  could  be  pleaded  to 
a  declaiatioD,  wherein  the  closes  wcK  named. 
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tiff/'  vrerc  either  to  be  rejected  a9  surplusage,  or  to  be  cow*  ' 
ifddred  only  as  inducement;  that  if  the  plaintiff  had  s«id» 
that  it  was  his  freehold,  absque  hoc  that  it  was  the  freeViold 
of  the  defendaoty  it  would  have  been  plainly  an  induce-- 
mest  only:  and  yet  that  was  exactly  the  same  case  as  the 
ppeteat,  for  thare  is  not  any  distinction  between  traverses 
and  denial9. 

Whore  the  defendant  pleads  liherum  tenemenlvm  in  I.  S. 
and  that  the  defendant  entered  by  his  command,  the  plaintiff, 
IB  bis  replication,  may  traverse  the  commnnd.     This  point 
was  solemnly  adjudged  in  Chambers  v.  Do:iaIdson,  B.  R.  E. 
49  G.  3.,  11  ^Mt»  65«,  (notwithstanding  the  case  of  Witbam 
Vt  Bi^rl^er,  Yelv«  147.»  and  the  dicta  in  Trevilian  v.  Pine, 
Salk.  107,  and  ante,  tit.  Replevin,  n«  91.)  the  court  observing, 
that  it  l{ad  become  a  settled  rule,  tb«t  posse^aioa  was  suffi- 
cient to  maintain  trespass  against  a  wroDg*doer,  but  that 
this  rule  would  be  of  no  avail  if  the  comtMad  were  not 
traversable ;  for  in  that  case  the  wrong-doer  ipight  shelter 
himself  under  a  plea  of  an  outstanding  freehold  in  a  stran- 
ger, from  whom  he  derived  no  authority  to  commit  the 
ti^spass;  and  Bay  ley,  J.  added,  that  it  was  not  competent 
to  a  wrong-doer  to  call  on  a  person  in  actual  possession  to 
8«t  out  his  title. 

The  nli|intiff  had  lands  abutting  on  one  side  of  a  public 
bi£;bway,  called  Shepherd's  Lane*  (which  waa  prima  facte 
evidence  tbs^t  half  of  the  lane  was  his  soil  and  freehold)^  it 
was  holden,  that  he  might  declare  generally  for  a  trespass  in 
bis  close,  called  Shepherd's  Lane,  and  that  it  was  incumbent 
on  the  defpnds^nt  to  plead  soil  and  freehold  in  another,  in 
order  to  drive  the  plaintiff  to  new  assign  the  trespass  com- 
plarned  of  in  the  part  of  the  lane  which  was  his  exclusive 
property. 

Where  the  plaintiff  in  his  declaration  avers  a  single  act  of 
trespass,  e.  g.  that  on  such  a  day  the  defendant  stopped 
the  plaintifTs  cattle  and  cart,  ai^d  the  defendant  justifies  the 
act,  ttiiere  ci^«i;iot  be  a  new  a8signroent^ 


'4.  Estoppel. 

If,  in  an  pqtion  of  trespaas,  a  v^i^ict  be  Ibund  o«i  any  feet 
o^  title  distincMy  pMt  in  issue,  snob  verdict  may  be  pleaded 
by  way  of  estoppel  in  another  action  between  luhe  same  paf- 
tiep^  or  tt\eir  privies,^ in  raspiy:t  of  tb^  sanno  %t  or  title. 
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To  an  action  of  trespass  for  digging  and  getting  coals  out 
of  a  coal-mineP,  alleged  by  the  plaintiff  to  be  within  and 
under  his  close,  called  the  Ck)w  Close;   the  defendants 
pleaded,  and  shewed  title  regularly  brought  down  to  them 
in  right  of  the  wife,  by  fine,  recovery,  &c.  from  one  Sir  John 
Zouch,  who  in  the  S9th  year  of  Elizabeth,  was  seized  in  fee 
of  the  manor  of  Alfreton,  and  of  certain  messuages  and 
lands  within  the  manor,  by  virtue  of  which  title  they  claimed 
all  the  coals  under  those  lauds,  except  such  as  were  within 
and  under  any  of  the  messuages^  buildings,  orchards,  and 
grounds,  which,  at  the  tinie  of  a  recovery,  suffered  in  the 
reign  of  Queen  Elizabeth,  were  standing  and  being  upoii 
Ihe  said  lands  and  tenements,  and  which  coal  mines,  with 
the  exception  aforesaid,  passed  under  a  bargain  and  sale 
from  Sir  John  Zouch  to  certain  bargainee^;  and  the  defen- 
dantd  averred^  that  the  coals  in  question  were  under  the 
lands  of  that  former  owner.  Sir  J.  Zouch,  and  were  de- 
rived by  bargain  and  sale  to  certain  immediate  bargainees^ 
and  from  them  to  the  defendant,  the  wife,  and  were  not 
within  or  under  any  of  the  messuages,  buildings,  Orchards^ 
aha  gardens,  which  were  the  subject  of  the  exception.    To 
this  plea  the  plaintiff  replied,  and  relied,  by  way  of  estoppel^ 
upon  a  former  verdict  obtained  by  him  in  an  action  of  tres- 
pass, i)rought  by  him  against  one  of  the  defendants,  Ellen, 
the  wife  of  the  other  defendant,  she  being  then  sole,  in  which 
he  declared  for  the  same  trespass  as  now ;  to  which  the 
wife  pleaded,  and  derived  title  in  the  same  manner  as  now 
done  by  her  and  her  husband,  and  alleged,  that  the  coal 
mines  in  question,  in  the  declaration  mentioned,  were,  at  the 
time  of  making  the  before-mentioned  bargain  and  sale,  by 
Sir  John  Zouch,  parcel  of  the  coal  mines  by  that  indenture 
bargained  and  sold :  upon  which  point,  viz.  whether  th^ 
coal  mines,  claimed  by  the  plaintiS,  and  mentioned  in  his 
declaration,  were  parcel  of  what  passed  under  Zduch'n  bar- 
gain and  sale  to  the  persons  under  whom  the  wife  claimed, 
an  issue  was  taken,  and  found  for  the  plaintiff,  and  against 
the  wife.    The  question  was,  whether  the  defendants,  the 
husband  and  wife,  were  estopped  by  this  verdict,  and  judg- 
ment thereupon,  from  averring  in  the  present  action  (con- 
trary to  the  title  so  there  found  against  the  wife),  that  the 
coal  mines  now  in  question  were  parcel  of  the  coal  mines 
bnrgaioed  and  sold  by  the  before-mentioned  indenture.    It 
was  bolden,  that  the  husband  and  wife  were  so  estopped, 
audi  omrieqiieiitly^  that  the  plaintiff  ought  to  recover. 

p  Ottf^att  V.  Morewood  and  BI«n  hii  wiH^,  3  Jl^  S^. 
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6.  Licence. 

To  an  action  of  trespass,  the  defendant  may  pUad^  that  he 
committed  the  supposed  trespass  by  leave  of  the  plaintitf. 

Where  a  person  is  licensed  to  do  an  act,  it  is  necessarily 
implied,  that  he  may  do  every  thing  without  which  that 
act  cannot  be  done. 

Hence,  where  to  trespass  against  A.  B.,  and  C.^,  for 
breaking  and  entering  plaintifTs  house,  and  continuing  there 
ten  days,  and  selling  divers  goods;  the  defendants  pleaded, 
that  before  the  time,  when,  &c.  the  plaintiff  licensed  A.  to 
enter  the  bouse,  and  to  continue  therein  for  the  sale  of  his 
goods,  by  virtue  of  which  licence  A.,  in  his  own  rights  and 
B,  and  C,  as  his  servants,  peaceably  entered  the  house  by 
the  door,  then  open,  to  sell  the  said  goods,  and  in  and  about 
the  sale  of  goods,  necessarift^  continued  in  the  house  for  ten 
days,  See.  concluding  with  a  verification.  On  demurrer,  it 
"was  objected,  that  the  licence  was  personal  to  A.,  and,  con- 
seauentiy,  it  could  not  justify  the  entry  of  any  other  person, 
ana  at  least  it  ought  to  have  appeared  on  the  face  of  the 
plea,  that  the  entry  of  the  other  defendants  was  necessary 
for  the  purposes  mentioned  in  the  licence.  But  the  court 
overruled  the  objection,  Willes,  C.  J.  observing,  that  unless 
a  man  could  sell  goods  to  himself,  it  was  absurd  to  contend 
that  this  was  a  licence  to  A.  only  to  go  into  the  house ;  be- 
sides, it  was  highly  probable,  that  he  might  want  to  take 
several  persons  with  him,  in  order  to  assist  in  the  sale;  and 
this  is  sufficiently  set  forth  in  the  plea ;  for  it  is  alleged,  that 
all  three  necessarily  continued  in  the  house  for  ten  days,  to 
^sell  the  said  goods;  and  if  their  continuance  therein  were 
necessary,  their  entrance  must  certainly  be  so  too,  and  was 
therefore  sufficiently  alleged  (15,) 

q  Dcuuetv.Groverand  otben,  Willes,  IS5. 


(15)  In  Hit.  13  Hen.  7*  13.  the  distinction  is  taken  between 
those  licences  that  are  given  for  pleasure,  and  those  for  profit;  that 
the  former  are  merely  personal,  bat  that  in  the  latter  oane^  the  per- 
son to  whom  the  licence  is  given  may  take  othew  with  hiai;  •*  Et 
isaiot  ai  on  nie  license  a  avoir  un  arbre  in  son  boia,  mas  servants 
justifiermit  le  aier  dal  tahm  et  I'eMten"  T\m  Immt  biwich  of 
this  distinction  is  also  supported  bv  a  passage  to  Fhicb's  Law,  l6 
and  17,  and  the  latter  by  a  case  in  M«  13  Hen.  7^  10.  DnnifordV 
tfott,  \Ville»,  J 97^ 
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Where  the  platntifT  complains  of  several  trespasses  coitt*^ 
mitted  on  several  days',  and  the  defendant  pleads  a  licence, 
to  which  the  ptaintifT  replies  de  injurid  sud  proprid  absque 
tali  causd;  it  is  incumbent  on  the  defendant  toshow  a  licence 
for  each  act  of  trespass  proved  by  the  plaintiff.  In  such  case 
it  is  not  necessary  fbr  the  plaintiff  to  new  assign;  for  the 
meaning  of  the  replication  is,  that  the  defendant  committed 
the  several  trespasses  without  a  licence  for  each. 

'  Where  a  defendant  justified  the  stopping  the  plaintiff's 
cart  on  the  ground  that  he  was  loading  his  cart  with  turf 
wrongfully  cut  from  the  waste  of  the  manor,  and  that  de- 
fendant, as  bailiff  of  the  lord,  stopped  the  carL  Plaintiff 
having  replied  de  ]njuri&  su&  propriil;  it  was  holden' that 
in  order  to  rebut  the  justification,  he  could  not  give  in  evi- 
dence a  licence'from  the  lord  to  cut  the  turf«  that  not  hav- 
ing been  pleaded  by  way  of  replication. 

Licence  to  enter  and  occupy  land  for  a  certain  time 
amounts  to  a  lease,  and  ought  to  be  pleaded  as  such^ 

The  defeauant  may  also  justify  an  entry  into  the  bouse  or 
land  of  auother  under  a  licence  in  law.  Such  is  the  entry 
into  an  inn  or  tavern  at  seasonable  times,  an  entry  to  demand 
rent  due  for  the  enjoyment  of  the  land,  or  to  distrain  for  the 
rent  in  arrear,  or  to  distrain  cattle  damage  feasant.  Such 
also  is  an  entry  for  the  purpose  of  executing  (in  a  legal  man- 
ner) the  process  of  the  law;  the  entry  of  a  remainder-man 
or  reversioner  to  view  the  state  of  repair,  and  see  whether 
tnj  waftie  hat  been  committed  on  the  estate;  the  entry  of  a 
Gprnmoafer  to  view  his  cattle,  and  the  like.  Having  stated 
several  instMices  in  which  the  law  permits  a  person  to  enter 
the  house  or  land  of  another,  we  proceed  to  inquire  in  what 
cases  a  party  shall  be  deemed  a  trespasser  ab  initio;  as  to 
which  the  following  distinctions  must  be  observed: 

1.  Where  an  entry,  authority,  or  licence,  is  given  to  any 
person  by  law^  and  he  abuses  it  by  the  commission  of  some 
act,  there  h^  shall  be  considered  as  a  trespasser  ab  initio,  t.  e. 
from  the  first  entry ;  for  the  law  determines  from  the  subse- 
quent act,  quo  animo,  or  to  what  intent  the  original  entry  was 
made;  as,  if  a  person  enters  an  inn  or  tavern,  and  afterwards 
commits  a  trespass,  by  carrying  away  any  thing,  the  law 
adjudges  that  he  entered  for  that  purpose;  and  because  the. 

m 

r  Barnes  t.  Hunt,  B.  R.  Triu.  T.  1809.    t  Adm.  per  cur.  6  H.  7.  1.  &.  cited  in 

11  But,  451.  Flowd.  542.  &. 

I  Taylof  T.  Smith,  7  Tauat.  166. 
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act  which  demonstrateB  it  is  a  trespass,  be  shall  be  a  tres- 
passer ab  initio;  but^  in  such  case,  if  tbe  party  is  guilty  <yf  a 
iDere  ngn-feasaace,  as  in  the  case  of  an  eotiy  into  an  inn,  aad 
refusing  to  pay  for  tbe  liquor  which  he  bas  coii6umed\ 
there  he  cannot  be  considered  as  a  trespasser  ab  initio,  be- 
cause a  mere  non-feasance  does  not  amount  to  a  trespass^ 
iSo  where  one  who  bas  distrained  a  beast  dam^e  feasant, 
or  taken  an  estray,  kills  or  works  xi\  be  shall  be  <iec»ned  a 
trespasser  a&  t/tiYfo;  but  a  refusal  to  deliver  tbe  beast,  on 
tender  of  amends,  being  a  mere  non-feasance,  will  not  be 
considered  as  a  trespass  with  force  ab  initio.  It  is  clear, 
therefore,  that  in  order  to  constitute  a  person  a  trespasser 
Hb  initio,  the  party  must  have  been  guilty  of  a  subsequent 
act  of  trespass. 

9.  Where  tbe  entry,  authority,  or  licence,  to  do  any  thing 
is  given  by  the  par ty,  there  although  the  penon  to  whom  tiM 
authority  is  given  may,  by  thecommission  of  subsequent  acts, 
be  a  trespasser,  yet  such  subsequent  acts  will  not  affect 
the  original  entry,  so  aa  to  make  that  which  was  sanctioned 
by  the  authority  of  the  party  complaining,  a  trespass.  In 
this  case,  therefore,  the  subsequent  acts  only  will  amount 
to  trespasses. 

6.  Process. 

An  officer  cannot  justify  the  breaking  open  an  outward 
door  or  window^,  in  order  to  execute  process  in  a  civil  suit; 
but  if  he  finds  the  outward  door  open  and  enters  that  way, 
or  if  tbe  door  be  opened  to  him  from  within,  and  he  enters, 
be  may  break  open  inward  doors,  if  he  finds  that  necessary, 
in  order  to  execute  bis  process*  And,  as  it  seems*,  this  rule 
holds,  although  tbe  defendant  be  not  in  tbe  house  at  tbe 
time;  but  in  such  case  the  officer  must  first  demand  admit- 
tance, and'  this  demand  must  be  pleaded  [16).  In  the  exe- 
cution of  criminal  process  against  any  person  in  tbe  case  of 
a  nerisdemeanor,  it  is  necessary  to  demand  admittance,  before 
the  breaking  the  outer  door  cad  be  justifiedS    And  the  offi- 

u  Six  caipeDten'  esse,  8  Rep.  146.  a.  z  Ratcliffe  v.  Burton,  3  Bos.  &  Pul. 

X  Oxley  ▼.  Watts,  1  T.  R.  It.  223. 

y  Fostar't    DiicoiiiM    of     Honilcicle,  a  LaunockT.  Brown,  2  B.&  A.d92. 
chap.  8.  s.  10. 


(16)  For  justifications  under  process  of  superior  and   inferior 
courts,  see  ante,  tit.  Imprisooment,  p.  861—864. 
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9er  cannot  justify  breaking  the  inner  doors  of  the  house  of 
a  stranger,  upon  suspicion  that  a  defendant  is  there^  to  search' 
for  him  in  order  to  arrest  him  on  mesne  process^ 

Am  an  excise  ofificer^,  applied  to  the  coromissionersof  ex^ 
cise  for  a  warrant  to  search  the  boujSe  of  B«  The  commis- 
sionersy  being  satisfied  with  the  reasonableness  of  his  sus- 
picion, granted  a  warrant,  empowering  A.  to  enter  the  house 
of  B.>  and  seize  all  run  tea  which  should  be  there  found  frau- 
dulently concealed.  A.  accordingly  entered  B.'s  house  in 
the  day  time,  and  broke  open  a  lock  which  B.  liad  refused 
Vo  open,  and  rumpiaged  his  goods,  but  did  not  find  iiny  tea. 
In  an  action  of  trespass  brought  by  B.  against  the  offK^r^  it 
wa^  bolden,  that  upon  the  true  construction  of  the  stat.  10 
Geo.  1«  c.  10.  8.  13.  the  officer  was  justified,  although  there 
was  not  any  tea  found,  or  any  evidence  given  of  the  grounds 
of  bis  suspicion. 

In  an  action  against  a  sheriff  for  breaking  and  entering 
plaintiff's  house,  and  staying  therein  three  weeks,  the  de- 
fendant pleaded  a  justification  under  process  as  to  breaking 
and  entering,  and  staying  in  the  bouse  twenty-four  hours'. 
The  plaintiQ*,  admitting  the  writ,  replied  d€  it^'urid  sud  pro- 
jirid  absque  renduo  caufa*  The  defendants  proved  their 
justification ;  but  it  appeared  that  the  officer  continued  in  the 

elaintifT*8  bouse  beyond  tweuty-four  hours.  Lord  £IIen« 
trough  was  of  opinion,  that  the  plea  applied  to  the  whole 
declaration,  and  that  if  the  plaintiff  meant  to  rely  upon  the 
excess  beyond  the  twenty-four  hours,  he  ought  to  have  said 
so  by  a  new  assignment.  The  residue  »f  the  cause  men- 
tioned in  the  plea  was  alone  put  in  issue,  aiid  the  length  of 
time,  during  which  the  officers  remained  in  the  bouse^  wa« 
rendered  immaterial. 

7.  Right  of  Way  (17). 
Tq  trespass  qu.  chfr.  the  defendant  may  plead  a  right  of 

b  Johnson  t.  Leigh,  6  Taunt.  246.  2  Bl.  R.  912.  3  Wils.  434.  was  over- 

c  Cooper  v.  Booth,  B.  R.  T.  25  G.  3.  ruled. 

on  error  from  C  B.  3  £sp.  N.  P.  C.  d  MonprivaU  y.  Smith,  2  Camp.  N.  P. 

135.  iB  which  Bostock  Y«  Samnders,  C.  175. 


(17)  For  right  of  common,,  see  ante,  tit  Common,  and  tit.  Re- 
plevin, pleas  in  bar  to  avowiy  for  damage  feUsant,  p.  1151.  For 
right  of  fishery,  see  ante,  tit.  risherji  p.  7^4. 
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way  over  the  locus  in  quo^  and  that  in  the  exercise  of  such 
right  be  committed  the  trespasses  complained  of* 

There  are  four  kinds  of  way s* ;  1.  a  footway;  2.  ahorse- 
way,  which  includes  a  footway ;  3.  a  carriageway,  which  in- 
cludes both  horseway  and  footway;  4.  a  driftway. 

Although  a  carriageway  comprehends  a  horseway,  yet  it 
does  not  necessarily  include  a  driftway^  It  is  said*,  bow-* 
ever,  that  evidence  of  a  carriageway  is  strong  presumptive 
evidence  of  the  grant  of  t  driftway. 

These  ways  are  either  public,  or  highways  for  all  persons, 
or  private  ways  (18). 

An  highway  (termed  in  Law  French  chimin)  is  a  way  for 
all  the  king's  subjects  to  pass  and  repass^  It  is  called  regia 
via^  or  the  king*s  highway,  although  the  king  can  only  cUim 
a  passage  for  himself  and  his  subjects;  for  the  freehold  and 
the  profits  growing  there,  as  trees,  and  other  things,  are  in 
the  lord  of  the  soil. 

Where  the  owner  of  land  builds  houses  upon'  it*,  forming 
a  street,  which  he  permits  to  be  used  as  an  highway,  although 
an  absolute  transfer  of  tbe  property  in  the  soil  cannot  be  pre- 
sumed, yet  a  dedication  of  the  way  to  tbe  public  will  be  pre* 
sumed,  so  far  as  tbe  public  have  occasion  for  it,  for  tbe  pur« 
pose  of  passing  and  repassing  along  tbe  same.  But  proof  of 
a  bar  baving  been  placed  across  tbe  8treet\  at  tbe  time  when 
the  street  was  maae,  even  although  such  bar  may  have  been 
subsequentlv  destroyed,  will  rebut  the  presumption  of  a  de- 
dication to  the  public;  for  it  must  appear  that  the  dedication 
was  made  openly,  and  with  a  deliberate  purpose.  N.  There 
cannot  be  a  partial  dedication  to  the  public,  although  there 
may  be  a  grant  of  a  footway  onlyh  Permitting  tbe  public 
lo  have  the  free  use  of  a  way  iu  a  street  in  London  for  six 

e  1  Inst.  56.  a.  i '  Juadc  t.  SlMfilienl,  Sir.  1004. 

f  Bdilard  t.  Dyson,  1  Tkunt.  R.  379.  k  Roberts  ▼.  Kiut,  Saney  Lent  Ass. 
g  Per  Chambre,  J.,  8.  C.  1806,  conm  Hettli,  J.,  1  Camp.  N. 

b  Terms  de  la  Ley  ▼.  Cbimin,  Bed.  Abr.        P.  C.  8(8. 

Cbimin, pi. 9, 10,  II .  1  8.  C. 


(18)  **  If  a  way  leads  to  a  market,  and  is  a  common  wajr  for  aM 
travellers,  and  communicates  with  a  gread  road,  it  is  an  highway; 
but  if  it  leads  only  to  a  church,  to  a  private  house,  or  yiffage,  or  to 
lields,  it  is  a  private  way.  But  this  is  matter  of  fact*,  and  'much 
deptodtf  on  repuUtion.     Per  Hale,  C.  J.  Austin's  case,  Ventr.  189* 
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years,  hat  been  hoMen  sufficient  evidence  of  a  dereliction, 
where  no  bar  haa  been  pat  up\ 

Trespass  for  entering  plaintitf's  close*^  and  pulling  down  a 
gate.  Plea,  that  there  was  a  public  footway  over  the  locus 
in  quo,  and  because  the  gate  was  wrongfully  erected  across 
the  same,  defendant  pulled  it  down.  It  appeared  in  evi- 
dence, that  the  gate  in  question  had  been  recently  put  up  in 
a  place  where  a  similar  gate  had  formerly  stood,  but  where, 
for  the  last  twelve  years,  there  bad  been  none.  It  was  there- 
upon  contended,  for  the  defendant,  that,  from  suffering  the 
gate  to  be  down  so  long,  and  permitting  the  public  to  use  the 
way,  without  obstruction  for  so  many  years,  the  plaintiff, . 
and  those  under  whom  he  claimed,  must  be  considered  as 
having  completely  dedicated  the  way  to  the  public,  and  that 
the  gate  could  not  be  replaced.  The  plamtiif,  however, 
bad  a  verdict,  which  the  Court  of  King*8  Bench,  the  follow- 
ing term,  refused  to  set  aside. 

A  private  way  is  a  right  which  one  or  more  persons  have 
of  going  over  the  land  of  another.  This  may  be  claimed 
either  by-grant,  prescription,  custom,  by  express  reservation, 
as  necessarily  incident  to  a  grant  of  land,  or  by  virtue  of  an 
enclosure  act 

1.  By  GranL'^k  private  way  may  be  claimed  by  mnt: 
as  if  A.  grant  that  B.  shall  have  a  way  from  C.  through  such 
a  close  (belonging  to  A.)  to  M.  So  if  A.  covenants  that  B. 
shall  enjoy  such  a  way,  it  amounts  to  a  grant^ 

Under  the  grants  **  of  a/ree  and  convenient  way  in,  through, 
and  over  a  slip  of  land,  leading  from  — — —  to  , 

with  liberty  to  make  and  lay  causeways,  &c.  and  to  useahe 
same  with  carriages,  and  to  carry  coals,  &c."  the  grantee  has 
a  right  to  make  any  such  way  as  is  necessary  for  the  carry- 
ing that  commodity,  e.  g.  a  framed  waggon-way. 

II  Per  Lord  Kenyon,  C.  J.  Trniteei  of  way  thereof  paTed,  at  flie  eipenie 

Rugby    Charity   v.    MenyWeather,  of  the  inhabitant!,)  by  the  deiGend- 

Middlesex  SitUogs,  May  dOth,  1700.  ant't  fence ;  it  was  hol4en  that  Uiis 

1 1  East,  376.  n.    N.  This  was  the  street  was,  not  so  dedicated  to  the 

case  of  a  thorougb&re.    But  where  public,  that  the  defendant  pulling 

the  plaintifT  erei^  a  street,  lead'  down  his  fence  might  enter  it  at  the 

ing  out  of  a  highway,  across  his  own  ,    end  adjoining  to  his  land,  and  use 

close,  and  terminating  at  the  edge  it  as  a  highway.    Woodyer  t.  Had- 

of  the  defendant's  a^oining  close,  den,  6  Taunt.  125.    See  R.t  Bair, 

which  was  separated  ftom  the  end  4  Camp.  16. 

of  the  street  for  21  years,  (daring  o  Lethl^ridge  t.  Winter,  1  Camp.  N. 

IS  of  which  the  houses  .were  com-  P.  C.  263. 

plated,    and    the    street    publicly  p  3  Ler.  305. 

'    watched,  cleansed,  and  lighted,  and  q  Seahouse  t.  Christian,  1  T.  R.  560. 
iKrth  footways,  and  half  the  horw- 
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Udder  the  prant  of  a  w»y  frmrt  A.  to  B/,  in,  tbrwigh, ' 
and  along  a  particular  way,  the  grantee  is  not  justified  m 
making  a  tranverse  road  acro$s  the  aame. 

If  a  person  has  a  waj  through  a  dose*,  in  a  particular  di- 
rection, ftnil  he  afterwards  purchases  other  closes  adjoining, 
he  camot  extend  the  way  to  those  closes. 

In  pleading  a  right  of  way  under  a  grant,  regularly  there 
ought  to  be  a  profert  of  the  deed ;  but  if  the  deed  has  been 
lost*  *•  by  time  or  accident,'*  it  raay  be  so  stated  in  the  plea, 
and  that  will  dispense  with  the  necessity  of  a  profert. 

At  comoion  Iaw»  the  right  to  repair  is  lacideDt  to  the 
grant  of  a  way". 

A  ^Hted  €0  B.*,  his  heirs,  and  assigns,  occupiers  of  cer- 
tain bousts  abtttting  on<  a  piece  of  land  about  eleven  feet 
wide  (which  divided  those  ftouses  from  a  bouie  then  belong- 
ing to  A.)f  the  right  of  using  the  said  piece  of  land  as  a  foot 
or  carriage  way»  and  gave  him  *'  ail  other  powers,  &c.  inci- 
deat  or  necessary  to  the  enjeymeot  of  the  way  ;*'  it  was 
bolden,  that  under  the  terms  of  this  grant,  the  grantee  was 
entitled  to  put  down  a  flag-atone  upon  the  piece  of  land  in 
front  of  a  door  opened  by  bim  out  of  his  house  into  this 
piece  of  land ;  Chambre,  J.  observing,  that  the  nature  of  the 
thing  was  material  in  considering  the  effect  of  the  word& 
The  way  was  granted  for  the  occupation  of  a  dwelliog'-bouse, 
a&d  the  grantee  ought  to  have  every  thing  needful  for  the 
occupation  of  his  dwelling-house,  he  ought,  therefore,  to 
have  the  opportunity  of  repairing  the  way  in  such  a  manner, 
that  it  sbonld  not  be  wet  or  dirty,  when  he,  or  his  fhmily,  or 
bh  iHsitors  enter.  If  any  inconvenience  had  been  occasioned 
to  the  grantor,  it  might  make  a  difference;  but  that  was  not 
the  ease  here,  nor  was  it  to  be  feared  that  any  right  could 
hereafter  be  set  up  in  respect  of  the  soil;  in  consequence  of 
this  stone  having  been  put  down ;  for  the  precise  extent  of 
the  mad  was  pointed  out. 

A  peraoa  having  a  pniwojU  way  oter  the  land  of  anothei^, 
cannot,  when  the  way  is  become  impassable  by  the  oveN 
fipwing  of  a  river,  justify  going  on  the  adjoiniag  land^  al- 


r  S.  C.  x^  Qemid  v.  Cooke,  %  Bm,  k  Ftti*  N. 

f  I'RoL  Sai.l.  60k     1  M«d.  l&O.  IL  lOS. 

t  Read  v.  Brookman,  3  T.  R.  161.  j  Taylor  t.   V^hii&hMd,  Don?*  744. 

u  SembL  1  Saund.  333.  Admitted  per  Se^alaD  BtMad  ▼.  HaiAMi,  #  MiicAe 

HMit  and  Ghambil^  Ja«  in  a  Boa.  &  fti6elii9t^  399*  and  wm. 

Pul.N.R.  109. 
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though  such  ltii4»  togelhef  with  the  Iwd^ivep  #hicb  the  way 
is,  both  belong  to  the  grantor  of  the  way  (19). 

9.  By  Frescriptionj-^k  private  w«^  may  aho  be  claimed 
by^  prescription*,  e.g.  that  defendant  is  seised  in  fee  of  a  cer* 
tain  mesAiuige,  and  that  he,  and  all  those  vfk^Be  estate  he  has 
in  the  said  messuage,  have,  from  time  immemorial,  had  a 
fiootway,  &c.  (as the  case  may  be)  from         "i  to 


i^MM 


From  the  words  in  italics,  this  plea  is  termed  prescribing 
in  a  que  estate.  A  right  of  way  being  an  easement  merely ^^ 
and  not  an  interest,  it  is  not  proper  to  lay  the  way  as  appen- 
dant or  appurtenant*. 

If  the  defendant  be  aparticuhr  tenant,  as  tenant  for  years, 
under  a  person  who  is  entitled  to  a  way  by  prescription  for 
himself  and  his  tenants,  the  plea  roust  set  forth  the  seisin  in 
fee,  the  prescription,  and  the  demise  from  the  tenant  in  fee 
to  the  defendant,  in  conformity  to  the  rule  of  pleading,,  tbal> 
wherever  a  particular  estate  is  pleaded,  it  must  be  shewn 
and  derived  from  the  fee\ 

Unity  of  possession  of  the  land  to  which,  a  way  is  appur- 
tenant by  prescription,  and  of  the  land  over  which  the  way 
is,  will  extinguish  the  way ;  fiM*  the  prescription  is^gone^  and 
the  way  is  against  cojiuuon  rights 

As  from  an  adverse  enjoyment  of  a  way  fbr  twenty  years, 
or  ifpwards^  a  right  by  grant  may  be  presumed,  it  is  in  many 
casea  advisable  to  cleka  the  way  under  a  non^-cociatiflg  grant, 
aa  well  as  by  prescription,  lest  proof  of  unity  of  possesnoBv 
at  aome  distant  point  of  time,  should  destroy  the  title  by  pie*> 
cription*  (SO). 

A  claim  of  a  prescriptive  right  of  way  firQm.A/,  oirecthoj 
defendant's  close  unto  D.,  is  not  supported  by  pnoof  thttt  a. 
close  called  C,  over  which  the  way  once  led,  ai^d  which  ad- 
joins to  D.,  was  formerly  possessed  by  the  owner  of  closo  A. 

z  RaBtairs  Entr.  617.  pi.  5. 6d.  2.  c  1  Roll.  Abr.  935.  (C.)  pi.  8. 

a  Godley  v.  Frith,  Yelv.  159.  d  Campbell  t.  Wilioii,  3  East,  295. 

b  ScUly  y.  DaUy,   D.  P.  Salk;.  562.  e  8ee3T.  R,l«7« 

Caxth.  445.  Ld.  tUym*  331.    Judg-  f  Wi^t  ▼.  I^ttiajr,,  1,  E»m^'§  Et^^T. 

inent  affirmed  on  errors  recognised 

in  ^  Wito.  7«.  ' 

I      ■  .j    1  ■    ■!       I  ■'  I    t     III!   I'M-    jMiKi    I  u   I     II    n   I'MIt   .  ' ''^'" 

(19)  *^  Highv^ys  ai^  gaveqaedi  by  a  dii&nsnt  priacsple.  Thsji  < 
arefor  the- public; :Mir?ips^,a^  if  thct  u^iiatitmck  ig>impaB>aMe^k  t». 
fo^  th^  g^o^ral  good(  thfvt  p^Qpk  sho|ikl<b^  entitl^i  to  pats  ia.  amohj. 

(80)  See  ante,  p.  W^  n«  [3). 
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and  was  by  him  conveyed  in  fee  to  another  perscH^,  without 
resenrJDg  the  right  of  way,  for  thereby  it  appears  that  the 
prescriptive  right  of  way  does  not,  as  claimed,  extend  unto 
D.,  but^tops  sliort  at  C. 

But  where  in  trespass  qu.  cL/r**  the  defendant  prescribed 
for  an  occupation  way  from  bis  own  close,  *'  unto,  through, 
and  over^'  the  locus  in  quo,  to  and  unto  a  certain  highway, 
&c«,  itwashcrfden,  that  such  plea  might  be  sustained,  though 
it  appeared  that  one  out  of  several  intervening  closes  was  in 
the  possession  of  the  defendant  himself. 

In  trespass  for  breaking  gates,  and  entering  plaintiflTs 
close^,  defendant  proved  a  prescription  to  use  a  way  in  the 
locus  in  quo,  for  the  inhabitants  of  Water-Eaton,  and  other 
townSf  to  go  to  Leighton  and  Woburn.  The  prescription  in 
defendant  s  plea  was  for  the  inhabitants  of  Water- Eaton  on/y. 
Ppobyn,  J.—"  The  proving  more  does  not  vitiate  the  pre- 
scription." Verdict  for  defendant. 

Evidence  of  a  prescriptive  right  of  way  for  all  manner  of 
carriages,  does  not  necessarily  prove  a  right  of  way  for  all 
manne^  of  cattle'  ($1). 

3.  By  cuitom.^^K  custom  that  every  inhabitant  of  such 
a  vill  shall  have  a  way  over  such  land,  either  to  church  or 
to  market,  is  good,  because  it  ia  but  an  easement,  and  not 
a  profit. 

A  tithe-owner  is  entitled  to  make  use  of  the  road  ordina« 
riiy  used  for  the  ordinary  occupation  of  the  close  in  which 
the  tithe  is  taken\  but  he  cannot  justify  carrying  his  tithes 


ff  Jackion  v.  SUIUtis  TVin.  32  G.  3.    i  Ballaid  v.Djson,  1  Taunt.  R.  279. 

C.  B.  cited  1  £ait*t  R.3S1.  k  Admitted  in  GoMi  r.  Sdbj,  S  N. R. 

h  Fountain  r.  Cook  and  otheis.  Buck-        466.    See  also  1  Buigtr.  1C8. 

in^am  Sum.  Ais.  1737.  Sen.  Leedi* 

MS. 


(21)  Estent  of  the  usage  is  evidence  of  a  right  only  commensu- 
rate with  the  use.  Hence  uie  of  a  way  for  carriages  and  pi^»  is 
not  proof  of  a  right  of  way  for  oxen/  Per  three  jodgea,  S.  C. ; 
Cfaamhre,  J.  contra.  *^  I  hare  always  conndered  it  as  a  matter  of 
eridence*  and  a  proper  question  for  a  jury,  to  find  whether  a  right 
of  way  for  cattle  is  to  be  presomed  from  the  usage  proved  for  a 
cartway.  C6osequently»  although  in  certain  cases  a  general  way 
far  carriages  may  be  good  eridence,  from  which  a  jury  may  infer 
a  right  of  this  kind,  yet  it  is  only  evidence :  and  they  are  to  compare 
the  reasons  which  they  have  for  forming  an  opinion  on  either  side." 
Per  Sir  J.  Mansfield,  S.  C, 
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home  by  any  other  road,  although  the  farmer  bimtelf  may 
have  used  it  for  the  occupatiou  of  bis  farm'. 

4.  By  express  reservation, — ^A  rijght  of  way  may  be  claimed 
by  express  reservation ;  as  where  A.  grants  land  to  another^ 
reserving  to  himself  a  way  over  such  land.' 

5.  For  necessity. — If  a  person  haviHg  a  close,  bounded  on 
every  side  by  his  own  land,  grants  the  close  to  another,  th6 
grantee  shall  have  a  way  to  the  close,  as  incident  to  the 
grant,  or,  as  it  is  sometimes  termed^a.way  of  necessity  ;  for 
otherwise  he  cannot  derive  any  benefit  from  the  grant* ; 
but  this  kind  of  way  cannot  be  pleaded  generally  without 
shewing  the  manner  in  which  the  land  over  which  the  way 
is  claimed  is  charged  with  it*. 

If  A.  has  four  closes  lying  together,  and  sells  three  of 
them  to  B.,  reserving  the  middle  close,  to  which  A*  has  not . 
any  way,  except  through  one  of  those  closes  which  he  sold,, 
although  he  reserved  not  any  way,  yet  A.  shall  have  a  way 
to  the  middle  close,  as  reserved  to  him  by  operation  of  law*; 
and  unity  of  possession  will  not  extinguish  this  species  of 
way'. 

J.  S.,  as  a  trustee,  conveyed  land  to  another,  to  which 
there  was  not  any  way,  except  over  the  trustee's  land;  it  was 
holden,  that  a  right  of  way  passed  of  necessity,  as  incidental 
to  the  grants. 

If  A.,  the  owner  of  a  close  over  which  there-is  a  right  of 
^^y'f  plough  up  the  way,  and  assign  a  new  way,  any  person 
may  justify  using  the  new  way  as  long  as  it  lies  open ;  but 
if  A.  afterwards  stops  up  the  new  way,  the  removal  of  the  > 
obstruction  to  the  new  way  cannot  be  justified,  as  will  ap- 
pear from  the  following  case  : 

A.,  the  owner  of  a  close  situate  within  a  close  belonging 
to  B.',  had  a  prescriptive  right  of  way  through  B.*s  close  to 
his  own :  twenty-four  years  before  action  brought,  B.  had 
stopped  up  this  way,  and  made  a  new  way,  which  had  been 
used  ever  since,  but  latterly  B.  stopped  up  the  new  way ; 
in  an  action  brought  by  B.  against  A.  for  going  over  the 
new  way,  it  was  helden,  that  A.  could  not  justify  using  this 
way  as  a  way  of  necessity,  -but  that  he  should  either  have 


1  AdjQafed,S.C.  p  n>.  and  Beiudckgrv.  Brook,  Cro.Jae. 

m  8  Rol.  Abr.  60.  pi.  17.  190. 

n  Ballaidv.  Harriioii,  4  Maiile  ft Sel- .  q  Howtoa  Y.F^euioii,8T.R.  50. 

wyn,  387.  r  Home  r.  Winlake,  Yelv.  141. 

o  Per  cur.  in  Clarke  T.Gagg«^  do.  Jac.  a  Eeignoldt  y.  Edwaid^  WUl«i|  SSt. 

170. 

ToL.  II.  Rb 
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Ce  the  old  way,  aiM)  tbrowti  down  the  enclosures,  or 
tight  an  acti(in  against  B«  for  stopping;  up  the  old  way. 
The  new  way  was  only  a  way  by  sufferance  during  the  plea- 
sure of  both  partieSi  and  A.,  by  stopping  it  up,  determined 
his  pleasure. 

A  way  of  necessity  exists  after  unit^  of  possession  of  the 
close  to  which,  and  the  close  over  which,  and  after  a  subse- 
qaent  severance. 

If  a  penK>n  purchases  close  A.,  with  a  way  of  necessity 
thereto  over  close  B.,  a  stranger's  land,  and  afterwards  pur- 
chases close  B.,  and  then  purchases  close  C,  adjoining  to 
close  A.y  and  through  which  he  may  enter  close  A.,  and  then 
sells  close  B.,  without  reservation  of  any  way,  and  then  sells 
closes  A.  and  C,  the  purchaser  of  close  A.  shall  nevertheless 
have  the  ancient  way  of  necessity  to  close  A.  over  close  B.*. 

.  Havinjp;  detailed  the  several  methods  by  which  a  party  may 
entitle  himself  to  a  way  over  the  land  of  another,  it  may  not 
be  improper  to  subjoin  a  few  remarks  relative  to  the  form  of 
pleading  a  right  of  way,  and  of  replying  thereto. 

Pleading  Rif^ht  of  toay.— In  pleading  a  right  of  way,  the 
defendant  ought  to  shew  the  nature  of  the  way,  u  e.  whe- 
ther it  be  a  footway,  horse-way,  or  carriaee*way ;  otherwise 
the  plea  will  be  bad,  on  demurrer",  for  uncertainty:  this 
rule  applies  both  to  public. and  private  ways;  but  in  other 
respects,  the  form  of  pleading  a  public  highway  is  more  ge« 
neral  than  that  of  pleading  a  private  way.  Hence,  it  has  been 
bolden,  that  in  a  plea  of  a  public  highway,  it  \s  not  necessary 
to  state  either  the  places  from  whichand  to  which  it  leads', 
or  that  such  way  has  existed  from  time  immemorial^.  It  is 
sufficient  to  state  compendiously,  that  it  is  a  public  highway ; 
but  in  pleading  a  private  way,  the  terminus  a  quo,  and  ter^ 
minus  ad  quern,  ought  to  be  set  forth*. 

In  replying  to  a  plea  of  right  of  way,  the  plaintiff  either 
ildmits  the  right,  and  new  assigns,  e.  ^.  extra  viam,  or  that 
the  plaintiff  has  used  the  way  in  a  different  manner  than  that 
to  which  he  was  entitled  ;  or  he  denies  the  right ;  and  here 
it  is  to  be  observed,  that  in  denying  the  right  the  plaintiff 
ought  todenyor  traverse  itspecially,  in  conformity  to  therules 
of  pleading,  which  do  not  allow  the  general  traverse  de  injw- 
ridsudproprid  absque  tali  causa  to  be  pleaded  in  cases  where 
the  defendant  insists  on  a  right*;  and  which  rule  boldsas  well 


t  Buckby  V.  Goki»  5  Tmnt.  31 1. 
u  AlbttiT.  BiouniaU,  YeW.  163. 
z  Eome  v.  Budin,  1  H.  Bl.  351. 
y  AflpiDdall  ▼.  Bcvwn,  3  T.  R.  S6&. 


s  2  Leon.  10. 

a  Ruiibbrooke  T.  Poanie,  4  X«ciiQin.  IS. 

CrogateV  ckse,  8  Kep.  66.  b.  Cooper 

▼.  Mooke,  WUks,  54. 
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where  the  defendant  justifies  by  eommatid  of  another  cla^oi* 
ing  the  right,  as  where  he  insists  on  the  right  in  himself  ^ 

To  a  plea  claiming  a  right  of  way,  the  plaintiff  may  tra- 
verse the  right,  and  give  in  evidence  that  the  way  had  been 
stopped  up  by  order  of  two  J.  P.  under  the  stat  13  G.  3» 
c.  78.  8.  19.  and  65  Geo.  3.  c«  68.  (99)  and  that  defendant 

b  GockeiiU  V.  Armttroii^,  Winei».09. 


(22)  By  Stat  55  Geo.  3.  c.  68.  after  reciting  see.  I9.  of  13  Geo*  3. 
€•  78.  and  that  it  it  expedient  that  more  public  notice  thoald  be 
given  of  orders  for  diverting  and  stopping  up  highways,  and  also 
that  a  greater  facility  of  appeal  should  be  given  against  such  orders, 
«nd  that  J.  P.  should  have  power  to  stop  up  unnecessary  highways, 
it  is  enacted,  that  so  much  of  the  act  of  the  13th  of  the  King  as  is 
therein  before  recited  sliall  be  repealed,  and  by  j.  9.  it  is  enacted, 
that  **  \Then  it  shall  appear  upon  the  vi^w  of  two  or  more  J*  P» 
that  any  public  highway,  bridleway,  or  footway,  &c*  may  be  di- 
verted, so  as  to  make  the  same  nearer  or  more  commodious  jto  the 
public^  and  the  owners  of  the  lands  through  which  such  new  high- 
way, &c.  is  proposed  to  be  made,  shall  consent  thereto,  by  writing 
under  their  hands  and  seals,  it  shall  be  la\f  ful,  by  order  of  such  J,  P« 
at  special  sessions,  to  divert  and  ttirn,  and  stop  up  such  footway, 
and  to  divert,  stop  up,  and  sell  such  old  highway,  or  bridleway, 
and  to  purchase  the  ground  for  such  new  highway,  &c.  in  the  man- 
ner, and  subject  to  the  exceptions  and  conditions  prescribed  in  the 
statute  13  Geo.  3.  c.  78.  with  regard  to  highways  to  be  widened 
and  diverted ;  and  also  tohen  it  shall  appear  upon  the  view  of  tU)o 
Jn  P*  that  any  public  highway,  Sfc,  is  unnecessltry%  they  may  by  or* 
derf  stop  up*  and  sell  the  same,  subject  to  the  conditions  mentioned  in 
the   13   Geo,  3,  c.  78*  in  regard  to  hiffhways,  to  be  widened  and 
diverted;   except  that  the  money  arismg  from  such  sale  shall 
be  paid  to  the  surveyors  towards  the  repairs  of  the  highways  of  the 
pansh ; — ^provided  that  in  the  several  cases*  before  mentioned,  a 
notice  in  the  form  given  ip  a  schedule  to  this  act,  shall  be  affixed 
by  the  side  of  the  highway,  &c.  and  inserted  in  one  or  more  news* 
papers  of  the  county,  for  three  successive  weeks  after  the  making  of 
such  order,  and  a  like  notice  shall  be  affixed  to  the  dooj  of  the 
parish  church  on  three  successive  Sundays  subsequent  to  the  order, 
and  the  notices  having  been  so  published,  the  order  shall  at  the 
iquarter  sessions  next  after  the  expiration  of  four  weeks  from-  the 

*  This  must  be  done  at  a  special  sessions  as  weU  as  the  order  fiov  diverting  a 
highwaj.  R.  V.  Sheppaxd,  B.  R.  Hil.  00  Geo.  3.  ft'l  Geo.  4.  3  6.  Jt  A.  414.  And  it  is 
^lecsssw  to  give  reasonable  notice  of  the  special  sessions  at  which  the  ofder  is 
to  be. made  to  the  several  jastices  acting  and  residing  witbin  the  division,  ^d  un- 
less such  notice'  be  given  the  sessionsought  not  to  confirm  and  enrol  such  ordfr, 
even  although  there  be  notanjappealagainstit.    R.  v.  Justices  of  Wofcestaihiic^ 

SB.ftA.»8. 
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committed  the  tretpMt  complained  of  after  the  way  iraa  do 
•topped  ap. 

But  a  plaintiff  could  not  have  availed  himaelf  of  such  an  or- 
der, under  the  ISGeo.  3.  c.  78.  unleaa  it  bad  appeared  ihaiihe 
ofder  had  pursued  the  form  prescribed  in  the  schedule  to 
which  the  enacting  part  of  tbe  19 th  section  referred*,  eg.  the 
length  and  breadth  of  tbe  new  road  must  have  been  set  out 
in  the  order ;  otherwise  the  order  would  have  been  bad,  and 
advantage  might  have  been  taken  of  the  defect  in  a  cot  lateral 
proceeding. 

And  further,  as  by  the  same  section  of  that  sutute  the 
J.  P.  had  only  jurisdiction  conferred  on  them  in  a  given 
case»  viz.  to  divert  an  old  road,  so  as  to  make  it  nearer 
or  more  commodious  to  the  public,  that  ts,  by  making  a 
new  road  (23);  it  was  necessary  that  it  should  appear, 
that  a  new  highway  had  lieen  made  in  lieu  of  the  old  high- 
way; noerely  widening  an  old  highway,  by  the  addition 
of  detached  pieces  of  land  adjoining  to  one  side  of  it  (the 
termini  a  quo  and  ad  guem^  and  the  direction  of  it,  remaining 
tbe  same  as  before,)  was  not  considered  as  diverting  an  old 
highway,  or  making  a  new  highway  within  the  meaning  of 

c  DaTiion  y.GiU,  I  East,  64. 


first  day  on  which  snch  hoticei  sfasll  have  been  published,  be 
returned  to  the  clerk  of  the  peace  ia  open  court,  and  lodged  with 
him,  and  the  said  order  shall  at  such  quarter  secMona  V>e  confirmed 
and  inrolled.  Sect*  3.  gives  a  power  of  appealing  to  peraoua  ag- 
grieved by  such  order,  or  by  the  incloeure  of  any  road  or  highway,  by 
virtue  of  any  writ  ad  quoci  dsmiium,*  to  the  said  quarter  sessions* 
(that  is,  the  quarter  sessions  next  after  the  expiration  of  four  weeks 
from  the  first  day  on  which  the  notices  shall  have  been  published,) 
upon  giving  ten  davi  notice  in  writing  to  the  sunreyor  and  also  affix- 
ing such  notice  to  the  door  of  the  pansh  church.  And  by  s.  4.  if  no 
appeal  be  made,  or  being  made,  such  orders  shall  be  connrmed,  the 
ways  may  be  stopped  and  the  proceedings  shall  be  conclusive  to  all 
persons,  and  the  new  highway,  &c.  Bhall  he  and  continue  a  public 
highway,  &c.  but  the  old  highway,  &c.  shall  not  be  inclosed  until 
the  new  highway,  he  shall  he  completed  and  put  into  good  condi- 
tion, and  so  certified  by  two  J.  P.  upon  view.  This  certificate  \% 
to  be  returned  to  the  clerk  of  the  pttce,  and  by  him  inrolled 
amongst  the  records  of  the  quarter  sessions  next  altar  such  order 
shall  hav6  been  confirmed  and  inrolled. 

(93)  The  power  to  shot  up  roads  it  given  only  where  there  ia 
a  new  road  to  be  set  out.  Page  v.  Howard,  M.  «3  G.  3.  B.  lU 
Cald.  933. 

•  9M]Uay.Ji»tiossofBiie^,SMaaleaBdSslwj%SSO. 
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that  statute'y  and  in  such  case,  although  the  order  of  the  J.  P, 
was  regular  on  the  face  of  it,  stating,  that  a  new  highway 
bad  b^n  made  in  lieu  of  the  old  one,  and  although 'such 
order  had  been  confirmed  on  appeal  by  the  quarter  sessions^ 
yet  it  was  competent  to  the  defendant  to  prove  that  a  new 
highway  was  not  in  fact  made ;  for  the  J.  P.  cannot  give  to 
themselves  a  jurisdiction  in  a  particular  case,  by  finding  that 
as  a  fact  which  is  not  really  the  fact* 


8.  Tender  of  Amends. 

At  the  common  law%  if  a  person  brought  an  action  of 
trespass  for  taking  away  his  beasts,  or  other  goods,  tender  of 
sufficient  amends  before  action  brought  was  not  a  bar;  be- 
cause the  party  making  the  tender  was  not  the  owner  of  the 
goods,  as  in  tne  case  of  a  distress  (94),  but  a  trespasser  to 
whom  the  law  did  not  shew  any  favour.  But  now,  by  stat« 
91  Jac.  1.  c,  16.  s.  5.  "  In  all  actions  of  trespass  quare  clau^ 
sumfregit^  wherein  the  defendant  shall  disclaim  in  his  plea, 
to  make  any  title  or  claim  to  the  land,  and  the  trespass  be 
by  negligence  or  involuntary,  defendant  may  plead  a  dis* 
claimer,  and  that  the  trespass  was  by  negligence  or  invo« 
luntary,  and  a  tender  of  sufficient  amends  before  action 
brought." 

To  this  plea  the  plaintiff  may  reply  a  latitat  sued  out^ 
with  an  intention  to  declare  in  trespass  before  the  tender. 


d  Welch  ▼.  Nash»  8  East,  394.  S«e  also        e  2  Inst.  107. 

De   Ponthieu   t.    Pennyfeatheri    5        f  Watts  ▼.  Baker,  Cro.  Car.  264. 
Taunt  634. 


(24)  With  respect  to  distresses*  either  for  rent  arrear  or  damage 
feasant,  the  law  is*,  that  if  a  tender  is  made  before  the  taking  th« 
distress*  the  taking  is  wrongful ;  if  af^er  the  taking,  and  before  iin- 
pounding»  the  detiuner  is  wrongful.  But  a  tender,  after  impound* 
ingf  comes  too  late.  Hence,  in  pleading  a  tender  of  amends  to  an 
avowry  for  damage  feasant,  it  ought  to  appear  on  the  face  of  the 
plea,  that  the  tender  was  before  impounding.  The  clause  in 
stat  21  Jac.  1.  c.  16.  s.  5.  hath  not  made  any  alteration  in  this 
respect,  for  that  claase  is  con6ned  to  actions  of  trespassf. 

•  3  last.  107.  t  iUlca  ▼  Bayley,  Lutw.  15SS. 
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Tbb  statute  of  Gloucester  having  given  co8t»  in  all  cases 
wheie  damages  were  recorerabte,  it  followed  as  a  necesssiy 
consequence,  that  wherever  the  smallest  damages  were  reco- 
▼ered,  the  plaintiff  obtained  bis  full  costs.  This  was  pro- 
ductive of  so  much  inconvenience,  by  encouraging  vexatious 
suits,  that  the  interposition  of  the  legislature  was  deemed 
necessary,  in  order  to  confine  the  operation  of  the  statute  of 
Gloucester.  For  this  purpose  it  was  enacted  by  stat.  92  H 
£9  Car.  2.  c.  9.»  that  **  in  ail  actions  of  trespass,  assault  and 
battery  (25),  and  other  personal  actions,  wherein  the  judge, 
at  the  trial  of  the  cause,  shall  not  find  and  certify  under  his 
hand,  upon  the  back  of  the  record,  that  an  assault  and 
battery  was  proved.  Or  that  the  freehold  or  title  of  the  land 
mentioned  in  the  plaintifi'*s  declaration,  was  chiefly  in  ques- 
tion ;  the  plaintiff,  in  case  the  jury  shall  find  the  damages  to 
be  under  the  value  of  forty  shillings,  shall  not  recover  more 
costs  of  suit  than  the  damages  so  &und  shall  amount  unto.*^ 

Notwithstanding  the  general  words*  **  other  personal  ac- 
tions/' this  statute  has  been  uniformly  construed  to  be  con- 
fined to  the  two  species  of  actions  therein  specially  named» 
-VISE,  trespass,  and  assault  and  battery ;  and  that  the  action  of 
trespass  is  confined  to  trespass  auarc  cZatcfum /regit,  wherein 
the  freehold  or  title  to  the  land  may  come  in  question. 

It  may  be  laid  down  as  a  general  rule,  that  all  actions 
guar€  clausum  fregii,  wherein  the  plaintiff  merely  declares 
for  an  injury  to  the  freehold,  or  to  something  growing  upon^, 
or  affixed'  to  the  freehold,  as  breaking  a  lock  affixed  to 
ptaifitiff^s  gate^  are  witbiiK  the  statute.  And  ibis  rule  holds, 
although  the  declaration  charges  the  defendant  with  taking 
and  carrying  away  a  portion  of  the  freehold,  provided  such 
faking  and  carrying  away  be  merely  a  mode  or  qualification 
of  the  injury  doue  to  the  land. 

f  JBaUu  908.      MUbume  ▼.  Rcade,  3  i  BirdiT.Dttfl^»C.B.Ttin.T.  3.0.1. 

WUs.  323.  per  WiUet,  C.  J.  BnU.  N.  P.  330. 

a  HinT.ReeTtt,C.B.E.  SG.I.BuU.  k  Butier  Y.CoaeDs,!!  Ifod.  l96.0Vm. 

N.P.SS9.  Abr.367. 


(3S)  For  the  caves  on  this  statute  relating  to  assault  and  batteiy 
ite  ante,  p.  40. 
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In  an  action  of  trespaea  quare  claustmi  ffegt^^  it  waa 
atated  in  the  first  count,  that  the  defendanta  broke  tedt 
entered  the  cloae  of  the  plaintiff? ;  and  the  grass  of  the  plfiijn- 
tiflfs,  there  then  growing,  with  their  feet  in  waUcipg  trod 
down,  spoiled,  and  consumed,  and  dug  up  and  got  divera 
large  quantities  of  turf,  peat,  sods,  heath,  stones,  soil,  and 
earth  of  the  plaintiffs,  in  and  upon  the  place  in  which,  &c* 
and  took  and  carried  away  the  tame^  ana  converted  ^nd  dis« 
posed  of  the  same  to  their  own  use.  There  waa  another 
count,  upon  a  similar  trespass,  in  another  close.  The  de* 
fendants  pleaded  the  general  issue  to  the  whole  declaration, 
and  two  special  pleas  to  the  second  count;  and  on  the  trial, 
a  verdict  was  found  for  the  plaintifls  on  the  general  issue 
with  one  shilling  damages;  and  for  the  defendants  on  the 
special  pleas,  and  the  judge  bad  not  certified.  It  waa 
holden,  that  the  plaintiffs  were  not  entitled  to  any  more 
coats  than  damages.  Lord  Mansfield,  C.  J.  observing,  **  What 
has  been  called  an  asportavit,  in  this  declaration,  is  a  mode 
or  qualification  of  the  injury  done  to  the  land.  The  tres- 
pass is  laid  to  have  been  committed  on  the  land  by  digging, 
&c«  and  the  asportavit  as  pert  of  the  same  act ;  and  oH  the 
trial  of  the  issue,  the  freehold  certainly  might  have  come  in 
question.  This  is  clearly  distinguishable  from  an  asportavit 
of  personal  property,  where  the  freehold  cannot  come  in 
question,  and  which,  therefore,  is  i^ot  within  the  ^Qt;  thus, 
after  trees  are  cut  down,  and  thereby  severed  frpip  th^  free- 
hold, if  a  trespasser  comes  and  carries  them  away,  that  case 
is  not  within  the  statute,  because  the  freehold  cfinnot  come 
in  question ;  here  it  plight.*' 

So  where  the  plaintiff  declares  for  a  consequentitfl  iiyury, 
merely  as  matter  of  aggravation. 

In  trespass  for  breaking  and  entering  a  dwelling  boused, 
and  making  a  great  noise  there,  and  cbntii^uing  there  unt^l 
the  plaintiff  and  another  person  were  compelled  to  give  a 
sum  of  money ;  it  was  holden,  that  the  pUinti^  Wjss  entitled 
to  no  more  costa  than  damages. 

In  trespass  for  throwing  stonea*,  &c.  at  the  windowa  of 
plaintiff's  hous^e,  and  breaking  ,the  ^lass,  &c.  the  dapi^gea 
being  under  40^.  and  up  certificate ;  it  was  holden,  t^t  tb^ 
plaintiff  waa  not  entitled  to  any  pore  costs  than  damagea : 
because  the  defendant  might  have  given  liberum  tenemenium 


1  Clegg  T.  KoIjnieuz»  Doua-  779.  n  Adlem  y*  Qaaawijr,  07*  &•  9M« 

m  ApBteKm  v.  Smith,  B.  R.  H.  3  0. 3. 
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id  ewidetic€f  ud  to  tbe  title  to  the  house  hate  oome  in 
queitioiu 

In  cases  like  those  above-mentioned,  if  it  does  not  appear 
either  by  the  ceftiflcate  oF  the  judge,  or  by  the  pleadings*, 
(for  that  is  considered  as  tantamount  to  the  judge's  certifi- 
cate) that  tbe  freehold  or  title  was  chiefly  in  question,  tbe 
plaintiif  is  entitled  to  no  more  costs  than  damages,  if  be  re- 
cover less  than  40^, 

In  a  case  where  n  right  of  way  was  pleaded  by  metes  and 
bounds,  and  there  was  no  issue  taken  tliereon ;  but  tbe  re- 
plication new  assigned  extra  viam,  and  upon  that  there  was 
a  verdict  for  plaintiff  under  40^.;  the  court  held  the  plaintiff 
was  not  entitled  to  full  costs*  Cockerill  v.  Allanson,  Hul- 
lock  OD  costs,  86.  See  also  Gregory  v.  Ormerod,  4  Taunt. 
0&  S*  P.  But  see  Taylor  v.  Nicholis,  3  B.  &  A.  44S.  where 
to  trespass  quare  ciaunum  fregit,  defendant  pleaded  not 
guilty  and  a  justification  of  a  right  of  way ;  the  plaintiff  in 
replication  admitted  the  right  of  way  and  new  assigned 
extra  viam.  The  plaintiff  having  obtained  a  verdict  on  tbe 
new  assignment,  with  one  shilling  damages,  was  holden  to  be 
entitled  to  full  costs;  the  court  recognizing  the  authority 
of  Asser  v.  Fincb  and  Martin  v.  Vallauce. 

Before  the  Stat  of  4.  Ann.  c.  16.8.&  (allowing  tbe  court  on 
motion  to  direct  a  view)  there  could  not  be  a  view  until 
after  the  cause  had  been  brought  to  trial,  when,  if  the 
judge  thought  proper,  the  cause  was  adjourned  to  enable 
the  jurors  to  have  a  view ;  and  this  was  entered  upon  the 
record :  whence  the  court  inferred  that  the  title  must  have 
come  in  question,  and  a  view  having  been  granted,  was  con- 
sidered ai  tantamount  to  a  judge's  certificate^   But  as  since 
the  statute  of  Ann,  a  view  is  granted  of  course  upon  the 
previous  motion  of  either  party,  and  may  be  granted  where 
the  title  is  not  in  question,  tbe  same  effect  cannot  any  longer 
be  attached  to  it;  and  a  plaintiff  recovering  less  than  40ftw 
is  no  longer  entitled  to  costs  of  increase,  merely  because  a 
view  has  been  had,  although  it  was  granted  upon  ihe  ap- 
plication of  the  defendants 

If  it  appear  on  the  face  of  the  declaration,  that  the  free^ 
hold  might  have  come  in  question,  it  is  sufticient  to  bring 
the  case  within  the  statute. 


o  Aim  T.  Finch,  S  LcT.  334.    Martin    q  Flint  ▼.  HUL  B.  R.  B«  i80a»  II 

V.  VaUanoc,  l  £^t,  350.  1S«. 

p  Konpterv.  Deacon,  LJ.  Rajm.  76. 
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To  trespass  at  A.%  and  tbrow'rog  down,  burning*  and  to^ 
tally  destroying  the  plaintiff's  hedge,  there  then  erected,  &c. 
whereby,  &c. ;  the  defendant  pleaded  the  general  issue,  and 
justified  as  to  the  throwing  down  the  hedge,  because  it  was 
erected  on  a  common  over  which  he  prescribed  for  right  of 
common,  whereon  issue  was  taken,  and  found  for  the  de« 
fendant,  and  a  verdict  for  the  plaintiff,  with  30^.  damages 
on  the  ereneral  issue;  it  was  holdeu,  that  the  facts  stated  in 
the  special  plea  and  found,  could  not  be  taken  into  considera- 
tion, fo  shew  that  the  title  to  the  freehold  could  not  come  in 
question;  and  as,  on  the  declaration,  the  freehold  might 
have  come  in  question,  and  the  judge  did  not  certify,  the 
plaintiff  was  entitled  to  no  more  costs  than  damages. 

The  cases  to  which  the  statute  does  not  apply  are,  1. 
Where  the  action  is  brought  solely  for  an  injury  to  a  per- 
sonal chattel',  9.  Where  the  action  is  brought  for  a  local 
trespass,  and  also  for  a  substantive  and  independent  injury 
to  a  personal  chattel  (whether  in  the  same*  count  with  the 
local  trespass,  or  a  different  count*,  is  immaterial),  and  gene- 
ral damages  are  given ;  in  which  case,  as  the  court  will  in- 
tend that  part  of  the  damages  were  given  for  the  injury  to 
the  chattel,  as  to  which  there  cannot  be  any  certificate,  the 
case  is  as  much  exempted  from  the  operation  of  this  statute, 
as  if  the  plaintiff  had  declared  merely  for  an  injury  to  a 
personal  chattel.  It  may  not  be  improper  to  observe,  that 
in  a  case  of  this  kind,  if  the  plaintiff  fails  in  proving  the 
injury  to  the  chattel^  and  there  is  a  verdict  for  the  defen- 
dant on  this,  part  of  the  declaration,  the  action  then  be* 
comes  merely  an  action  for  a  local  trespass  within  the  opera- 
tion of  the  statute. 

On  writs  of  inquiry,  in  cases  within  this  statute^,  the 
plaintiff  shall  have  full  costs,  although  the  damages  are 
under  40^. 

Where  the  cause  originally  began  in  an  inferior  court*, 
and  is  removed  to  K.  B.  or  C.  B.  the  plaintiff  shall  have  his 
full  costs,  although  the  damages  are  under  40^.  and  there 
is  not  any  certificate. 

It  only  remains  to  mention  another  class  of  cases,  in 
which  it  has  been  holden,  that  wherever  a  special  plea  of 

r  Stead  T.  Gamble^  7  East,  325.  z  8aU(.S08. 

■  Ven  Y.  PhiUips,  Salk.  20S.    Keen  ▼.  y  Sheldon  v.  Lndgate,  €.  B«  T.  3  G.  1. 

Whistier,  1  Str.  534.  BuU.  N.  P.  329. 

t  Andenon  t.  Bncktoo,  *  1   Str.  192.  s  Roop  r.  Scritch,  4  Mod.  37S.    Aicb- 

Thompion  y.  Beny,  1  Str.  551.  Smith       biihop  of  Canterbuiy  y,  Foller,  Ld. 

▼.  Oiu^  2  Str.  1 130.  Raym.  395. 

tt  Bumei  ▼.  Edgaid,  S  Mod.  39, 
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juatiflcilioD  it  fiMDd  agtintt  the  defendant,  tbe  plaintiff  it 
entitled  to  SM  costs. 

To  iresmm  qnare  dausum  frezi^^  defendant  pleaded  not 
guilty t  and  a  lieenee,  on  both  of  which  pleas  issue  was  joined, 
and  found  for  plaintiff,  with  one  shillinfi^  damages;  it  was 
holden,  that  the  plaintiff  was  entitled  to  full  costs,  it  being  a 
general  rule,  that  wherever  a  special  ptea  of  Justification  is 
found  against  defendant,  plaintiff  is  entitled  to  full  costs. 

The  rule,  as  laid  down  in  the  foregoing  case,  was  recog- 
nised in  Comer  v.  Baker,  2  EL  Bl.  341.,  and  in  Peddell  t. 
E^iddle,  7  T.  R.  659. 

The  principle  on  whkh  these  determinationsare  founded, 
is  stated  by  Lord  Kenyon,  in  the  last  mentioned  caae,  to  be 
this,  that  where  the  case  is  such  that  tbe  judge  who  tries  it 
cannot  in  any  view  of  it  grant  a  certificate  mtkin  the  act^  it 
is  considered  to  be  a  case  out  qf  the  statute.  It  may  be  re- 
marked, that  the  principle  adverted  to  by  Lord  Kenyon  is 
certainly  a  sound  principle,  but  it  is  not  quite  so  clear  that 
the  application  of  the  principle  to  tbe  cases  in  question  was 
correct 

By  Stat  4  fc  5  W.  &  M.  c.  f^S.  s.  10.,  after  reciting  that 
great  mischiefs  ensue  by  inferior  tradesmen,  apprentices,  and 
other  dissolute  persons,  neglecting  their  trades  and  emplor- 
meats,  who  lblk>w  bunting,  fishing,  and  other  game,  to  tbe 
ruin  of  tbemselres,  and  damage  of  their  neighbours,  it  is 
enacted,  that  *'  if  any  such  perMKi  shall  presume  to  hunt, 
havk»  fiah^  or  fowl,  (unless  in  company  with  tbe  mwter  of 
such  apprentice,  duljr  qualified  by  law)  such  person  shall  be 
subject  to  the  penalties  of  this  act,  and  may  be  sued  for  his 
wilful  trespass  in  such  his  coming  on  any  peraon*s  land; 
and  if  found  guilty  thereof,  the  plaintiff  shall  not  only  re* 
cover  bis  damages,  but  full  costs.  It  has  been  boldeo,  that 
a  clothier,  who  kept  an  alehouse,  and  was  not  qualified  to 
kill  game,  was  an  inferior  tradesman  witbin  tbe  meaning  of 
this  statute^,  and  liable  to  pay  full  costs,  although  he  was 
bunting  in  company  with  a  qualified  person  at  the  time 
when  tne  trespass  was  committed.  Se^  further  as  to  the 
construction  <«  this  statute,  Buxton  v.  Mingay,  9  Wils.  70. 
where  the  court  of  C.  B.  were  equally  divided  in  opinion  on 
tb^  ouestion,  whether  a  surgeon  and  apothecary,  not  quali- 
fied, naving  committed  a  trestiass  in  hunting  with  a  qualified 
person,  was  *'  an  inferior  traaesman"  within  tbe  meaning  of 
the  statute^  Batburst^  J«  and  Clive»  J.  being  of  opinion  tbat 


a  JUdcMse  V.  Mawr,  3  K.  81. 3.  t  Wickhmtr.  Walto,C.9.K«    Id* 

a.  Btnief,  IIS. 
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he  was^ conceiving  that  all  unqualified  tradesmen  were  ^^  in* 
ferior  tradesmen ;  but  Willes,  C.  J.  and  Noel,  J.  being  of 
opinion  that  the  defendant,  merely  as  an  apothecary  and 
surgeon,  was  not  to  be  considered  as  an  inferior  tradesmanp 
or  a  dissolute  person  within  the  statute. 

By  Stat  8  &  9  W.  3.  c  ll«  Sb  4.  <'  In  all  actions  of  tres- 

Eass,  wherein,  at  the  trial  of  the  caused,  it  shall  appear  and 
e  certi6ed  by  the  judge,  under  his  hand,  upon  the  back  of 
the  record,  that  the  trespass  upon  which  any  defendant  shall 
be  found  guilty,  was  wilful  and  malicious,  the  plaintiff  shall 
reeoyer,  not  only  his  damigesi  but  fats  fuU  costs  (^X*" 

In  Reynold  y.  Edwards,  6  T.  R.  11.  it  waa  holden,  that  if 
the  trespass  was  committed  after  notice,  the  judge  was 
bound  to  certify  that  the  trespass  was  wilful  and  malicious. 
But  in  Good  ?.  WatkitiSy  3  East,  499.  it  was  adjudged,  that 
although  the  trespass  were  committed  after  notice^  yet  the 
statute  meant  to  leave  it  to  the  discretion  of  the  judge  to 
certify  or  not,  according  as  it  appeared  to  him  at  the  trial, 
upon  view  of  all  the  circumstances  proved,  that  the  tres- 
pass was  or  was  not  wilful  and  malicious. 

c  See  Ford  y.  PaxT,2  Wills.  21. 


(26)  See  ante,  p.  41,  4tf« 
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TROVER. 

h  0/  ihs  Nature  and  Fourtdaiian  of  ihe  Aeiiom 
Trover^  and  in  what  Ca$e$  $uch  Action  may  be 
mainlained* 
11.  By  whom  and  againet  whom  Trover  may  be  num- 
tained. 
III.  The  Declaration — Plea — Defence^  and  herein  of 
ihe  Doctrine  of  Liens — Evidence — Of  staying 
the  ProceedingS'^Coete — Judgment. 


I.  Of  the  Nature  and  Foundation  of  the  Action  of 
Trover^  and  in  what  Cases  such  Helton  nu^  be 
maintained. 

jDeF/N/T/ON.— The  action  of  trover  is  a  special  action 
upon  the  case,  which  may  be  maintained  by  any  person  who 
has  either  an  absolute  or  special  property  in  goods,  for  reco- 
▼ering  the  ralue  of  such  goods,  against  another,  who  having, 
or  being  supposed  to  have,  obtained  possession  of  such  goods 
by  lawful  means,  has  wrongfully  converted  them  to  bis  own 
use. 

In  order  to  maintain  an  action  of  trover,  it  is  necessary 
that  it  should  appear, 

1.  That  the  plaintiff  had  either  an  absolute  or  a  special 
property  in  the  goods  which  are  the  subject  of  the  action, 
at  the  time  when  they  came  into  the  possession  of  the  de- 
fendant who  has  converted  them: 

fi.  That  the  plaintiff  had  also  the  right  of  possession  in 
the  goods: 


■ 
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S.  That  personal  goods  constitute  the  subject  matter  of . 
the  action :   - 

4.  That  the  defendant  has  been  guilty  of  a  wrongful  con* 
version. 

I.  Absolute  Property^'^lt  must  appear,  that  the  plaintiff 
had  a  property*,  either  absolute  or,  special,  in  the  goods 
which  are  the  subject  of  the  action,  at  the  time  when  they 
came  into  the  possession-  of  the  defendant  who  converted 
them ;  but  it  is  not  necessary  to  shew  that  the  plaintiff  had 
both  an  absolute  and  special  property^;  either  the  one  or 
the  other  is  sufficient.  % 

Absolute  property  is  where  one%  having  the  possession  of 
goods,  has  also  the  exclusive  right  to  enjoy  them»and  which 
can  only  be  defeated  by  his  own  act 

Troter  was  brought  by  a  tenant  in  tail,  expectant  on  the 
determination  of  an  estate  for  life',  without  impeachment  of 
waste,  for  timber  which  grew  upon,  and  had  been  severed 
from  the  estate,  and  was  in  the  possession  of^he  defendant* 
It  was  holden,  tliat  the  plaintiff  could  not  recover ;  because 
an  action  of  trover  must  be  founded  on  the  property  of  the 
plaintiff,  and  in  this  case  the  plaintiff  had  not  any  property 
in  the  timber ;  for  a  tenant  for  life,  without  impeachment  of 
waste,  has  a  right  to  the  trees  at  the  moment  when  they  are 
cut  down.  In  like  manner  tenant  in  tail,  after  possibility  of 
issue  extinct,  is  entitled  to  tinib4:r  when  cut*. 

So  trustees  of  an  estate  pur  autre  ri>,  cannot  maintain  tro- 
ver for  trees  felled  upon  the  estate' ;  for  although  they  have 
a  special  property  in  the  trees  while  standing,  yet  that  pro- 
perty ceases  when  they  are  cut  down,  and  the  trees  then 
belong  to  the  owner  of  the  inheritance. 

In  Berry  v.  Heard,  Palm.  327.  and  Cro.  Car.  249.*  it  was 
for  a  long  time  in  great  doubt,  whether  the  landlord  had 
such  a  possession  of  timber  cut  down  during  the  continu- 
ance of  a  lease,  on  which  he  could  maintain  trover:  but  it 
was  finally  determined  that  he  had;  because  the  interest  of 
the  lessee  in  the  timber  remained  no  longer  than  while  it  was 
growing  on  the  land  demised,  and  determined  mstautiy  upon 
the  severance. 

The  owner  of  goods  stolen,  prosecuting  the  felon  to  con- 
viction, cannot  recover  the  value  of  them  in  trover  Trom  a 

a  For  Loid Manifteld,  C.  J  1  T.R.  56.  f  Blaktr  ▼.  Ansoombe,  1  Bos.  It  PuL 

b  PerUwieiioe,J.7  T.  R.39S.  N.  R.25. 

e  Ibid.  f  Cited  bj  LawieDoa,  J.  in  Qocdoa  t. 

d  Pyae  ▼.  Dor,  1  T.  R.  65.  Harper,  7  T,  R.  13. 

«  WilUama  ▼.  WiUUmt,  12  Eaat|  SOS. 
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p&mi^wh0hm  pufc\mttA  the  goods  in  OMirket  ofert.  and 
told  them  again  before  the  conyiction;  notwithatandiDg  the 
owner  gave  the  porcbaser  notice  of  the  robbery,  while  the 
goods  were  in  bis  possession;  for  in  order  to  maintain  tro- 
ver, the  plaintiff  mast  prove  that  the  goods  were  his  pro- 
peily,  and  that  v)hile  they  were  to,  they  came  into  the 
possession  of  the  defendant,  who  converted  them  to  his  own 
use. 

An  arbitrator,  to  whom  all  matters  in  difference  between 
a  landlord  andtenant  bad  been  referred,  awarded  that  a  stack 
of  hay  should  be  delivered  up  by  the  tenant  to  the  landlord, 
upon  being  paid  a  certain  sum  for  it.  The  landlord  tendered 
*tfae  money,  but  the  tenant  refused  to  receive  it,  or  to  deliver 
tip  the  bay;  whereupon  the  landlord  brought  trover  against 
the  tenant  for  the  hay.  It  was  holden',  that  th  is  action  could 
4iot  be  maintat»ttl ;  for  the  property  was  not  transferred  by 
ibe  mere  force  of  the  award,  and  that  the  landlord's  only  re- 
medy was  to  proceed  against  the  tenant  upon  the  award;  biit 
JLd.  £llenbor«ugh  observed,  that  the  case  might  have  been 
different  if  the  tenant  had  accepted  the  money  tendered,  for 
that  would  have  been  a  ratification  of  theaward,  and  an  assent 
on  tbe  part  of  the  tenant  to  the  transfer  of  the  property. 

If  a  tradesman  order  goods  to  be  sent  by  a  carrier^,  though 
be  does  not  name  any  particular  carrier,  the  moment  the 
goods  are  delivered  to  the  carrier,  such  delivery  operates  as 
a  delivery  to  the  purchaser,  and  the  whole  property  is  im- 
mediately  vested  in  him;  and  if  any  accident  should  hap- 
pen to  the  goods,  it  will  be  at  the  risk  of  the  purchaser  (1). 

So  if  A.  order  goods  to  be  transmitted  to  him  by  a  parti- 
cular  carrier*,  though  upon  condition  to  return  them  again, 
if  he  dislike  them;  yet  upon  delivery  to  the  carrier  the  pro- 
perty is  vested  in  A.  and  he  will  be  bound  to  pay  tbe  price 
to  the  vendor,  and  consequently  the  vendor  cannot  bring 
trover  against  the  carrier,  if  the  carrier  convert  tbe  goods  to 
bis  own  use  (2). 

h  Horwood  y.  Smith,  2  T.  R.  750.  3  P.  Wmt.  ISS.  DuUon  y.  Solomon- 

i   Hunter V.  Rice,  15  East,  100.  son,  3  Bot.  kVvA,  582.  S.  P. 

k  Said  to  faaye  been  detennined  by  1  Hayncs  v.  Wood,  per  Heibert,  J. 

Eyre,  C.  J.  at  Shiewsbuiy  AMixet,  Suiiy  Ajm.  1686.  BoU.N.P.d6. 


(1)  The  odIv  exceptioD  to  the  purchaser's  right  over  the  goods 
it,  that  tbe  yeudor,  in  case  of  tbe  purdhmfer  becoming  wsalvent,  may 
stop  them  tn  transitu. 

(2)  N.  Trover  will  not  lie  against  a  carrier  for  thSrMav  soawfe- 
liaeiy  of  goods.  See  ante,  p.  413. 
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If  A-  order  a  tradesman  to  aend  him  gooda  by  a  hoyman**. 
and  the  tradesman  send  the  goods,  by  a  porter,  to  the  bouse, 
where  the  hoyman  resides,  when  in  town,  and  the  porter,  not 
finding  him,  leave  the  goods  with  the  landlord,  A.  cannot 
maintain  trover  against  the  landlord,  for  the  property  never 
vested  in  A.,  but  remained  in  the  tradesman;  but  if  the  per- 
son to  whom  the  goods  were  delivered  had  been  a  servant 
to  the  hoyman,  and  entrusted  by  him  to  receive  the>good3 
A.  might  have  maintained  trover";  for,  by  such  delivery, 
the  property  would  have  vested  in  him,  and  therefore  in 
such  case  the  tradesman  could  not  have  brought  trover 
against  the  hoyman. 

The  property  of  ^oods  passes  by  the  indorsement  and  d^ 
livery  of  the  bill  of  lading,  by  the  consignee,  to  another, 
hondfide^  for  a  valuable  consideration,  and  without  collusion 
with  the  consignee^  although  the  indolrsee  knew  at  the  time 
that  the  consignor  had  not  received  payment  in  money  for 
bis  goods,  but  had  taken  the  consignee's  acceptances  paya- 
ble at  a  future  day  not  then  arrived. 

A  verbal  gift  of  a  chattel,  without  actual  ddivery,  does 
not'  pass  the  property  to  the  donee. 

If  goods  are  sold,  to  be  paid  for  within  a  limited  time% 
and  if  not  removed  at  the  end  of  that  .time,  that  warehouse 
rent  shall  be  paid  for  them,  the  property  in  the  goods  vests 
absolutely  in  the  purchaser,  from  the  moment  of  the  sale. 

If  a  person  contracts  with  another  for  the  purchase  of  a 
chattel,  e.  g.  a  barge,  which  is  not  in  exi^«tenceat  the  time  of 
the  contract,  although  the  full  value  of  the  article  contracted 
for  is  paid  in  advance,  and  the  order  is  proceeded  on,  yet 
the  purchaser  does  not  acquire  any  property  iu  the  article, 
until  it  is  finished  and  delivered  to  him'. 

After  earnest  given,  the  vendor  cannot  sell  the  goods  to 
another,  without  a  default  in  the  vendee;  and,  therefore,  if 
the  vendee  do  not  come  and  pay  for,  and  take  away  the  goods, 
the  vendor  ought  to  go  and  request  him  ;.and  then  if  he  do 
Dot  come  and  pay  for  and  take  away  the  goods  in  a  conve-* 
nient  time,  the  agreement  is  dissohed,  and  the  vendor  is  at 
liberty  to  sell  them  to  any  other  per80Q'.  **  If  I  sell  my 
horse  for  money,  I  may  keep  him  until  I  am  paid ;  but  I  can- 

m  ColstoB  v.  Woolitoii,  T.     1  Ann.  p  Ironi  ▼.  SoMllpiece,  2  B.  &  A.  551. 

London  SittingB*    per  Hott,   C.   J.  q  PtuUimoie  t.  Bany,  1  Gump.  N.  P. 

8alk  BfSS.  aUl.  N.  P.  35,  6.  C.513. 

B'1S«eS«a|>tefv.AU«ii,2Mod.aOO.  t  MndElomrT.lifaiq^ts,!  Ttont.S18. 

per  Holt,  C.J.  Salk.  IS.  S.  P.   .  0  Per  Holt,  C*  h  in  lii^id  ▼.  Ad- 
▼.  Brown,  9  Esft,  506.  miaMtnlris  of  iyj0r,aalk.  U3« 
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not  bftve  an  action  of  debt  until  he  be  delivered ;  yet  the  pro- 
perig  of  the  horse  is  by  the  bargain  in  the  bargainor  or 
buyer.  But  if  be  do  presently  tender  ine  my  money,  and  I 
do  refuse  it,  he  may  take  the  horse,  or  have  an  action  of  de- 
tainment. And  if  the  horse  die  in  my  stable,  between  the  bar- 
gain  and  the  delivery,  I  may  have  an  action  of  debt  for  my 
money,  because,  by  the  bargain,  the  property  was  in  the 
buyef*r 

With  respect  to  stolen  horses,  the  property  is  not  altered 
by  a  sale  in  market  overt,  unless  the  provisions  of  2  P.  &  M. 
c.  7.  and  31  Eliz.  c.  12.  are  complied  with.  The  regulations 
are  in  substance  as  follows:  First,  the  horse  must  be  exposed 
openly  in  the  place  used  for  sales  for  one  whole  hour,  between 
ten  in  the  morning  and  sun  set,  and  afterwards  brought  by 
both  vendor  and  vendee  to  the  book-keeper  of  the  fair  or 
market;  secondly,  toll  must  be  paid,  if  any  due,  and  if  not, 
one  penny  to  the  book-keeper,  who  shall  enter  the  price, 
colour,  and  marks  of  the  horse,  with  the  names,  additions, 
and  abode  of  the  vendor  and  vendee;  and  if  the  vendor  is  not 
known  to  the  book-keeper,  the  vendor  shall  bring  one  credi- 
ble witness  to  avouch  his  knowledge  of  the  vendor,  whose 
name  in  like  manner  is  to  be  entered.  The  property  of  the 
owner  is  not  to  be  taken  away  by  such  sale,  if  within  six 
months  after  the  horse  is  stolen,  he  puts  in  his  claim  before 
some  magistrate  where  the  horse  is  found,  and  within  40  days 
more  proves  such  property  by  the  oath  of  two  witnesses,  and 
tenders  to  the  person  in  possession  of  the  horse  such  price 
as  he  bondjide  paid  for  it  in  market  overt 

The  action  of  trover  cannot  be  supported,  unless  there  is 
a  perfect  and  complete  right  of  property  in  the  plaintiff: 

Hence  when  goods  are  sold,  if  any  thing  remain  to  be  done 
on  the  part  of  the  seller,  as  between  him  and  the  buyer*,  to 
ascertain  the  price,  quantity*,  or  individuality^  of  the  goods 
before  the  commodity  purchased  is  to  be  delivered,  a  com- 
plete present  right  of  property  does  not  attach  in  the  buyer, 
and  consequently  trover  is  not  maintainable.        • 

The  plaintiff  purchased  of  the  defendant  a  quantity  of 
starch%  which  was  lying  at  the  warehouse  of  a  third  person, 
at  so  much  per  cwt.  by  bill  at  two  months,  for  the  delivery 


t  Hdxfm  Mazins,   88.  reooffiUaed  by  Shepley  t.  Davis,  5  Tftimt   617. 

Ld.  Ellenborougb,  C.  J.  in  Hinde  ▼.  1  Maxih  853.  S.  C.  and  Witfaen  t. 

Wfaitehouae,  7  JBast,  671.  Lyu,  4  Camp.  N.P.  C  337.  1  HMu 

a  See  Whitehouse  t.  Fhitt,  13  Bast,  N.  P.C.18.S.C. 

ei4.  s  HaoaoAY.BIeyer,  6Eaat,614.    See 

X  WaUace T. Braedi,  13 Eaat^ 533.  alaoZagoiyT.  VoneU,  S  G«mp.1l. 

y  BuakT.  DaTia,31l.4e8.  SOT.    Bee  P.C.340. 
Sits  White  ▼.  Wilka,  5  TtaH.  17S. 
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of  which,  fourteen  days  vrere  to  be  allowed;  the  weight  not. 
having  been  ascertained  at  the  time  of  purchase,  the  de- 
fendant gave,  according  to  the  usual  mode,  a  note  to  the 
warehouse-keeper  to  weigh  and  deliver  all  his  (the  defend- 
ant's) starch.  By  virtue  of  this  order,  a«partial  weighing 
and  delivery  of  several  quantitiesof  the  starch  took  place. 
Trover  having  been  brought  for  the  remainder,  which  was 
unweighed  and  not  delivered,  it  was  holden,  that  the  ac- 
tion could  not  be  supported,  although  it  was  contended  on 
the  part  of  the  plaintiff,  that  a  delivery  of  part  of  an  entire 
quantity  of  goods  contracted  for  was  a  virtual  delivery  of  the 
whole,  so  as  to  vest  in  the  vendee  the  entire  property  in  the 
whole,  although  the  price  for  the  same  should  not  have 
been  paid.  Per  cur.  Without  deciding  what  might  be  the 
legal  effect  of  such  part  delivery,  in  a  case  where  the  pay- 
ment of  price  was  the  only  act  necessary  to  be  performed, 
in  order  to  vest  the  propertj^;  in  this  case,  another  act  was 
necessary  to  precede  both  payment  of  price  and  delivery  of 
the  goods  bargained  for,  viz.  weighing.  Until  the  starch  was 
weighed,  the  warehouse-keeper,  as  agent  of  the  defendant, 
was  not  authorised  to  deliver  it;  still  less  was  the  buyer  au- 
thorised to  take  it  by  his  own  act  from  the  warehouse:  and 
if  he  could  not  so  take  it,  neither  can  he  maintain  an  action 
of  trover  founded  on  such  a  supposed  right  to  take,  or  in 
other  words,  founded  on  such  supposed  right  of  property  in 
the  subject  matter  of  this  action. 

But  where  every  thing  has  been  done  by  the  sellers  which 
they  contracted  to  do,  the  property  will  m  many  cases  pass 
to  the  buyers,  although  the  goods  still,  continue  in  the  pos- 
session of  the  sellers.  As  where  turpentine  in  casks  was 
sold  by  auction*  at  so  much  per  cwt,  and  the  casks  were  to 
be  taken  at  a  certain  marked  quantity,  except  the  twolast, 
out  of  which  the  seller  was  to  fill  up  the  rest  before  they 
were  delivered  to  the  purchasers,  on  which  account  the  two 
last  casks  were  to  be  sold  at  uncertain  quantities:  and  a 
deposit  was  to  be  paid  by  the  buyers,  at  the  time  of  the  sale, 
and  the  remainder  within  SO  days  on  the  goods  being  de- 
livered ;  and  the  buyers  had  the  option  of  keeping  the  goods 
in  the  warehouse,  at  the  charge  of  the  seller,  for  those  30 
days,  after  which  they  were  to  pay  the  rent;  and  the  buyers 
having  employed  the  warehouseman  of  the  seller  as  their 
agent,  he  nlled  up  some  of  'the  casks  out  of  the  two  last, 
but  left  the  bungs  out,  in  order  to  enable  the  custom- 
house officer  to  gauge  them ;  but  before  he  could  fill  up  tb« 

a  Rugsr  ▼.  Minett,  1 1  East,  210. ; 
Vol.  n.  S  B 
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re^t,  t  firecomut^^d  (^^  whol^  intb^  Vfrehowfi  witbin  lb? 
30  days.    It  \?a^  t^o^^en*.  that  the  property  pa^M  to  tb^ 
buyers  iQ  all  tbe  c^fiV^s  which  were  filled  up»  tiecause  notbing 
further  remained  to  be  done  to  them  by  the  seller;  for  it  was 
the  business  of  the  buyers  to  get  them  gauged,  withQvit 
which  they  could  not  have  been  remoYed;  and  the  ^t  of  ih% 
warehouseman  in  leaving  them  unhung^  after  filliig  then 
up,  which  was  for  the  purpose  pf  the  gauging,  mu#t  be  tak?ai 
tp  have  been  done  as  agent  for  the  buyers,  whose  coocem 
the  gauging  was.    BMt  the  property  in  the  casHs  pot  Qiled 
up  remained  in  the  seller,  i^t  whose  risk  they  continued* 

Special  Property.'^-^A  special  property  is,  where  be  who 
has  the  possessioa  of  goods,  holds  them  subject  to  the  claims 
of  other  persons^  [S\.  This  is  sufficient  to  enable  him  to 
maintain  trover  against  &  atcanger.  Hence  this  action  may 
be  brought: 

By  a  bailee* : 

By  a  carriei' : 

By  lessee  for  life  a|;aiast  a  straiiger,  who  ti^k^s  awi^y  th« 
timber  of  a  house  which  has  been  blown  down ;  for  the  lies- 
see  for  life  has  a  special  property  to  make  use  of  tbe  timber 
(as  if  he  would  rebuild),  though  the  general  property  b^  ip 
the  reversioner* : 

By  a  lord  who  seizes  an  estray  or  wreck,  against  a  stmoger, 
before  the  year  and  d^  f^re  e^piiied^: 

By  a  sheriff  against  a  person  who  takes  siway  gooda  (which 
btvebeea  seized  by  the  sheriff  in  execution)  before  they  are 
sold^.    But  a  landlord  who  has  distrained  goods,  cannot 

b  Viv  LawvNKse.  J.  in  Webb  t.  Fax,  e  Per  Powd,  J.  Midland  Cvi^piU  Sfjk- 

7T«R.a8S.  MBS.  Bnl.  H.  p.  3?. 

e  Bn>.  TresMM,  82-  AxwAi^  ^  fdb»-  f  Sir  W.  CMutoe/j  oaw,  C.  B.  Snlk. 

fop,  Lord'Rayiiiond,  275.  MSS.  Pye  r.  Pkgpdell,  B^t^  IUOl 

d  OoodwiB  T.  RiebaiduiD,  1  Rol.  Abr.  per  aadEe,  Bar.  S.  F,  Ball.  N.  P.  ^ 

4^(|.)V^1»  Z  Wiimbam  ▼.  Snow,  2  Sttond.  47. 

'         ■       I    I     M    i     •■    '  .     .■  .^.        !   i.l  .tU  *  ♦>li'-.  .U  ■  "  <  '        '    '  I 

(3)  **  The  immedwtf  ligfit  tp  ifdi  ptpperty  moil  be  nested  is 
one  perton  only,  [or  in  ^even^l  penoof  in  thesaase righll;  "■" 


a  special  property,  in  the  cas^  gf  per^ooiiltjF,  pay  be  in  oae,  lAin 
the  instapce  of  carriers,  while  the  absolote  right  to  it  sfiay  «s;ist  in. 
another. '  When  a  competition  arises  betft^e^  thcve  tvo  penoq^ 
the  right  of  the  latter  mnst  prevail;  bat  as  against  all  other  per- 
sons a  special  property  is  sufficient*"  Per  Loid  Kenyeo.  C.  J. 
7T.  R.  39«. 
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« 

naiDtain  trover  for  tfaem^  r^or  he  bad  at  eommbn  iawa  power 
to  detain  the  eoods  as  a  pledge  only,  and  altbough  by  sta* 
tute  be  is  autborised  to  sell,  yet  be  has  not  any  property. 

In  addition  to  tbese  instances  of  special  property,  it  is  to 
be  observed,  that  there  may  be  special  property  without 
possession,  or  there  may  be  special  property  arising  simply 
out  of  a  lawful  possession,  and  whicn  ceases  when  the  true 
owner  appears;  as  where  a  chimney-sweeper's  boy  having 
found  a  jewelS  carried  it  to  a  goldsmith^  to  be  informed 
what  it  was,  who  refused  to  return  it;  it  was  holden,  that 
though  the  boy,  who  was  the  plaintiff,  did  not  by  such  find- 
ing acquire  an  absolute  property  in  the  jewel,  yet  he  had 
such  a  property  as  would  enable  him  to  keep  it  against  all 
persons  except  the  rightful  owner,  and  consequently  that  be 
might  odaintain  trover  for  it  against  the  goldsmith,  who  was 
a  wrong-doer.  So  a  possession  under  the  rightful  owner  is 
sufficient  against  a  person  having  no  colour  of  right*  At 
where  the  plaintiff  bought  and  paid  for  a  ship  stranded  on  the 
coast,  but  aid  not  comply  with  the  regulations  of  the  regis- 
ter a6ta;  he  endeavoured  for  several  days  to  get  the  ship  off^ 
but  without  success;  at  length  she  went  to  pieces.  The 
defendant  having  possessed  nimself  of  parts  of  the  wreck 
which  had  drifted  on  his  fiirm,  it  was  bolden\  that  the 
phiintfff  had  sufficient  property  in  bim  to  enable  him  to 
maintain  trover  against  a  wrong-doer,  for  as  ftir  as  regarded 
the  possession  of  the  plaintiff,  it  was  good  as  against  all  ex- 
cept the  vendor;  and  although  the  plaintiff  had  no  absolute, 
propertv  as  against  the  vendor,  yet  he  claimed  under  hiwt 
and  bad  the  possession  against  those  who  tortiously  took  the 
goods  without  colour  of  right  There  is  one  case  in  which 
a  temporary  property^  merely  has  been  holden  sufficient  to 
maintain  trover;— as  where  defendant  having  agreed  to  sell 
tlpe  plaintiff  an  estate,  with  the  usual  proviso,  that  in  cmo 
the  vendor  could  not  make  a  title,  the  contract  should  be 
void,  delivered  to  the  plaintiff  an  abstract  of  the  title.  The 
plaintiff  laid  this  abstract  before  counsel,  and  having  re* 
ceived  it  back  with  an  opinion  written  at  the  foot,  and  se- 
veral queries  in  the  margin,  he  left  it  with  the  defendant, 
sequeating  him  to  copy  the  opinion,  and  marginal  observa- 
tions, and  return  the  abstract  asaoon  as  he  had  copied  them. 
After  the  plaintiff  had  several  times  in  yain  applied  to  have 
the  abstract  returned,  at  length  he  made  a  formal  demand  o£ 

h  Hbneiix  t.  Goreham,  per  Probynt  '  i  Aimovy  y.  Delamirie,  1  8tr.  M6. 
C.  B.  tk  Hnntixigdon,  S0  M.  S.  Seg.        Middx.  Sitt.  e<n«mFn^  C.  J. 
U\3ilf  p.  27a  k  Sutton  ▼.  Buck,  t  Iknut.  302.  • 

1  ]lobtTt|T.Vj«tt,tTtort.S6(|. 
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it«  when  the  defendant  reCosed  to  redeliver  it,  obBerrio^ 
that  as  be  bad  been  unable  to  clear  up  the  objections  o(  the 
the  plaintifiTs  counsel,  the  abstract  would  be  udeless  to  the 
plaintiff.    The  plaintiff  having  brought  an  action  of  trover 
for  the  abstract,  it  was  holden,  that  he  was  entitled  to  reco- 
ver; Chambre,  J.  observing,  that  as  to  the  general  property 
in  the  abstract,  while  the  contract  is  open,  it  is  neither  in  the 
vendor  nor  in  the  vendee  absolutely,  but  if  the  sale  goes  on, 
it  is  the  property  of  the  vendee;  if  the  sale  is  broken  off,  h 
is  the  property  of  the  vendor.    In  the  mean  time  tFie  ven-. 
dee  has  a  temporary  property,  and  a  right  to  keep  it,  even  if 
the  title  be  rejected,  until  the  dispute  be  finally  settled,  for 
his  own  justification,  in  order  to  shew  on  what  ground  he 
did  reject  the  title. 

9.  Right  of  Possession.^'The  plaintiff  must  not  only  have 
a  right  of  property  but  a  right  of  possession  also,  and  unlesa 
both  these  rights  concur,  the  action  will  not  lie.  Hence 
where  a  person  leased  a  house  with  the  furniture  therein**,  to 
another,  for  a  certain  time,  and  during  the  term  the  furniture 
was  taken  in  execution  by  the  sheriff,  at  the  suit  of  J.  S., 
against  a  person  to  whom  the  furniture  formerly  belonged; 
it  was  bolden,  that  the  landlord  could  not  maintain  trover 
against  the  sheriff  for  the  value  of  the  furniture,  because  the 
plaintiff  had  not  the  right  of  possession  during  the  demise; 
the  tenant*8  property  and  interest  did  not  determine  by  the 
sheriff's  trespass ;  the  tenant  might  have  maintained  trespass 
against  the  wrong-doer,  and  recovered  damages. 

But  the  right  of  possession  is  sufficient,  without  having 
had  actual  possession  (4).  Hence^  where  in  trover  the  plain- 
tiff, as  executor,  declared  upon  the  possession  of  his  testator, 
it  was  holden  to  be  sufficient;  because  the  persoaal  property 
of  the  testator  was  vested  in  the  executor;  and  no  other  per^ 
son  having  a  right  to  the  possession,  the  property  drew  af- 
ter it  the  possession  in  law. 

So  if  A.  be  indebted  to  C*,  and  B.  indebted  to  A.,  and  it 
is  agreed  between  them,  that  B.  shall  deliver  goods  to  C.  in 
satisfaction  of  the  debt  due  from  A,  to  C,  and  B.  afterwards 

m  Gordon  ▼.  Harper,  7  T.  R.  9.  o  neweUin  t.  Rsve,  1  Bab.  68.  tcM 

n  Hudion   y.    Hudson,    Latch,    214.       in  Bnll.  N.  P.  35. 
cited  by  lAwrence,  J.  7  T.  R.  13. 


(4)  Hence  on  the  trial  of  an  ejectment  for  a  mine,  it  was  holdca 
that  a  recovery  in  trover  for  a  parcel  of  lead  dog  out  of  the  mine 

was  not  evidence  of  the  plaintiff's  poisesnon.     Lord  Callen!s 

at  bar,  B.  (i.  BuU^  N«  P.  33^ 
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mnverts  the  goods  to  hU  own  use.  C.  may  maintain  tro?er 
•  (against  B.,  ttiough  C.  never  had  possession;  for  by  the  agree^^ 
ment  the  right  was  in  C,  and  the  conversion  a  wrong  done 
to  him* 

3.  Personal  Goods.^^The  subject  matter  of  this  action  is 
conGned  to  persona/  goods.'  Hence  trover  will  not  lie  for 
things  fixed  to  the  freehold. 

Questions  respecting  the  right  to  what  are  ordinarily  balled 
Jlxtures,  principally  arise  between  three  classes  of  persons^. 
1st.  Between  different  descriptions  of  representatives  of  the 
same  owner  of  the  inheritance^  viz.  between  the  heir  and  exe- 
cutor. In  this  first  case,  L  e,  as  between  heir  and  executoj-^ 
the  rule  obtains  with  the  most  rigour  in  favour  of  the  inhe- 
ritance, and  against  the  right  to  disannex  therefrom,  and  to 
consider  as  a  personal  chattel  any  thing  which  has  been  af- 
^xed  to  the  freehold  or  inheritance.  $dly,  Between  the  exe-^ 
cutpr  of  tenant  for  life,  or  in  tail,  and  the  remainder-man  or 
reversioner;  in  which  case  the  right  to  fixtures  is  considered 
more  favourably  for  executors  than  in  the  preceding  case  be« 
'tween  heir  and  executor  (5).    The  3d  case,  and  that  in  which 

p  Per  Ld.  EUenboxoug'b,  C.  J.  delivering  the  judgment  of  the  c«urt  in  Elwrei 

V.  Maw,  3  East,  51. 

(5)  *^  In  deciding  whether  a  particular  fixed  instrument,  ma- 
chine, or  even  building,  should  be  considered  as  removable  by  the 
executor,  as  between  the  executor  and  the  heir,  or  between  the 
executor  and  tlie  person  in  remainder,  the  court,  in  the  three  prin. 
t^ipal  cases  on  this  subject,  (viz.  Lawton  v.  Lawton,  3  Atk.  13* 
which  was  the  case  of  a  fire  engine  to  work  a  colliery,  erected  by 
tenant  for  life;  Lord  Dudley  and  Lord  Ward,  Ambler,  1 13.  which 
was  also  the  case  of  u  fire-engine  to  work  a  colliery,  erected  by 
tenant  for  life;  (these  two  cases  before  Lord  Hardwicke;)  and 
Lawton,  executor  v.  Salmon,  E.  22.  G.  3.  1  H.  Blac*  259,  iunotis, 
before  Lord  Mansfield,  which  was  the  case  of  salt-pans,  and  which 
camet)n  in  the  shape  of  an  action  of  trover,  brought  for  the  salt- 
pans, by  the  executor,  against  the  tenant  of  the  heir  at  law,)  the 
court  may  be  considered  as  having  decided  mainly  on  this  ground, 
thoit  where  the  fixed  instrument  ^  engine  or  utensiU  (and  thcbuild^ 
mg  covering  tlte  same,  fails  within  the  same  principle  J  was  an  ac* 
cessory  to  a  matter  of  a  personal  nature,  that  it  should  be. itself 
considered  as  personalty^  The  fire-engine,  in  the  cases  in  3  Atk* 
and  Ambler,  was  an  accessory  to  the  carrying  on  the  trade  of  getting 
and  vending  coals,  a  matter  of  a  personal  .nature*  Ld.  Hardwicke 
says,  in  the  case  in  Ambler,  **  A  colliery  is  not  only  an  enjoyment 
of  the  estate,  but  in  part  carrying  on  A  trade."  And  in  the  case 
in  3  Atk.  he  says.  **  One  reason  that  weighs  with  me  is,  its  being  a 
mixed  case,  between  enjoying  the  profits  of  the  land»  and  carrying 
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liw  greatett  laiitade  abd  iadulgeiice  has  always  been  allowed 
in  fiivoar  of  the  claim  to  having  any  particular  artkVeBcon- 
jjddred  as  peraonal  chattels,  as  against  the  daim  in  reifpect 
of  freehold  or  inberitance,  is  the  case  between  landlord  asad 
tenant. 

It  is  a  general  rale,  that  where  a  lessee  baviog  annexed  any 
personal  chattel  to  the  freehold  during  his  term,  afterwards 
takes  it  awajr»  it  is  waste.  Some  exceptions  have  been  en- 
grafted on  this  rule.  1,  in  favour  of  utensils  setup  in  relation 
to  trsdc^f  8.  of  matters  of  ornament,  as  ornamental  marble. 


OB  a  species  of  trade;  and  considering  it  in  this  light,  it  comes 
very  near  the  instsinces  in  brewhouses,  &c.  of  furnaces  and  coppers.^ 
Upon  the  same  principle.  Lord  Ch.  B.  Comyns  mav  be  constdeied 
as  having  decided*  that  a  cyder^mill  should  go  to  the  execotorsnd 
not  to  the  heir;  t.  e«  as  a  mixed  case  betireen  eojoving  tbe  profits 
of  the  land,  and  carrying  on  a  species  of  trade,  and  as  oonsidering 
the  cyder-mill  as  properiy  an  accessory  to  the  trade  of  mskiog 
cyder.  In  the  case  of  the  salt-pans,  Ld.  Mansfield  does  not  seem 
to  have  considered  them  as  accessory  to  tbe  canying  on  a  trade, 
but  as  merely  the  means  of  enjoyine  the  benefit  of  the  ioheritaooa. 
He  says,  "  The  sait^spring  is  a  vaSutbie  inkeriitmcet  bat  no  profit 
arises  fVomit,  unless  there  be  a  salt-work,  which  consists  of  a  build- 
ing, &c.  for  the  purpose  of  containing  the  pans,  &c.  which  are  fixed 
Co  ^e  ground.  The  inheritance  camnot  he  enjoyed  toiffcout  them. 
They  €T€  oeeessorieM  necessary  to  the  enjoyment  of  the  prtactpa/. 
The  owner  erMed  them  fir  the  benefit  of  the  inherita^ice.**  Upon 
tbis  principle  be  considered  them  as  belonging  to  the  heir,  as  parcel 
of  the  inheritance,  for  the  eojoyment  of  which  they  were  made,  and 
not  as  belonging  to  tbe  executor,  as  the  means  or  instrament  of 
carrying  on  a  trade.**  Per  Lord  Ellenborough,  C.  J.  ddivering 
the  opinion  of  tbe  court  in  Elwes  v.  Maw,  3  East,  53,  54. 

In  trover,  by  the  executor  a^inst  tbe  heir,  Lee,  C.  J.  held,  that 
hangings,  tapestry,  and  iron  backs  to  chimnjes,  belonged  to  the 
executor,  who  recovered  accordiogly  against  the  heir.  Harvey  v. 
Harvey,  Str.  1 141.  Middx.  Sittings,  M.  T.  14  G.  %. 

Standing  com  belongs  to  a  devisee  of  land,  and  not  to  ^  ex^ 
cntorf ;  but  a  l^lee  of  goods  and  stodi  on  the  fisrml  shall  lake 
it  IVom  both.  It  is  afiraed,  however,  that  as  between  me  executor 
and  the  heir,  if  there  he  not  any  devisee  of  the  land,  the  cxccnlor  ia 
entitled  to  standing  cofnf. 


f 


In  a  case  citsd  ia Lawton  V.  Lawton,3  Atk- 13.  IS. 
t  SpcQoer^t  cste,  Wuich,51.  Haig.  Co.1itt.  55.  b.  n.  (8.) 
Cox  V.  Oodtalvs,  6  iSast,  OM.  n.  West  %  Modre,  '8  Bast,S89. 
SstUia8X4thortatsdMfamuv.Ce.Utt  65.b.a.CS.) 
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by  screws,  and  the  like  (6). 

These  the  tenflnt  may  remove  during  the  term.  So  a  t>am 
erected  by  the  tenant'  upon  pattens  and  blocks  of  timber 
lying  npon  the  ground,  but  not  fixed  in  or  to  the  ground^ 
may  be  removed*.  So  where  Certain  parts  of  a  machine 
bad  been  put  up  by  the  tenant  during  nifii  term,  and  were 
capable  of  being  removed  without  eiUiei*  injuring  the  other 
parts  of  the  machine  or  iti^  bdilditig,  tfnd  bad  been  usually 
valued  between  the  outgoing  and  in  eOming  tenant  t  it  was 
boldenS  that  these  wei^  the  goods  and  chattels  of  the  oil V 
going  tenant^  for  which  be  might  maintain  trover.  But  a 
tenant  for  mere  agricultural  purposes  canndt  renlove  build- 
ings fixed  to  the  freehold,  which  have  been  constructed  by 
such  tenant  for  the  ordinary  purposes  of  husbandry^  and  a^ 
not  connected  with  any  description  of  trade*. 

TMs  netiofl  may  be  inaintained  for  an  lindivided  pan  of  A 
ebtttel,  e.  g^  three-^nrtbs  of  a  8bip\ 

4.  Contersion, — It  tniist  appear,  that  the  defendant  has 
been  guilty  of  a  wrongful  conversion. 

The  wrongful  conversion  by  the  defendant  is  considered 
as  the  gist  of  the  action. 

If  A.  take  the  horse  of  B.^  and  ride;  bim,  and  after  deliver 
him  to  B.,  yetB.  may  maintain, trover  against. A.,  for  the 
frdrng  was  a  conversion,  itnd  the  re-deliverv  wilt  not  bar  the 
action,  although  it  will  go  in  mitigation  of  damages. 


r  Beck  ▼.  Rebow,  1  P.  Wmi.  94. 
•  CiUliDf  ▼.  Tafhel,  per  Treby,  C.J. 
at  Hereford,  1694,  BiUl.  N.  P.  34. 
'  t  £iaTi»v.J(m«,2B.ft  A.  165. 
a  Elwet  T.  Maw,  3  East,  38. 


X  WaHon  ▼.  King,  4  Camp.  N.  P.  (X 

272.  \: 

J  GounUpi  of  Rutland**  case,  T  38. 

t&L,  bTR.  1  RoL  Abr.5.  (L.)  pL  I. 


(6)  ''  Do  nog  the  term  the  tenant  may  take  away  diimoey- 
pieces,  and  even  wainscot,  which  is  a  very  strong  case,  but  not  after 
the  term  ;  if  he  did,  he  woald  be  a  trespasoer.**  Per  Lord  Hard- 
wicke,  C.  1  Atk.477.  See  also  Ambl.  113.  But  tenant  remain- 
ing in  possession,  after  the  expiration  of  the  term,  may  remove  fix- 
tures, am^xed  to  the  freehold,  for  the  parpose  of  carrying  on  trade. 
Penton  v.  Roba^  2  East,  88.  **  What  would  have  been  hi^ld  to 
be  waste  in  the  time  of  Henry  the  7th*,  as  removing  wainscot 
ixed  only  by  screws,  and  marble  chimoey-pieees,  irnow  allowed 
to  be  done,''  Per  Lold  Hardwidie,  C.  in  Lawton  v.  Lawton^ 
3  Atk.  15.  ^         ' 

«  Set  slso  Hcriskendtn*s  csst,  81  Elis.  4  Rep.  64. 
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Drawing  out  part  of  the  liquor  in  a  vessel,  and  filling  it  tip 
with  water,  is  a  conversion  of  all  the  liquor*. 

If  A.  find  the  goods  of  B.,  and,  upon  a  demand  of  the 
goods,  answer  that  be  Icdows  not  whether  B.  is  the  true 
owner,  and  therefore  refuses  to  deliver  them ;  this  is  not  evi« 
dence  of  a  conversion,  if  A.  keep  them  for  the  true  owner'. 

A  person  is  guilty  of  a  conversion  who  takes  the  pro- 
perty of  one  person  by  assignment  from  another,  who  has 
not  any  authority  to  dispose  of  it  (7). 

A.\  a  tobacco  broker,  purchased  in  his  oWn  name,  for  the 

tlaintiff.  some  tobacco,  which  was  then  in  the  king's  ware- 
ouse.  and  afterwards  pledged  the  same  in  his  own  Tiame 
with  the  defendant  for  a  sum  of  money,  and  transferred  it 
into  the  defendant's  name  in  the  king's  warehouse.  The 
defendant  was  informed  of  the  plaintifTs  right  to  the  tobacco, 
and  was  applied  to.  both  by  the  plaintiff  and  the  broker,  to 
deliver  the  same  to  the  plaintiff,  but  the  defendant  refused 
to  make  the  transfer,  or  to  give  an  order  for  the  deliveiy. 
It  was  holdeo,  that  the  acts  of  the  defendant  amounted  to  a 
conversion. 

So  a  servant  may  be  guilty  of  a  conversion,  although  the 
act  be  done  by  him  for  the  benefit  of  his  master^. 

In  a  case,  however,  where  the  defendant  bad  taken  the 
plaintiff's  boat  for  the  purpose  of  assisting  the  plaintiff',  and 
from  a  motive  of  kindness  to  the  plaintiff,  and  the  boat  was 
sunk  in  the  endeavour.  Lord  Etienborough.  C.  J.  was  of 
opinion,  that  the  act  of  the  defendant  could  not  be  deemed 
an  illegal  conversion. 

Trover  will  lie  for  the  misdelivery  of  goods  by  a  ware- 
houseman, although  such  misdelivery  has  occurred*  by 
mistake  only. 

With  respect  to  negotiable  instruments,  e.  g.  bank  notes^ 
possession  is  primA  facie  evidence  of  property ;  and  pemonB 
holding  them  cannot  without  strong  evidence  of  frauds  be 

B  Richardson  v.  AikiDBOn,  Middx.  Sitt.  c  Stephens  v.  ElwaU.  4  Maule  It  Sd- 

coram  Eyre  and  Fortescue,  (absente,       vyn,  250. 

C.  J.)  1  9tr.676.  d  Drake  t.  Shocier.  4  £sp.  M.  P.  C. 
a  P^  Coke,  C.  J.  %  Bulst.  31S.  165. 

b  MK^mbie  ▼.  Dairies,  6  East.  53A.  e  Deveieux  y.  Baiday,  2  B.  &  A.  7(j/aL, 


(7)  **  AwuTning  to  oneself  the  property  and  right  of  disposing 
of  another  roiiD*6  goods  is  a  conversion."  Per  Hok,  C.  J.  in  Bald* 
win  V.  Cole,  6  Mckl.  82  U  recognised  by  Ld.  Ellenboroagh*  C.  J. 
iq  0  East.  540. 
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compelled  by  any  prior  holder,  who  may  have  been  robbed, 
to  disclose  the  manner  in  which  they  received  them'  (8). 

A  banker  discounts  a  bill  drawn  on  a  customer,  and,  by  the 
acceptance,  made  payable  at  his  hand,  after  notice  that  it 
has  been  lost  by  the  holder,  and  afterwards  debits  hia 
customer  with  the  amount  of  the  bill,  writes  a  discharge  on 
it,  and  delivers  it  up  to  the  customer  as  the  banker's  voucher 
of  his  account.  Held,  that  the  banker  is  thereby  guilty  of 
a  conversion,  and  the  loser  of  the  bill  may  recover  in  trover 
without  previous  demand  of  the  bilK 

Although  it  appears  formerly  to  have  been  doubted  whe« 
tber  in  the  case  of  a  tortious  taking,  the  plaintiff  was  not 
confined  to  an  action  of  a  trespass,  yet  it  is  now  agreed,  that 
in  such  case  the  plaintiff  has  his  election  to  bring  either  tres- 
pass or  trover;  lor  a  tort  may  be  qualified,  though  it  cannot 
be  increased\ 

If  A.  lodges  jewels,  sealed  up,  at  abanker*sfor  safecus^ 
tody  only' ;  and  the  banker  breaks  open  the  box,  and  pawm 
the  jewels  to  another,  A.  may  maintain  trover  against  the 
pawnee  for  the  conversion  of  the  jewels  to  his  own  use. 

In  an  action  of  trover  for  plate*^,  it  appeared  that  the  plain- 
tiff claimed  under  a  remainder-man,  against  the  defendant, 
to  whom  it  was  pawned  by  the  tenant  for -life.  That 
L  S.,  by  will,  gave  his  plate  to  trustees  for  the  use  of  his 
wife  durante  viduitate,  requiring  her  to  sign  an  inventory, 
which  she  did  at  the  time  the  plate  was  delivered  into  her 
possession.  She  afterwards  pawned  it  with  the  defendant 
for  a  valuable  consideration,  who  had  no  notice  of  the  set* 
tlement,  and  before  the  commencement  of  this  action  she 
died.  A  demand  and  refusal  was  proved.  After  verdict  for 
plaintiff,  thefcourt  were  of  opinidn,  on  a  case  reserved,  that 

f  King  y.  MiUom,  2  Camp.  N.  P.C.  5.  i   Hartop  y.  Hqare,  E.  16  O.  3.  K.  B. 

g  LovillT.  Martin,  4  Taunt.  799.  Str.  J 187.    more  ftilly  reported  iu 

h  BiBhop  V.  Montague,  Cro.  Eliz.  824.  3  Atk.  44.  and  1  Wils.  8. 

Cro.  Jac.  50.  S.  C.  k  Hoare  ▼.  Parker,  2  T.  R.  376. 


'  (8)  *'  For  the  purpose  of  rendering  bills  of  exchange  n^otiable, 
the  right  of  property  in  them  passes  with  the  bills.  Every  holder, 
with  tne  bills,  takes  the  property,  and  his  title  is  stamped  upon  the 
bills  themselves.  The  property  and  the  possession  are  inseparable. 
This  was  necessary  to  make  them  negotiable,  and  in  this  respect 
they  differ  essentially  from  goods  of  which  the  property  and  pos- 
session may  be  in  different  persons.*'  Per  Ejrre,  C.  J.  deliTering 
the  opinion  of  the  conrt  in  Collins  v.  Martin,  1  Bos,  k  Pul.  651. 
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tbe  defendant  in%  boutid  to  deliver  up  the  p4ate,  withcn^t 
beia;  paid  the  money  he  had  advitnced  on  it,  bfagemtig, 
ftet  Ibe  poinl  vn%  dearly  estabtlsUied,  and  the  law  muflt  le- 
main  ai  it  isi  until  the  legislature  thought  fit  to  pronda, 
ftULt  the  poMBMOQ  of  9uch  cbatbelt  ghali  be  a  ptoof  ^ 
ownecahip. 

By  Stat  1  Jac  1.  c  91.  the  sale  of  any  goods  wroogftdly 
tkken  to  an V  pawnbroker  in  London,  or  within  two  miles 
therec^,  flfhali  not  alter  the  property. 

If  goods  stolen  are  pawned^the  owner  may  maintain  trover 
against  the  pawnbroker'.  N.  tn  this  case  the  p>ods  had 
been  stolen  frotn  the  plaintiff's  house  and  pawned  with 
defendant  by  a  person  who  had  been  tried  for  the  felony,  and 
acquitted  on  the  absence  of  a  material  witness. 

A  wharfy.even  in  London,  is  not  a  market  overt^  for  Che 
articles  booght  there. 

A  person  h&mg  three  bills  of  exchange  applied  tos 
eoUiit^  bankef,  with  wbotn  he  b&dAot  had  any  prerious  detl^ 
inga,  to  gite  for  them  a  bill  on  LdMlon  of  the  More  amoont; 
•Shis  bill  was  iifterwaida  dishonoured :  it  was  boldett",  that  as 
febe#e  wai  a  complete  exchange  of  securitiea,  trorcr  would 
not  lie  for  the  three  bills  of  eyckaiqie. 

If  a  tradesman  sell  good^  to  be  paid  for  on  detitery,  and 
bis  servant  by  mistake  delivers  tbem  without  receinng  the 
tnoney,  he  mfty  after  demand  and  refusal  to  deliver  or  pay, 
bring  trovei*  for  the  goods  against  the  purchaser.  So 
i^ben  iron  was  to  be  deliveted  under  a  contract  that  certain 
bf  Its  outstanding  against  the pfaintiff  should  be  taken  out  of 
dfcutatiob,  and  after  patt  or  the  iron  had  been  delivered, 
And  no  bills  had  been  taken  out  of  circulation,  tbe  plaintiff 
stopped  the  further  delivery,  and  brought  trover  for  what  had 
been  delivered,  it  was  holden^  that  the  action  would  lie.    . 

If,  upon  an  information  of  seizure,  the  goods  be  con- 
demned, no  action  will  lie  for  them.  But  if  there  be  no  con- 
demnation, and  the  goods  were  not  .liable  to  be  seized,  tres- 
pass or  trover  will  lie  against  the  officer  for  them^.  But  by 
Stat  19  G.  2.  c.  34.  s.  16.  if  the  judge  certify  on  the  record, 
that  there  was  a  probable  cause  for  such  seizure,  then  the 
plaintiff,  beside  his  ship  or  goods  so  seized,  or  tbe  value 

1  Pk6k»  T.  GiUta,  Loadoa  Sltt  aftar  n  HdMM««r«rT.Prawi,aB.aA.9Br. 

VUilT.  1600.  lid. EUenbortmilh, C.J.  o  B^yl^^J.aB.aA.3S9.ii. 

a  Camp.  N.  P.O.  336.  n.  p  Bi^bopv.ahiUiU^aB.a  A.aaa.ii. 

«i  Wilkinaoa  ▼.  tiof ,a  Camp.  K.  P.  C.  q  Tinkler  t.  Pdole,  3  Wik.  140. 5  Bur. 

335.  2057. 
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tfaeteof^  shtll  not  be  tntitlcd  to  tbdfve  tw^o^penc^  dai^ttRges, 
tior  to  any  costs  of  suits. 

If  goods  be  obtained  from  A.  by  fraud',  and  pdwned  to 
^  B«»  without  notice,  and  A.  prosecute  the  offender  to  convic- 
tion, and  get  possession  of  his  goods,  B.  may  maintain  tro- 
ver for  them ;  for  this  is  distinguistiable  froiii  the  case  of  fe- 
lony, where  the  owner's  right  of  restitution  is  given  by  posi- 
tive statute  (ei  H.  8.  ell.) 

As  the  mastei^  of  &  ship  has  no  ^en^t^I  authofity  by  law, 
jn  the  absence  of  his  employe)rsv  to  sell  the  ship  entrusted  to 
bis  care,  but  only  an  implied  authority  to  act  for  the  benefit 
of  the  concern,  exercisiug  a  sound  discretion,  such  aa  the 
owner  himself  would  exercise  if  be  were  upon  the  spot,  it 
follows^  that  the  owner  of  a  ship  may  recover  in  an  action 
of  trover'the  valueof  the  same  from  a  vendee  claiming  by  pur- 
chase from  the  master,  unless  the  vendee  can  shew  that 
the  ship  was  sold  by  the  master  under  such  an  urcent  neces- 
iBity  as  would  have  induced  the  owner  to  have  sold  the  ship 
if  he  had  been  present 

So»  although  the  captain  of  a  ship  find  it  impossible  to 
reach  bis  port  of  destination,  be  has  not  any  implied  autho- 
rity, as  the  agent  of  the  shippers,  to  sell  the  cargo  for  their 
benefit  in  a  foreign  part,  into  which  be  is  driven  ;  and  if  he 
does  so,  although  it  should  appear  that  he  acted  fro/jdjEde  for 
the  interest  of  all  persons  concerned  in  the  adventure*  }'et 
sucli  sale  will  be  considered  as  a  tortious  conversion,  for 
which  the  ship-owner  is  liable^. 

A.  entrusted  B.  with  goods  to  sell  in  India",  agreeing  to 
take  back  from  B.  what  he  should  not  be  able  to  sell,  and 
lillowing  him  what  be  should  obtain  beyond  a  certain  price, 
with  liberty  to  sell  tbeni  for  what  he  could  get,  if  he  could 
not  obtain  that  price.  B.,  not  having  been  able  to  sell  the 
goods  in  India  himself,  left  them  with  an  agent  to  be  dis-> 

tosed  of  by  him,  directing  the  aeent  to  remit  the  money  to 
im  (B.)  in  England.  It  was  holden  that  A.  could  not  main« 
tain  trover  against  B.  for  the  goods. 

Trover  will  not  lie  for  goods  irregularly  soM  under  a  d)s« 
tress';  tbe  statute  11  6. 9.  c.  19.  s.  19.  having  declared  thaft 
the  ptrty  sellmg  should  not  be  deemed  a  trespasser  «A  insla^, 
and  havings  given  an  action  on  the  case  to  the  party  grieved 
by  such  sale. 

f  Fttrker  ▼.  Faitrick«  5  T.  R.  175.  t  Van  Omcron  v.  Dowick,  2  Camp.  N. 
s  Hayman  v.  fifodlton,  B.  R.  London       P.  C.  42. 

SHt.  Hpv.  1,  I8(»3.     EUenborougfa,  u  Biomtej  y.  Coixwen,  2  Bbg.  It  TlU. 

C.  J.  Abbott,  p.  5.  cd.  2d.  and  5  £«p.        438. 

N.  P.  C.  65.  8.  C.  Raed  ▼.  Daiby,  s  WaUace  ▼.  King,  1  H.  Bl.  13. 

Trin.  4S  G.  3.  B  .R.  10  Bait,  143. 
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But  if  a  party  pay  money  in  order  to  redeem  his  goods 
from  a  wrongful  distress  for  rent^,  he  may  maintain  trover 
^giinst  the  wrong*doer. 


n.  By  wham    and    againsi  whom    Trover  may  be 

maintained. 

Ohb  joiilt-tenapt,or  tenant  in  common,  or  parcener,  can- 
not bring  trover  against  his  companion  for  goods  remaining 
in  his  possession,  because  the  possession  of  one  is  the  pos- 
session of  both ;  if  trover  be  brought,  the  joint-tenancy,  be. 
is  good  evidence  upon  the  ptea  of  not  guilty*. 

Upon  this  principle  it  was  holden*,  that  A.,  a  member  of 
an  amicable  society,  who  had  been  entrusted  with  a  bos, 
containing  the  sums  of  money  subscribed,  and  was  bound  by 
bond  to  keep  it  safely,  could  not  maintain  trover  against  B., 
another  member  of  the  same  society,  and  a  stranger  in  a  case 
where  B.  bad  got  possession  of  tlie  oox,  carried  it  away,  and 
delivered  it  to  the  stranger;  BuUer,  J.  observing,  that  it  was 
admitted,  that  one  of  the  defendants  was  a  member  of  this 
society,  and,  consequently,  had  a  general  property  in  Che 
box ;  that  a  special  property  could  not  give  a  right  in  thia 
action  against  a  general  property.  The  ciatody  only  was 
committed  to  the  plaintiff;  the  property  remained  in  the 
society. 

After  an  act  of  bankruptcy  committed  by  one  of  two 
partners^,  joint  effects  were  sent  away,  which  came  to  the 
defendant's  hands ;  then  the  solvent  partner  died^  leaving 
the  defendant  his  executor,  aud  afterwards  a  commission  of 
bankrupt  was  taken  out  against  the  surviving  partner,  and 
his  estate  assigned  to  the  plaintiffs;  it  was  holden  that 
they  were  tenants  in  common  with  the  solvent  partner,  and 
after  his  decease  with  his  representatives,  by  relation  from 
the  act  of  bankruptcy ;  and  consequently,  could  not  main* 
tain  trover  against  the  defendant  claiming  under  such  solvent 
partner. 

After  an  act  of  bankruptcy,  committed  by  one  of  two 

J  Shipwick  V.  Blanchaxd,  6  T.  R.  2d8.  b  Smith  and  oUieis,  astigneet,  ftc.  Y. 

c  2  Leon.  220.  case,  278.  Stokes,  1   East,  363.    See  Bogg  t^ 

a  HoUiday   v.   GamseU   and    White,  Bridges,  2  Moore,  (C.  P.)  liUl. 
1T.R.66S. 
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partners^,  the  other  delivered  goods,  part  of  their  joint  pro- 
perty, to  a  creditor,  for  a  joint  debt,  and  died,  and  afterwards 
a  commission  issued  against  the  surviving  partner:  it  was 
holden,  that  this  was  in  substance  the  same  with  the  pre- 
ceding case :  that  the  creditor,  by  virtue  of  such  delivery  by 
the  solvent  partner,  became  tenant  in  common  of  the  goods 
with  the  assignees  of  the  bankrupt  by  relation  from  the  act 
of  bankruptcy,  which  was  in  the  life-time  of  the  solvent 
partner,  and,  consequently,  that  the  assignees  c6uld  not 
maintain  trover  against  such  creditor. 

If  one  tenant  in  common  merely  takes  the  thing  in  com- 
mon out  of  the  possession  of  his  companion,  and  carries  it 
away,  there  no  action  lies  by  the  other  tenant  in  common'^ 
but  if  he  destroy  the  thing  in  common,  the  other  may  bring 
trespass  or  trover.  As*  where  it  appeared  that  one  tenant 
in  common  of  a  ship  had  forcibly  taken  it  out  of  the  pos- 
session of  his  companion,  and  secreted  it  from  him,  so  that 
he  knew  not  where  it  was  carried,  and  changed  the  name  of 
It,  and  it  afterwards  got  into  the  hands  of  a  third  person, 
who  sent  it  on  a  foreign  voyage,  where  it  was  lost.  Lord  King, 
C.  J.  left  it  to  the  jury,  whether  under  the  circumstances, 
the  destruction  was  not  by  the  defendant's  (the  tenant  in 
common)  means ;  and  the  jury  finding  in  the  affirmative,  the 
court  on  motion  for  a  new  trial,  approving  of  the  chief  jus- 
tice's direction,  refused  to  set  aside  the  verdict  (9). 

The  preceding  case  proceeded  upon  the  principle  thatthere 
was  a  destruction  of  the  subject  matter,  and  it  is  now  esta- 
blished, that  one  tenant  in  common  cannot  recover  for  a  chat* 
tel  in  trover  against  his  companion,  without  first  proving  a 
destruction  of  the  chattel,  or  something  that  is  equivalent  to 
it  Hence,  where  one  of  two  tenants  in  common  of  a  whale 
cut  it  up  and  expressed  the  oil,  it  was  holden',  that  such 
alteration  in  the  form  of  the  property  did  not  amount  to 

e  SmHb  and  oUien,  atrignees,  Ac.  ▼.    e  Barnaidiston   r.   Chapman,    C.  B. 

Oiien,  1  Eaat,  36S.    See  Harvey  ▼.        Hil.  T.  1  G.  l.dted  fiom  Ld.  C.  J. 

Ciickett,  ante,  tit.Paitnei8,  p.  1092.         King's  M.  S.  in'  Heath  y.  Hubbaid^ 

d  Brammel  y.  Jones,  B.  R.  T.  22  Geo.        4  East,  121. 

.  a.BiS.  f  Fennings  ▼.  Ld.  GrenviUe,  1  Tftunt. 
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(9)  It  seems  that  the  sale  of  the  whole  of  a  ship  by  <MDe  who  is 
only  a  part  owner,  in  exclusion  of  the  right  of  another,  who  is  te- 
nant in  common  with  him»  is  not  equivalent  to  the  destrnction  of 
thesnhject  matter,  mediatel]^  or  immediately,  so  as  to  enable  his  co« 
tenant  to  maintain  trover  against  him  for  it.  4  Eait,  1 10.  See  alfa 
Graves  v.  Sawfer^T,  Raym.  15. 
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a  tortiouf  <;apTeff io9«  ap  u  to  enable  the  comptttuoo  to 
maintain  trover ;  for  the  i|ct  done  was  an  application  of  the 
Mrbale  toi  the  only  purpose  which  could  nake  it  profiti^le 
to,  the  owners,  and  tended  to  preserve  it  instead  of  destroy- 
ing it«  which  one  tenant  in  common  was  dearly  entitled  to 
do ;  and  as  the  parties  were  clearly  teuants  in  common  ef 
the  wti^lej  ttiey  becafne  tenants  in  common  of  the  produce, 
after  it  was  converted  into  oiU  N.  It  was  admitted  in  this 
cts^;,  tl^^  the  taking  by  the  defendant,  and  the  refusal  to 
deliver  on  demand  made,  was  not  any  misfeasance  in  a  tem 
nant  in  common,  and  did  not  give  a  right  of  action.  It  will 
be  proper,  however,  to  remark,  that  the  rule  that  one  te- 
nant in  common  cannot  bring  trover  against  his  companion^ 
holds  onlv  in  those  cases  where  the  law  considers  the  poe« 
session  or  one  to  be  the  possession  of  both.  Hence*,  where 
A.  is  teivint  in  fe^  of  one  fourth  part  of  an  estate,  and  B., 
tenant  in  common  with  him,  of  the  other  three  parts  for  ^ 
term  of  years^  without  impeachment  of  waste,  if  A,  cut 
down  apy  trees,  and  B«  take  them  away,  A.  may  maintain 
trover ;  tor  though  B«,  being  dispunishable  of  waste,  might 
cut  down  what  trees  be  would,  yet  trees  having  an  inherit- 
able quality,  and  B.  not  having  any  interest  in  the  inherit- 
ance, he  cannot  take  the  trees  when  felled  by  him  who  has 
the  inheritance,  and,  consequently,  his  possession  being 
tortious  cannot  be  said  %o  be  the  possession  of  the  other. 

It  is  to  be  observed  also,  that  if  on^.  joint-tenant,  4k;. 
bring  trover,  without  his  companion,  against  a  stranger^  the 
defendant  cannot  give  the  joint-tenancy,  &c^  in  evidence  on 
the  general  is^ue^  so  as  to  bar  the  plaintiff  of  his  action,  but 
only  to  prevent  biip  from  recovering  any  ipor^  than  his  owt^ 
share  in  the  value  of  the  property  in  question^;  for  it  is  a 
general  rqle,  that  the  defendant  can  avail  bin^fi^elf  of  aq  ob- 
jection of  this  sort,  vizr  that  all  the  pqri  owners  in  a  ckaHef 
have  not  joined  in  an  action  of  trespass  or  tort,  brought  in  re* 
spect  of  such  ^hattelt  by  a  plea  in  abatement  ofUy ;  ^ud  if 
one  of  two  partowners  of  a  chattel  sue  alone  for  a  tort,  and 
the  defendant  do  not  plead  in  ahstement,  the  other  part- 
owner  may  afterwards  sue  al^ne,  and  the  defendant  cannat 
plead  in  abatement  of  such  action^. 

Trover  will  lie  against  a  corporationl 

g  Wett  ir.  BMmore,  at  Exelcr.  per  Tat-    i  Blazain  t.  Habtad,  6  Ewt,400. 
am,  J.  Sulk.  MSB.  BnU.  N.  P.  S6.  k  ScdgwoiCfa  ▼.  Oimiid,  7  T.  |L  8TSL 

fidm>  in  Bvpaidiitoii  t.  CbajimaD,       ^  R.  Tna.  T.  6^  p.  3.  I.a  ^^  S. 
C.  B.,U.T.  1  G.  1.  4tod  in  4  Eitst, 
ISl.  « - 
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III.  The  DeclarMion — Pka — Defence^  and  herein  of 

the  Doctrine  q/  l^^Mr^Emdewer^^f  utaymg 
the  ProceedingS'^Cost^^-^udgment. 

/^eit»e,— This  is  a  transitory  action^  f^p^  tb^  y^dm^  mw  ^ 
laid  in  any  county". 

The  declaration  states,  that  the  plaiptifif  was  lawfully  poSf^. 
sessed  of  the  goods  in  question  (10),  as  of  hi9  proper  gCMMM 
and  chattels  (11),  and  that  being  so  possessed,  he  c9smiUy 
lost  them,  and  that  they  came  to  the  ban4s  and  poaaesaipo 
of  the  defendant,  by  finding  (19)^  who  afterws^rds  (13)  qoq- 
verted(14)  th^m  to  bis  own  use. 

m  Brpwa  ▼.  Hfdgcf i  Salk.  3S0. 


(10)  The  goods  in  questioD  should  be  described  with  such  con- 
v^ient  certainty*  that  the  jury  may  know  what  is  meant,  but  in 
tbif  action  the  siupe  accQraicy  and  pradsion  are  not  required  as  in 
the  action  of  detinue,  which  is  for  the  recovery  of  the  things  them- 
selves in  specie,  if  to  be  had,  Henee,  a  declaration  in  tro««r  ftu* 
twenty  pu^.ces  of  cloves  aud  mace*,  ten  pair  of  curtains  and  sft^ 
lanceff  hr  a  parcel  of  diainonds^,  for  the  fumitnr^»  appareU  fc^ 
belonging  to  such  a  shipj,  has  be^n  holden  good* 

(I  l)  The  omission  of  the  words,  **  as  of  his  proper  goods*'*  is 
cured  by  verdict,  Jones  v.  Winkwortli^  Hardr,  111.;  but  iatal 
after  a  judgment  by  default.  Swallow  v.  Ayncliff,  B.  H,  M«  8 
G.  9.MSS. 

(is)  The  conversion  is  the  gist  of  the  action,  and  the  mai^ier 
in  which  the  goods  came  to  the  hands  of  the  defendant  is  only  in- 
dncem^ptll ;  and»  therefore^  the  plaintiff  nsay  declare  that  the  goods 
came  to  the  posseMiQU  of  the  defendant  generally  or  specially,  by 
finding,  (though  the  defendant  came  to  the  goods  by  deliveij  ^,) 
or  that  the  defendant  fraudulently,  at  cardS|  won  monkey  ot  t^e 
plaintiff  from  the  wife  of  the  plaintiff**. 

(13)  In  the  declaration  the  convevsion  was  laidr  under  a  scilicet, 
to  be  on  a  day  before  the  troverft*  Upon  motion  in  arrest  of  judg^ 
ment,  the  declamtion  was  holden  to  be  good,  for  the  po$iea  etm" 
vertii  is  sufficient,  and  the  scilicet  is  v^id. 

(14)  Though  it  be  necessary  to  allege  a  day  and  place  of  con- 

•  QutfordT.  Jone^Salk.  654. 
t  Taj^or  ▼.  Wells,  a  Sauad.  74. 

I  White  ▼.  Oraham,  Str.^827.  Ld-Raym.  1630. 
NighUnsfsle  v.  Bridge,  Carth.  131. 
Iiaack  V.  Clark,  2  Bulft.306. 
2  BuUt  313.  par  Coke»  C.  J. 
••  Vid.Ent.aS5. 
tt  Tcsmoad  v.  Johnion)  Cto.  Jac.  4S8. 
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This  is  the  substance  of  the  declaration  in  common  cases. 
Where  the  action  is  brought  by  an  executor,  administrator, 
or  the  assignees  of  a  bankrupt;  the  character  in  which  the 
party  sues  must  of  course  appear  on  the  face  of  the  declara- 
tion. 

* 

Care  must  be  taken  to  state  the  possession  to  be  in  the 
person  to  whom  the  property  belongs. 

In  an  action  of  trover  by  the  assignee  of  bankrupt  part- 
ners*y  the  declaration  consisted  of  one  count  only,  in  which 
the  possession  was  stated  to  be  in  the  partners,  ft  appeared 
in  evidence,  that  the  greater  part  of  the  goods  in  question 
belonged  to  one  of  the  partners  only,  before  the  commence- 
ment of  the  partnership,  and  had  never  been  brought  into 
the  partnership  fund.  It  was  proved,  that  the  residue  of 
the  goods  was  part  of  the  joint  estate.  Per  Kenyon,  C.  }. 
The  plaintiff  under  this  declaration  is  entitled  to  recover  the 
value  of  such  goods  only  as  have  been  proved  to  belong  to 
both  the  partners  as  partners.  Had  there  been  a  count  in 
the  declaration,  stating  the  possession  in  the  assignee,  as 
this  was  a  joint  commission,  and  the  assignment  under  such 
commission  passes  both  separate  and  joint  effects^,  the 
whole  might  have  been  recovered;  as  it  is,  the  verdict  must 
be  for  that  part  only  which  has  been  proved  to  be  the  pro- 
perty of  the  partners.  The  jury  found  a  verdict  accord^ 
ingly< 

In  trover  hy  husband  ^nd  wife,  the  dedaration  ought  not 
to  allege  the  possession  in  them  both*,  nor  stale  ibe  damage 
to  have  accrued  to  them  both^ ;  for  the  law  will  transfer,  in 
point  of  ownership,  the  whole  interest  to  the  husband. 

If  trover  be  brought  against  husband  and  wife,  and  it  is  al- 
leged in  the  declaration  that  they  converted  the  goods  to 

n  Cock,  assignee  of  Kent  and  Pember-    o  Exp.  Cook,  8  P.  Wnu.  500.    See  alsa 
ton,  V.  Tunno,  London  Sittings  after        4  Bmr.  2176.  S'.  P.  per  L4.  Mans- 
H.  T.  41  G.  3.  B.  R.  Kenyon,  C.  J.        lieM,  CJ. 
MSS.  p  fo  YelTcrtoD,  J.  YeLy.  16&. 

q  Salk.  114. 


veniop*,  (or'  of  a  request  and  refusal,  which  is  taQtamoootf,) 
yet  as  it  is  a  transitoiy  action,  the  conversion  may  be  laid  bcrs^  and 
proved  iu  Irelandt* 


•  Hubbard's  case,  Cro.  Eliz.  78. 

t  Wilson  ▼.Chaimb«n,Ch>.  Car.  262. 

}  Brown  v.  Hedges,  8alk.  290. 
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their  own  ute»  formerly  tt^  judgment  might  baye  been  ar- 
rested' or  reversed'  on  writ  of  error^  but  the  law  is  otherwise 
now*  (15). 

It  seems*,  a»  the  conversion  is  a  tort,  that  the  wife  may  be 
charged  with  it  in  the  same  manner  as  with  a  trespass ;  that 
U,  the  declaration  may  state,  that  the  hust>and  and  wife 
converted  the  goods,  omitting  the  words,  to  their  own  use. 

The  general  rule  in  this  action  is  not  guilty ;  under  which 
plea  every  ground  of  defence  which  proves  that  the  conver- 
sion was  lawful  may  be  giveu  in  evidence ;  for  the  gist  of 
the  action  of  trover  is  a  wrongful  conversion. 

Hence,  in  trover  for  a  gun^,  the  defendant  may  give  ia 
evidence,  that  he  was  a  gamekeeper  of  the  manor  of  B.,  and 
took  the  gun  by  virtue  of  the  stat.  99  &  93  Car.  9.,  though 
the  act  do  not  authorize  .the  pleading  the  general  issue,  and, 
therefore,  it  would  be  otherwise  in  trespass  for  taking  it. 
So  the  defendant  may  give^in  evidence  on  the  general  issue, 
that  he  took  the  goods  in  question  for  toll\ 

Where  an  administrator  brings  trover  upon  his  own  pos- 
session^, the  defendant  may  give  in  evidence  a  will,  and  an 
executor,  upon  not  guilty ;  otherwise,  if  it  be  on  the  posses- 
sion of  the  intestate,  (as  in  the  principal  case)  for  there  the 
defendant  ought  to  plead  it  in  abatement,  and  if  he  does  not, 
he  shall  not  give  it  in  evidence. 

r  Rhemei    ▼.  Hmnphreyi,   Cro.  Car.  a  Draper  t.  Fulkes,  Yelv.  165.  Anon. 

254.  *  1  Ventr.  S4« 

•  Beny  t.  N«Tys,  Cio.  Jac.  661.  Pcny  y  Dape  v.  Walter,  in  Ktnt,  16d2.  Bull. 

V.  Diggi,  Cro.  Car.  494.  S.  P.  N.  P.  48. 

t  Keyworth  t.  Hill,  B.  B.  tiin.  1  G.  4.  x  Sir  W.  Jon«,  {MO. 

3  B.  ft  A.  y  Blainfiald  t.  llaRh»  per  Holt,  0.  J. 

London  Sittingi,  Salk.  286. 


415)  So  ID  ireipoit*  agaiiMt  baron 'and  feme  fbr  entering  an 
hoose,  and  taking  eoodi,  the  declaration  stated^  that  they  con- 
verted the  goods  to  their  own  use ;  on  motion  in  arrest  of  judgmentp 
the  declaration  was  holden  good  ;  for  the  conversion  in  this  case  is 
not  the  gist  of  the  action,  and  the  action  being  maintainable  for 
entering  the  honse  and  uking  the  goods,  the  court  will  intend  that 
the  damages  were  given  for  those  trespasses  only. 

•  ainaney  ▼.  K«foot,  8tr.  1004.   Andr.  242. 8.  C.  PuUsa  ▼.  Psloiefy  B|iU..  NJ  P. 
'  46.8.P: 

T0L.II.  Tf 
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Tfc  Jidfendant  mtty  dto  pletd  the  stutute  of  iimil«tioti««, 
Ws.  thtt  fte ckuwt  of  tetioh  did  not  iiccrue  at  Hoy  tiOM  witMn 
itx  yean  next  before  the  commencement  of  the  ptaiofiff^a 
action. 

Where  an  executor,  several  years  before,  bad  teft  sefme 
hoaaehotd  stuff  in  tbe  house,  by  the  consent  of  the  beii*,  ^bn 
used  them  afterwards,  nnd  within  ai^  yean  of  the  actioii 
brought,  the  executor  demanded  the  goods,  and  the  heir  re- 
fused to  deliver  them,  whereupon  trover  was  brought,  and 
the  statute  of  limitations  pleaded ;  it  was  bolden,  that  the 
user  before  the  demand  was  neither  a  conversion,  nor  any 
evidence  of  it ;  for  it  was  with  the  consent  of  tbe  execotor 
tmtil  that  time :  and  the  demand  being  wHhin  six  yean,  the 
refusal,  which  ensued  it,  and  which  was  tbe  only  evidence 
of  a  convenion  in  the  case,  "was  within  the  six  years;  dnd 
if  a  trover  be  before  the  six  yean,  and  a  convenion  after, 
Che  atatute  cannot  be  pleaded. 

Bankruptcy  of  the  defendant  after  the  cause  of  action  ac- 
crued, cannot  be  pleaded,  because  the  damages  in  troverare 
uncertain^ 

Defence^  and  herein  of  the  Doctrine  of  Liens. 

The  most  usual  defence  to  this  action  is,  that  tbe  defend- 
ant has  a  lien  on  the  goods,  or  a  right  to  detain  them.  It 
will  be  proper,  therefore,  to  inquire  under  what  circum- 
stances a  party  may  insist  on  this  defence. 

There  are  two  species  of  liens  known  to  the  law,  namely, 
particular  liens  and  general  liensS  Particular,  liens  are, 
where  penons  daim  a  right  to  retain  goods,  in  respect  of 
labour  or  money  expended  on  such  goods,  and  these  liens 
are  favoured  in  law.  General  liens  are  claimed  in  respect 
of  a  general  balance  of  account;  and  these  are  founded  on 
express  agreement,  or  are  raised  by  implication  of  law, 
from  the  usage  of  trade,  or  from  tbe  course  of  dealing  be- 
tween the  parties,  whenoe  it  may  be  iirferred,  that  the  con- 
tnct  in  questibn  was  made  with  referenoe  to  Aieir  usual 
^outM  of  dealing. 

By  the  common  law,  where  a  party  is  obliged  to  'receive 

1  21  Jac.  I.e.  16.  b  Psurl^  y.  Norton,  S T. R.  6d5. 

a  WatOej  Montague  ▼.  Lend  Sand-  c  Per  Heath,  J.  3  Bos.  &  Pol.  4^4.  and 

^clu  7  Mod.  99.  cited  J)yLawience,  oer  pCenjon.  C  J.  I  Eap.  N.  P.  C 

'  X  ittTov^  T.  ttttaHdc,  I  fk^at'  n)9.  t)erLMMIit4M,  C.  J.  4  that. 

677.  1821. 
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goods,  he  is  also  entitled  to  retaia  them  for  kis  iodeniiity  (16)« 
Upon  this  priiictpl€y  it  has  1»eeD  bolden,  thtt  conunon  car" 
rierfl^  (IT)  ^rkd  innkeepers  have  a  particular  iien  on  the  goods 
Intrusted  to  their  care.  la  like  manner,  millers  haire  a  par« 
tieular  lien  on  the  produce  of  corn,  which  they  have  ground, 
for  the  price  of  grinding*. 

A  pereoi/,  who  by  his  own  labour  preserves  goods,  which 
the  owner,  or  those  entrusted  with  the  care  of  them,  have 
eUher  abandoned  in  distress  al  sea,  or  are  unable  to  protect 
and  secure,  is  entitled  by  the  coiompn  law  of  EnglaAd  to 
tetSiiD  tii^  posisession  of  the  gootds  «aY#4>  .until  a  proper  com* 
pen^ation  19  made  to  bini  for  bis  ti;ovibI^  (la).  The  j^^n 
of  ibis  rule  i^  obvious;  goods  c^ri^fsd  by  3egax,e  neqesjW'ily 
and  unsivoidahlye^psed  tot^eperll^  which  stpr  pas,  teppest, 
Md  accidental,  (far  beyond  the  reach  of  human  foresight  to 
{prevent,)  ace  .hourly  cjreating,  fiud  agai^3t  which  it  too  oftqn 
happens*  that  tbeg^eate^tdilig;e9C|3,  and  the  pio&t  streuHQup 
exertions  of  the  oiariner  ca;iiu>t  protect  tbem.  When  good? 
are  tb  uain  iaimineo  t  danger.of  M^g  lo^t*  it  ip  mpst  frequently 

d  Bkiiui^  V.  UEMbftVy  Id.  Eaypcu  7^2.        I.ord  ^ytfi.  3^3.  ^aUl.  .6^4.  (ihbo^ 

fi  £xp.  OcLeoden,  1  Atk.  235.  356.  ed.  2nd. 

f  Per  Holt,  C.  ^.  in  Hartford  v.  Jpnes,    g  Nicholson  y.  Chapm^,  2  H.  Bl.  254. 


(1 6)  It  was/s^id  by  Rider,  C.  J.  delivering  the  opinion  of  the 
court  in  Brenan  v.  Currant,  T.  38  ai^d  29  O.  d.  B.  R.  MSS.  that 
he  had  not  found  it  laid  down  as  a  general  mle,  that  the  remedy 
by  retainer  was  co^-extensiTe  with  the  obligation  to  receive  goodi. 
"Bat  see  Lord  Raytn.  66.7; 

(17)  See  further  as  to  the  lien  of  carriers,  ante,  tit.  Carriers, 
Sect.  III.  and  Rushforth  v.  Uadfield,  7 East,  224. 

(IB)  By  Stat.  26  G,  2.  c.  19-  &•  5.  it  is  enacted,  'Uhat  in  base 
any  pecspAs  not  employed  by  the  master,  mariners^  or  owiiersi  pr 
other  persons  lawfully  authoriued,  in  this  aalva^of.any /|hip»  ortl)e 
cargo  or  provisioh  thereof,  shall,  in  the  absence  of  persons  so  em- 
ployed or  authorised,  save  any  such  ship'  or  goods,  and  cause  the 
same  to  be  carried  for  the  benefit  of  the  proprietors,  into  port,  or 
't<»^qy^j^aiK  custoEa-rJIiiiQUj^  or  place  of  safe  custody » immediately 
gMripgiUotice,  thereof  to;Mme  jjostice,  magistrate,  ciystom-house  or 
.lencUe  ^tS^CMT*  pr  shall  discover  to  any  such  nifigistrate  or  offic/er, 
-Hhare,i»iiy<^iK^  eifecfs  ace  wrofigrOiHy  ho.Qght»  sold,  or  Qonqealed, 
wmt^  pffiBBW^.s^all  be  ^ntitl^  tp  a^jre^^oabie  reward  to  be  paid  by 
tht  n^^r  qr  AW^er  of  t)ie  ve^l  or  gpoids,  ai^d  to  be  adjust  in 

.'Caie  pf!4imr«3tmfwt4,b9»^  the .  ^imw^,  in  t|)e  fiawe  vrnm^^nrju 

jlil^iage  is  |ol)e,a^HsJed  or  j?^>y /^|t.Jr«  ^ii|ft.  ft.  4,  9.  I8..prvby 

•Ut.26G.2.c.  19/' « 
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at  the  liaitrd  of  the  ifvet  oF  those  who  save  them,  Uiit  Ihey" 
are  aaveiL  Principles  of  public  policy  dictate  to  cWUized 
mnd  commeTctaV  couotries,  not  only  the  propriety*  but  even 
the  absolute  necessity  of  establishing  a  liberal  recompence 
for  the  encouragemeDt  of  those  who  engage  iu  so  dangerosi 
a  service. 

As  to  general  liens,  it  has  been  determined,  that  the  at- 
torneys and  solicitors  of  the  differei^t  courts  have  a  lien  oo 
all  papers  remaining  in  their  hands,  and  judgments  reco- 
vered, for  their  co^  (lO). 

An  attorney  has  a  lien  for  his  genei^l  balance  on  pspers  of 
his  clients,  which  come  to  his  hands  in  the  cou|se  of  his  pro- 
fessional employment;  therefore  where  C.  gave  his  attorney 
a  specific  sum  for  the  purpose  of  satisfying  a  debt  for  which 
an  execution  had  issued  against  his  goods  at  the  suit  of  B., 
and  the  attorney  paid  the  money  tOD.,  who  thereupon  deli- 
vered to  him  a  lease  which  had  been  deposited  by  C.  with 
B.  as  a  security  for  the  debt;  it  was  holden,^  that  the  attor- 
ney  had  a  lien  on  it  for  his  general  l>alance  due  from  C;  and 
that  such  lien  was  not  extinguished  by  his  having  taken  sc- 
eeptances  from  C,  for  the  amount  of  that  balance  before  the 
lease  came  to  his  hands;  some  of  those  acceptances,  when 
the  learfe  did  come  to  his  hands,  having  been  dishonoured, 
and  one  of  them  taken  up  by  the  attorney. 

The  lien  which  an  attorney  has  on  the  papers  in  bis  bands, 
is  only  commensurate  with  the  right  which  the  party  delt* 
vering  the  papers  to  him  has  therein.  Every  one,  whether 
attorney  or  not,  has,  by  the  common  law,  a  lien  on  the  spe- 
cific deed  or  paper  delivered  to  him  to  do  any  work  or  busi- 
ness thereon,  but  not  on  other  muniments  of  the  same  party, 
unless  the  person  claiming  the  lien  be  an  attorney  or  soli- 
citor.^ 

h  MiteheU  y.  Oldfldd,  4  T.  R.  123.  k  HoUia  r.  CiBridge,  4  IVmnt  807^ 

i  StetentOQ  t.  BItMoek,  1  M.  ft  8. 

sss. 


(Id)  Bat  in  one  rate,  where  A.  purchased  the  interest  of  a  lease 
for  years,  and  the  writiDRt  were  left  in  the  hands  of  B.  an  attorney, 
to  draw  an  assignment  of  the  lease;  B.  drew  the  assignment,  and  it 
was  sealed,  but  fi.  refused  to  deliver  it,  until  A.  paid  lor  the  draw- 
ing, &c,;  upon  which  A.  brought  trover  airainst  B.  ibr  the  deed: 
Holt,  C.  J.  held,  that  the  action  would  lie;  because  B.  mi^t  luiTe 
an  action  for  what  he  deserved,  bat  that  he  conid  not  detam  for  it. 
Anoa«  Pasch.  6  W.  &  M.  at  Nisi  Prins.  Ex  rei.  Mr.  Place,  1  Ld. 
»«/mf  73a. 
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So  where  a  banker  has  advanced  money  to  a  customeH^ 
he  has  a  lien  upon  all  the  securities  which  come  into  hii 
bands  belonging  to  that  person,  for  the  amount  of  his  gen^ 
ral  balance:  unless  there  be  evidence  to  shew,  that  he  re* 
ceived  any  particular  security,  under  special  circumstances, 
which  would  t^^ke  it  out  of  the  general  riile.  But  a  banker 
has  no  lien*"  on  muniments  casually  left  in  his  shop  after  he 
has  refused  to  advance  money  on  them  as  a  security. 

So  a  calico  printer  has  a  li^n  upon  the  linen  in  his  posses- 
sion*, for  the  general  balance  of  his  account,  for  work  done  in 
the  course  of  that  business.  So  a  printer  employed  to  print 
certain  numbers,  but  notall  consecutive  numbers,  of  an  entire 
work  has  a  lien  upon  the  copies  not  delivered,  for  his  general 
balance  due  for  printing  the  whole  of  those  numbers*. 

In  like  manner  it  has  been  determined,  that  dyers\  fac- 
tors^  {90),  and  wharfingers',  have  liens  for  their  general  ba<« 
lance. 

The  master  of  a  vessel  has  a  lien  on  the  trunk  of  a  person 
whom  he  has  conveyed  in  his  vessel,  until  a  reasonable  sum 
has  been  tendered  for  the  passage*.  N.  It  did  not  appear  in 
this  case,  what  were  the  terms  of  the  contract;  but  it  was 
proved,  that  the  defendant  had  brought  the  plaintiff  and  his 
trunk,  containing  bis  wearing  apparel,  home  in  his  vessel 
from  the  Brazils  to  London;  15/.  had  been  paid  b^  the  plain* 
tiff,  but  the  defendant  claimed  15/.  more,  and  insisted  on 
detaining  the  trunk  until  the  rest  was  paid,  it  was  proved, 
that  30/.  was  a  reasonable  sum  for  the  conveyance  of  the 
plaintiff.  But  the  master  of  a  ship  has  not  a  lien  on  the 
ship^,  for  money  expended  or  debts  incurred  by  him  for 
repairs  done  to  it  on  the  voyage.  Nor  has  he  a  lien  on  the 
freight*  for  his  wages,  or  for  his  disbursements  on  account  of 
the  ship  during  the  voyage,  or  for  the  premiums  paid  by 
him  abroad /or  the  purpose  of  procuring  the  cargo. 

- 

1  DetIs  v.  Bowsher,  5  T.  R.  488.  Gardener  v.  Coleman,  cited  1  Bnir. 

m  Lucas  y.  Doriien,  7  Taunt.  278.  494.  and  6  Seat,  28.  per  BuUer,  J. 

n  Exp.  Andrews,  21  June,  1764,  per        S.  P. 

Lord  NoitfaingtTn,  0.  Co.  B.  L.  429.  r  Naylor  v.  Mangles,  1  Esp.  N.  P.  C. 

edit.  5th.    Weldon  ▼.  Gould,  3  Esp.        109. 

,  N.  P.  C.  268.  Kenyon,  C.  J.  a  Wolf  ▼.  Summers,  London  Sittinga 
o  Blake  v. Nicholson,  3  M.  &S.  1S7.  after  H.  T.  51.  G.  3.  Lawrence,  J. 

p  Savile  t.  Barcfaaid,  4  Esp.  N.  P.  C.       2  Camp.  K.  P.  C.  631. 

53. Kenyon, C.J.  t  HussejT  Christie, 9 East, 426. 

q  Kroger   v.   WUcos,  Ambler>  252.  n  Smithy.  Flumtr,  1  B.fc  A. 575. 


(90)  See  further  as  to  the  lien  of  ftctort,  ante,  lit.  Factors,  p. 
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A  boute  of  puUiq  efttertaiiimeat  in  Loodoo,  wliere  btds, 
proTi8ioQ8»  &c«  are  funHshed.for  all  peraoDS  paying  for  the 
same,  but  which  waa  luerely  called  a  tav^n  am  ooffiee 
boute»  and  waa  not  firequepted  by  stage  coaches  and  wag- 
gons from  the  country^  and  which  had  no  stables  belonging 
to  ity  is  to  be  considered  as  an  inn%  and  the  owner  is  sut>- 
ject  to  the  liabilities  of  innkeepers  and  has  a  lien  on  the 
goods  of  his  guest  for  the  paynoent  of  his  bilU  and  that  even 
where  the  guest  did  not  appear  to  have  been  a  traveller,  but, 
one  who  had  p^'evjously  resided  in  furnished  lodgings  in 
London.  Mc^^^'^^^A  ''^^^■ 

Policy  brokers  have  a  lien  for  their  general  Mance'^y  even 
as  against  agents  who  do  not  discloae  their  principals;*  but 
not  where  they  have  notice,  ibalt  the  person  Hnrho  employs 
them  acts  merely  as  an  agent*;  and  it  has  been  bolden,  that 
where  an  lEn^lish  subject,  in  time  of  war,  informed  the 
1>roker,  that  the  property  insured  was  neutral,  that  was  a 
sufficient  indication  to  the  broker,  that  the  party  acted  as 

A.  commissioned  B.  to  sell  a  ahip,  and  having  depoaiteA 
tier  register  with  him  for  that  purpose,  became  bankrupt:  il 
"was  holden,  that  the  register  acts  did  not  prevent  B.  Iiaving 
b  lien  on  the  register  deposited  wit)i  bimS 

A  general  ^ight  of  detaining  a  thing  until  the  money  due 
for  the  work  done  npOn  it  be  paid,  may  be  waved  by  a  Spe- 
cial agreement,  sfs  to  th^  tifne  or  mode  of  payment;  but 
not  merely  by  an  agreemferrt  for  the  payment  of  a  fi^ed  sum*, 
altfaoogh  a  contrary  doctrine  is  laid  down  in  several  cases'". 

In  trover  by  an  assignee  of  a  bankrupt',  it  appeared  that 
ilie  goods  had  been  attached  in  the  hands  of  J.  S.  {to  whom 


z  Thompson  v.  Lacy,  3  B.  and  A.  SS3. 
y  Whitehwd  v.  Vaughan,  B.  R.  T.  26. 

O.  3.  Co.  B.  L.  566.  6th  ed. 
I  Mhtiki T.  FbiTteter,  4  Camp.  W.  V,  C. 

,^.  W«inr«od  ▼.  Bri),  ib,  34a. 
a  Maani  t.  Hendenon,   1  East.  3])5. 

SD^okT.'PfcvidaoD,  9  Camp.  H.  P. 

C.  218.    See  alio  2  Canm.  N.  P.  C. 

AST. 
b  Spook  T.  DaVid<Q4i,  ttb  stip. 
e  Mestaer  v.  Adu^  1  MaiA.  76.  5. 

Taunt  331  8.  C. 
d  Chaie  T.  W^iadbre,  B.  R.Tkfta.Se 

Geo;  3.     Sea  Also  the  opinion  of 

Oibba,  C.  J.  to  the 


HnttoD  T.  Bngg,  -S  JAudi.  945«tKl 
349. 

e  Brenan  r.  Ciuiuit,  T.  28  &  29  O.-  2. 
B.  R.  Say.  R.  224.  shoitly  stated  ia 
Bu]l.  If.  P.  4S.  and'MSS.  See  aiso 
C<AtiAft  ▼.  Ongley,  {kmI.  But  these 
anthotit&es  ^ere  ovitruled  im  Chase 
T.  Wsitmcffe. 

f  CoUins  T.  Opigl^,  B.  IL  R.  9  W.-3L 
perHoH,  C.  J.  cited  by  Ryder,  C.  J. 
inBrenasiT.  CuiriDt,ttSSj  butBie- 
nan  t.  Coxrint  'ira^  oveiiruled  in 
<%aw>.  ilflstiBBor^  B.  R.  Tlin.  56 
G.S. 


tbev  |ii|4  y^^  delivered  by  the  V9Bkr^Pt  (filU  in  ^  plaint 
at  tqe  ^qit  ot  the  defeDaant.  Afterwaras,  ^nd  before  con- 
demnation, an' act  of  bankruptcy  was  committed :  ttien  the 
goods  were  condemned,  and  satisfaction  entered  on  tbe  re- 
cord by  tbe  defendant.  It  was  boiden,  that  this  evidence 
was  sufficient  to  charge  the  defendant,  the  property  not 
being  altered  until  condemnation;  and  that  tbe  person  who 
delivered  the  goods  by  compulsion  of  law  was  discharged. 
The  C.  J.  added,  that  if  goods  were  delivered  to  a  manufac- 
turer, be  might  detain  them  for  what  he  deserved  for  his 
labour,  but  if  there  was  an  agreement  for  the  price  be  could 
not;  in  that  case  be  must  rely  on  the  contract,  and  be  in  the 
same  cpnditJQn  with  other  creditors. 

If  a  person  having  a  lien  upon  goods,  e.  g*  for  warehouse 
rept,  wnen  they  are  demanded  of  bim,  claims  to  retain  them 
upon  a  different  ground,  viz.  that  the  goods  are  his  own  pro* 
perty,  and  does  not  make  any  mention  of  the  lien,  trover  may 
be  maintained  against  him,  without  evidence  of  a  tender 
having  been  made  to  him  in  respect  of  his  lien'. 

A  lord  of  a  manor  seized  a  beast  as  an  estrayS  and  kept 
it  for  ^0I|le  iime  after  having  proclaimed  it;  tne  owner  af- 
t!^jri(rards,  and  within  the  year,  claimed  it,  and  brought  trover, 
without  having  first  tendered  a  satisfaction  for  the  keeping 
9f  i|t;  ian.d  ipr  tne  want  of  this  it  was  bolden,  that  the  action 

would  not  lie. 

/•  *  ■  • 

^ut  if  a  borse  be  distrained  in  order  to  compel  an  appear- 
apc^  in  a  hundred  court',  after  appearance  the  plaintiff  can- 
npt  jystify  detuning  the  horse,  until  his  keep  is  paid  for. 

A  party  cannot  acquire  a  liep  by  his  wrongful  act\ 

If  the  defendant  is  to  be  considered  as  a  mere  wrong- 
doer',  it  is'  not  necessary  for  the  plaintiff  to  tender  him  an 
indemnificatfon  for  expenses,  which  have  beqn  incurred  by 
bi;(a  in  prder  to  obtain  a  wrongful  possession  (29). 

g  Boardman  ▼.  Sill,  1  Camp.  N.  P.  C.    i  Lenton  v.  Cook^  H.  9  O.  S-^Ml.  N. 

410.  B.  hoKd  EUanbovu^h,  C.  J.  P.*  4<. 

b  Taylor  v.  Jamet^'  2  Rol.  Abr.  82  (M.)    k  Griffiths  t.  Hyda,  Donet  Sum.  Aai. 
-    PL'S.  1809.  Lawrence,  J. 

1  Lempriere  v.  Faalej,  2  T.  R.  486. 


(21)  It  b  QQtitiit^  for  what  pnipose  the  goods  haid  heen  deli- 
vmd  to  J.  S.,  but  it  seems,  frop^  the  subaeqiieiit  part  of  the  case^ 
^t  J.  S*  f7as  a  mapufactarer  to  whom  tbe  goods  bad  been  deli* 
yprsd  by  t^.e  bfiikrupt,'  in  order  to  bave  some  work  done  to  tbeip, 
under  an  ^eement  to  pay  a  certaip  siim  of  mpi^ey  for  fach  work. 

(it)  1/  Hmh  th^t  tbfi  ump  nile  hok^whera  tha  d^ndant^f 


1 
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Buf,  before  a  party  can  entitle  himself  by  an  action  of 
trover  or  relief  from  an  usurioutt  contract",  he  must  tender 
ail  the  money  really  advanced. 

Evidence* 

In  order  to  maintain  this  action,  the  plaintiff  must  prove, 

1.  Property  and  right  of  poeaeasion  in  himself  in  the 
goods  in  question,  at  the  time  when  they  came  to  the  pos- 
session of  the  defendant* 

9.  The  nature  and  value  of  the  goods  converted. 

&  Possession  in  the  defendant,  and  a  conversion  by  him. 

In  general  this  is  the  only  proof  reouisite*,  for  it  is  not 
necessary  to  prove  the  manner  in  which  the  goods  came  to 
the  hands  of  the  defendant,  that  being  matter  of  induce- 
ment only. 

In  trover  for  a  debenture^,  the  plaintiff  must  prove  the 
number  of  the  debenture  as  laid  in  the  declaration,  and  the 
exsct  sum  to  a  farthing,  or  he  will  be  nonsuited;  but  he  need 
not  set  out  the  number  (any  more  than  the  date  of  a  bond^ 
for  which  trover  is  brought) ;  for  ttie  plaintiff  not  being  pos- 
sessed of  the  debenture,  may  not  know  the  number,  and  if 
be  should  mistake  in  the  number,  be  must  fiiit  in  the  action. 

In  trover  for  a  bond\  the  plaintiff  will  be  permitted  to  ^ 
give  parol  evidence  of  the  contents,  although  he  has  not ' 
given  the  defendant  notice  to  produce  the  instrument  itaelL 
So  in  trover  for  the  certificate  of  a  ship^s  registry',  the  certi- 
ficate may  be  proved  to  have  been  granted  to  the  plaintiff  bv 
the  production  of  the  registry,  from  which  it  waa  oo|Medy 
though  notice  has  not  been  giten  to  the  defendant  to  produce 
the  certificate  itself  (83).    In  these  cases,  the  nature  of  the 

m  Fitsoy  T.  OwilUa,  1  T.  R.  U3.  p  Wilioii  t.  CfaBBben^  Qo.  Gar.  S8S. 

a  BuU/N.  P.  33.,  q  How  t.  HkU,  14  But,  374.  and  aee 
o  Ttt  Holt,  C.  J.  London  8|tt  A.  B.        1  Campb.  144. 

1707.  BiUL  N.  P.  37.  r  Richer  t.  Jamt^  3  Boa.  ft  Pal.  143. 
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jDCorred  an  expense  in  respect  of  the  p)«intiff*e  goods,  withoot  as 
authority  from  the  pUintin.  Stone  ▼•  Lingwood,  Str.  651.  which 
case,  however,  wss  denied  to  be  law  by  Lord  Mansfield,  C.  J. 
4  Barr.  39ti.  Where  posaetsion  has  been  obtained  by  a  tawre* 
presentatton  on  the  part  of  the  defendant,  he  eannet  set  op  a  lien, 
to  which  he  might  otherwise  have  been  entitled.  Madden  ▼• 
Kempster,  i  Camp.  N.  P.  €•  1«. 

(td)  ^  Where  a  wrtttsn  instiument  is  to  bt  used  as  a  msdiaiD  ef 
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lictioo  18  sufficient  notice  to  tbe  defendant  of  the  subject  of 
inquiry.  * 

'  In  trover  for  a  ship*,,  the  mer^  fact  of  possession's  owner 
is  sufficient  prima  facie  evidence  of  ownership,  without  tbe 
aid  of  any  documentary  proof  of  title,  as  the  bill  of  sale  or  . 
ship's  register,  until  such  further  evidence  is  rendered  ne- 
cessary in  consequence  of  the  adduction  of  some  contrary 
proofK>n  the  other  side  (94). 

To  determine  what  evidence  will,  be  sufficient  to  prove  a 
conversion  in  the  defendant,  it  must  be  known  in  what 
manner  the  goods  came  to  his  hands^ ;  for  if  they  canoie  to 
bis  hands  by  delivery,  finding,  or  bailment,  an  actual  de« 
ihand  and  refusal  ought  to  be  proved ;  but  proof  of  a  torti* 
ous  taking  will  supersede  the  necessity  of  proving  a  demand 
and  refusal;  for  where  the  takingas  unlawful,  it  is  of  itself 
a  conversion;  so  likewise,  if  an  actual  conversion  be  proved, 
it  is  not  necessary  to  prove  a  demand  and  refusal". 

A  mere  non-delivery  of  goods,  which  have  been  placed 
in  the  defendant's  hands  for  a  specific  purpose,  will  not 
amount  to  a  tortious  conversion.  Hence*,  where  goods 
have  been  delivered  to  a  manufacturer,  in  order  that  he  may 
do  something  to  the  goods  in  the  course  of  his  business^ 

•  Robertson  t.  Ficncb,  4  EMt,  130.    a  Fondiek  ▼.  Collins,  1  Starlde**   N. 

See  also  Sutton  v.  Back,  2  Taunt.        P.C.  173. 14.£11enboRNigfa,C.  J. 

302.  X  Severin  T.  Keppell,  Middz.  Sittings, 

t  Per  cur.  in  Braen  v.  Roe,  1  Sidf.  264.        E.  43  Q.  3.  B.  R.  Loid  Elleoborougii, 

C.J.4fiip.N.P.  C.  157. 


proof,  by  which  a  claini  to  a  demand  arising  out  of  the  instrument 
ia  to  be  supported,  there  1  admit  the  instromeot  itself  must  be  pro- 
doced,  or  notice  to  produce  it  must  have  been  given  to  the  defend- 
ant, before  any  evidence  of  its  contents  can  be  received  ;  but  this 
being  an  action  of  trover,  for  the  certificate  of  registry  itself,  1  can 
see  no  sound  reason  why  evidence  should  not  be  admitted  of  the 
existence  of  the  certificate,  in  the  same  manner  as  evidence  of  a 
pictnre,  or  other  specific  thing,  is  constantly  admitted  where  His 
nought  to  be  recovered  in  the  same  form  of  action.**  Per  Rooke,  J. 
3Bos.  &PuU  146. 

(94)  Entries  in  the  custom-house  books  of  the  port  of  London, 
and  of  the  out-port  to  which  a  ship  belongs,  stating  that  she  was 
transferred  to  A.  by  B.  the  original  owner,  washolden  not  sufficient 
evidence  to  prove  that  A.  were  liable  as  registered  owner,  there  not 
being  any  proof  to  connect  A«  with  the  entries.  Frazer  v.  Hopkins 
and  another,  C.  B.  Trin.  T.  49  G.  3.  2  Camp.  N.  P.  C.  170.  See 
alM^  Tinkler  v.  Walpole,  14  East,  S26.  Smith  v.  Fuge,  3  Camp.. 
N*  P.  C.  456.  Strothcr  v.  Willan,  4  Camj>.  N.  P.  Cl  %4. 
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aod  then  returo  them;  if  the  manufiiqti^rer,  uppik  beipg 
applied  to  for  the  goods,  merely  makes  excuses  fof  iH»t. 
having  returned  them,  and  does  not  absolutely  refuse  to  de- 
liver tbem,  trover  cannot  be  maiptained ;  the  proper  reinedj 
is  an  action  of  assumpsit  for  non-performance  of  the  con- 
tract 

Where  plaintiffs  sold  good9  to  T.»  wbo  paid  for  them, 
and  was  to  take  them  away,  but  defendant  becoming  pos- 
sessed of  the  place  in  which  the  goods  were  deposited, 
]^aintiflr'B  attorney,  accompanied  by  T.»  demanded  them  of 
defendant,  telling  him  that  they  belonged  to  plaintifl*8  and 
that  they  bad  sold  them  to  T. ;  to  which  defenaaot  answered 
that  he  would  not  deltver  them  to  any  person  whatsoever ; 
and  afterwards  plaintiff  repaid  the  money  to  T.  and  brought 
trover  against  defendant:  it  was  holden'  that  this  demand 
and  refusal  were  sufficient  evidence  of  a  conversion  to  sup- 
port the  action,  and  that  a  oew  demand  by  the  plaintiffs, 
after  they  had  repaid  ^le  money  to  T.  was  not  necessary. 

Goods  consigned  to  A.  upon  their  arrival  are  landed  on  the 
defendant's  wharf;  the  plaintiff  in  an  action  of  trover,  may 

Crove  his  title  by  parol,  although  the  bill  of  lading  which 
BS  been  indorsed  to  him  cannot  be  received  in  evidence  for 
want  of  a  stamp*. 

A  trader  oio  the  eve  of  bankruptcy  made  a  coHuatve  sale 
of  bis  goods  to  A.  It  was  bolden,  that  the  assignees  couid 
■ot  maintain  trover  for  tbe  goods  i^aii^st  A.,  without  prov- 
ing a  den^pdaod  refM9al^  But  the  sale  of  a  ship,  which 
was  afterwards  lost  at  sea,  made  by  tbe  defendant,  wbo 
elaimed  under  a  defective  conveyance  from  a  trader  before 
his  t)ankruptcy,  has  been  bolden  to  b^  a  auifiqienit  cpnvemon 
so  as  to  enable  the  AS9ignees  to  viaintai*  Uov^r,  without 
provinig  a  demand  and  refusal^  N.  Tbe  defendant  sold 
the  ship  by  public  auction,  and  afterwards  assigned  it  to 
^  veL9dees,  wi|o  sent  her  to  sea. 

A  demfind  and  refusal  is  only  evidence  to  indyc^  a  jury  tp 
presume  a  conversion^  and,  therefore,  if  the  jury  find  a 
special  verdict,  that  there  w^  a  demand  apd  lefuAalp  the 
court  cannot  adjudge  it  to  be  a  conversion* 

A  deooand  and  jrefussl  is  not  evideyace  of  a  conversion', 
where  it  is  .apparent  that  the  defendiant  baa  jofit  been  guilty 

y^Vsttbea  ▼.  RobiiMOii,   6  Mtule  ft  b  5  J^Mt,  407. 

9dmyn^  105.  e  IVr  Sir  £.  Coke,  C.  J.  10  |lep.  66.  b. 
&  JjlKwiB  w.  'RQipcrf^i,  1  8t^.  K.  JP.  C.        S7, 

115.  d^mm-^Mo^fM. 
a  Kizon  v.  JtplUiiHS  |i.  Bl.  136. 
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pf  a  conyersion :  as  in  the  oaseof  the  defisodant  having  cut 
down  trees  of  the  pjauitiff^  and  left  tbem  lying  in  the  plain- 
tifiTs  ground ;  for  in  sueb  case  it  is  clear  that  there  has  not 
been  any  conversion,  if  they  continue  there  as  before.  If  A« 
into  whose  possession  gooas  happen  to  come»  being  igno- 
rant that  B.  is  the  real  owner,  refuses  to  deliver  them  to  B^, 
until  ha  proves  that  be  is  the  real  owner;  such  qualified 
refusal  is  not  evidence  of  a  conversion*.  In  order  to  noake 
"^  demand  and  refusal  sufficient  evidence  of  a  conversion, 
the  party,  when  he  refirses,  must  have  it  in  bis  power  to 
deliver  up  or  to  detain  the  article  demanded.  Hence,  where 
in  trover  for  a  deed^  the  evidence  was,  that  when  -ttie  deed 
Wtts^matided  from  the  defendsnt,  he  aaid  he  would  Jiot  de* 
liter  It  iQp,  \m  t  that  it  w«b  then  in  the  hands  of  his  attoroey. 
Who  had  a  lien  upon  it.    This  wan  faokiea  tnsuffioieiit 

In  trover  against  a  carrier,  a  refusal  to  deliver  is  not  evt* 
dence  of  a  conversion,  if  it  appears  clearly  that  the  goods 
have  been  lost  through  negligence^,  but  if  that  does  not  ap- 
pear, or  if  the  carrier  bad  the  goods  in  his  custody  when  he 
refused  to  deliver  them,  it  is  good  evidence  of  a  conversion* 
\25).  But  he  may  give  in  evidence  the  detaining  of  the 
goods  for  bid  bire^  So  he  may  give  in  evidence^  that  the 
goods  were  stolen*,  for  then  be  is  not  guilty  of  a  conversion, 
though  he  will  be  liable  in  an  action  on  the  case  to  make 
compensatiioii  for  the  loss  of  the  goode.  If  A.  sends  goods 
by  B.',  a  common  carrier,  to  be  delivered  to  C,  pvoof  that 
B.  asserted  he  had  delivered  the  goods  to  C,  whereas  in 
truth  C.  had  never  received  them,  is  not  sufficient  evidence 
of  conversion  to  support  trover  rf^gainst  B.  So  in  trover  for 
a  horse- in  an  inn-^keeper's  possession,  refusal  is  not  a  con- 
version, or  evidence  of  a  conversion,  unless  the  plaintiff 

«  Green  v.  Dunn,  3  Camp.  N.  T.  C.  b  Salk.  S65.  I>ewd]T.-Blbzon,  IT^unL 

>4M4>4i.  Ld.  ElUmboreugii,  C.  J.    See  ^l.S.  P. 

also  to  the  lame  effect.  Diet,  per  Coke,  i  Skinner  y.  Upshaw,  2  Lord  Raym. 

C.  J.SiBalat.aift.  Mite,p.  1308.  and  752.    The  case  of  the  Bxeter  ear- 

JLd.  Keoyon,  C  J.  in   Solomi6n  t.  xier,  cited  hj  Holt,  C.  J.  in  Yotke  v. 

DaMees,  1  Esp.  N.  P.  C.  83.  Grenftu^h,  Ld.  Rajm.  867. 

f  Smith  y.  'Young,  I  Camp.  N.  P.  C.  k  George  v.  Wybun),  1  RoL  Abr.  S 

4^9.  (L.)pl.i. 

g  AKMiiy. auk.  :eS6.   (SUamr.Ubismm,  I  Attoiol ▼. BriMi,  i:QHip.  ILiP.C. 

.«  Bur.  SS9S.     Mkkjmm   v.  Har-  40S>%BUenbawnab»'C.J. 

(^raaT«a«  aate,  p.  413. 


^•«M**MMai«»ia«MMa*«fMMMr«MM^aMariMWM 


(35)  "  If  a  earner  sajrs,  he  has  the  goods  in  his  warehonse^  and 
rafeses  to  deliver  tbenit  that  will  be  evidence  of  a  coMrersioo*  and 
trover  may  be  inaiDtaiaed»  hot  not  for  a  barS'DOB^delivery,  withoot 
ai^y  such  refosal."  Per  .Lord  Elleaboros^t  C.J.  kifiertiinr. 
Keppell,  4  Esp.  N.  P.  C.  157* 
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tenders  sum  sufficient  for  the  keep  of  the  horse,  tnd  the 
jury  is  to  judge  of  the  sufficiency  of  the  tender*  (96).  But 
if  A.  put  a  horse  to  pasture  with  B.,  and  agree  to  pay  him 
a  certain  sum  per  week  as  long  as  be  remains  at  pasture, 
and  afterwards  sell  him  to  C,  who  brings  trover  against  B,, 
B.  cannot  detain  the  horse  against  C.  the  purchaser,  until  he 
be  paid,  but  must  have  recourse  to  his  action  against  A*. 

In  trover  against*  several  defendants,  all  cannot  be  found 
guilty  on  the  same  count,  without  proof  of  a  Joint  conver- 
sion uy  alK 

Possession  ought  to  be  proved  in  the  defendatU  kimseif^^ 
for  deliveiy  to  a  servant  is  not  sufficient,  if  the  goods  do  not 
come  to  the  hands  of  the  defendant,  unless  the  servant  be 
employed  by  his  master  to  receive  goods  for  him,  and  the 
goods  are  delivered  in  the  way  of  his  trade ;  as  if  a  pawn  be 
delivered  to  a  pawnbroker's  servants.  In  trover  against  de* 
fendant,  for  not  delivering  some  wine  deposited  with  her  as 
a  security  for  an  ad^eance  of  money,  it  was  hoIden%  that  it 
was  not  sufficient  evidence  of  a  conversion,  to  shew  that 
her  son,  who  acted  as  her  general  agent,  refused  to  give  it 
up ;  and  that  it  was  necessary  to  prove  that  such  agent  acted 
under  a  special  direction,  in  order  to  make  the  defendant 
liable  as  a  wrong-doer. 

In  trover  for  a  bill  of  exchange,  the  damSj^es  are  to  be  ca/- 
colated  according  to  theamount  of  the  principal  and  interest 
due  upon  the  bill  at  the  time  of  the  conversion*. 

n  Anon.  3  Show.  161.  per  North  C.J.  p  Bull.N.P.44. 

B  Chapman  ▼.  AUen,  Clo.  Car.  271.  q  JoMaT.H»t,Salk.441. 

But  see  Chase  ▼.  Wcstmore,  B.  R.  r  FoUMiiiicKT.Dawaoii,Holt*8,N.P.C. 

THn.  56  G.  3.  383. 

o  NicoU  T.  Olennie  *  and  othen,    1  a  Mercer  t.  Jones,  3  Camp.  N.  P.  C 

Mank  k  Sdwyn,  686.  477. 


{9l6)  *'  If  a  tama  briogi  hit  hone  to  an  ino«  aod  temveB  him  there 
in  the  stable  without  any  apecial  agreement  as  to  what  he  is  to  pay, 
the  innkeeper  is  oot  bouna  to  ddiver  the  horse  onul  the  owner  haa 
defrayed  his  char|;e  for  the  horse;  bat  he  may  justify  the  detainer 
of  tlie  hqne  for  his  food  and  keeping;  and  ma  the  horse  has  est 
ss  much  ai  he  is  worth,  the  innkeeper,  upon  a  reasonable  appraise* 
tnent»  may  sell  him,  and  it  is  a  good  sale  in  law.  But  if  there  be 
a  special  agreement,  that  the  owner  of  the  hone  shall  pay  a  certain 
sum  for  the  keep,  in  that  case,  although  the  horse  eat  oat  double 
his  price,  the  innkeeper  cannot  sell  him.**  Per  Popbam,  C.  J. 
Yely.  67*  But  see  Chase  v.  Westmore,  ub.  sup.  and  see  also 
Jones  Y.  Pearle,  Str.  556,  where  it  was  holden^  that  an  tnnkc 
cannot  sell  the  horse  of  his  guest,  except  in  the  city  of  London. 
Thompson  v«  Lacy,  ante»  p.  1322. 
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Of  staying  the  Proceedings — Costs^^udgment. 

Formerlyy  if  the  defendant  was  desirous  of  staying  the  pro- 
ceedings  against  him,  by  bringing  the  subject  matter  of  the 
action  into  court,  and  undertaking  to  pay  the  costs  incurred, 
the  court  refused  to  listen  to  the  applications  unless  the  ac- 
tion was  brought  for  money*,  observing,  that  they  had  not 
any  warehouse  for  the  purpose.  But  of  late  veari  it  has 
been  usual  to  grant  applications  of  this  kind,  when  a  proper 
case  has  been  brought  before  tlie  court'  (27).  But  not  where 
it  appears  that  the  goods  are  altered,  and  of  less  value  than 
they  were  when  taken'  (28). 

Costs. 

The  action  of  trover  not  being  within  the  staf.  92  and 
$3  Can  2  c.  9**  the  recovery  of  damages  to  any  amount 
will  entitle  the  plaintiff  to  costs  by  virtue  of  the  stat  of 
Gloucester. 

The  Stat.  8  &  9  W.  3.  c.  11.  s.  1.*  which  gives  costs  to 
^persons  who  are  improperly  made  defendants  in  actions  or 
plaints  of  trespass,  assault,  false  imprisonment,  or  ejectio 
tirmse,  does  not  extend  to  actions  of  trover. 

Judgment. 

The  judgment  in  this  action  is  for  the  recovery  of  damages 
only^,  and  in  this  respect  it  differs  from  the  judgment  in  the 
analogous  action  of  aetinue,  which  is  for  the  recovery  of  the 
goods  in  question,  or  the  value  thereof,  if  the  plaintiff  cannot 
have  the  goods. 

t  Salk.  597.  Bowington  v.  Pany,  Str.  7  Royden  t.  Batty,  Barnes,  284.  Fisher 

822.  OUvaat  r.  Perineau,  Str.  1191 .        r.  Prince,  3  Barr.  1363. 

1  Wils.  23.  8.  C.  Harding  v.  Wilkin,  %  Per  cur.  in  Yen  v.  Phillips,  SaUc.  208. 

Say.  120.  a  Marriner  y.  Barret,  P.  1  G.2.  cited  in 
u  Anon.  Str.  142.  Ingle  v.  Wordsworth,  3  Burr.  1285. 

X  Per  Lord  Kenyon,  C.  i.  7  T.  R.  54.  b  Knight  v.  Bourne,  Cro.  Eliz.  116. 

Everard  v.  Latbbuiy,  Bull.  N.  P.  49. 


(27)  See  Pickering  v.  Truate,  7  T.  R.  53.  where  this  ddctrine 
was  extended  to  trespass  for  taking  goods. 

(28)  Where  the  goods  are  ponderous,  tlie  court  will  eniiit  a  rule 
to  shew  cause,  why,  on  the  delivery  of  the  goods  to  the  plaintiff, 
and  on  payment  of  costs,  the  proceedings  should  not  be  stayed. 
Cooke  T.  Holgate,  C.  B.  Barnes,  281.  ed.  4to.  Watts  v.  Pbipps, 
B.  R.  E.  7  G.  3.  Bull.  N.  P*  49. 
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CHAP.  XLl 


USE  AND  OCCUPATION. 

r  ORMERLT  an  action  of  assumpsit*  for  rent  arrear  upon 
a  parol  lease  for  years  could  not  have  been  maintained,  either 
pending^,  or  after  the  expiration  of  the  term^,  because  it  was 
coBsidered  as  a  real  c(»ntract :  the  only  remedies  were  by  dis* 
tresa  or  action  of  debt.  But  on  a  mere  promise  to  pay  a  sum 
of  Dftoney'^  or  so  much  as  tbe  plaintiff  desenred  to  bave%  in 
consideration  of  the  plaintiff's  permitting  the  defendant  to 
occupy  lands,  &c.  an  action  of  assumpsit  miglit  have  been 
maintained  by  tbe  cooamoA  law.  In  this  caae  tbe  objectioo 
as  to  the  contract  being  rea/»  was  removed  by  consideriiis 
the  permission  to  occupy  as  not  ^aniountiog  to  a  lease,  and 
the  mere  promise  to  pay  a  sum  of  money  in  consideration  of 
such  permission,  as  not  amounting  to  a  reservation  of  rent 

In  order,  however,  more  effectually  to  obviate  tbe  diffi- 
culties which  occurred  in  the  recovery  of  rent,  where  the  de- 
mise was  not  by  deed,  it  was  enacted  by  stat  11 G.  9.  c.  19. 
a.  14.  **  that  landlords,  where  the  agreement  is  not  by  deed^ 
may  recover  a  reasonable  satisfaction  for  the  famds,  tene- 
ments, or  hereditaments,  held  or  occupied  by  tbe  defendant, 
in  an  action  on  the  case,  for  the  use  and  occupation  of  wbat 
was  so  held  or  ei\|oyed ;  and  if  in  evidence  on  tbe  trial  of 
such  action,  any  parol  demise,  or  any  agreement,  fnot  be'mg 
by  deed)  whereon  a  certain  rent  was  reserved  aball  appear, 
the  plaintiff  in  such  action  shall  not  tbepefoie  be  nouauited, 
but  may  make  use  thereof  as  an  evidence  c^  the  quanttttn  of 
the  damages  to  be  recovered." 

It  will  be  observed,  that  under  this  statute^,  a  landlord 

a  Brett  T.  Read,  Sir  W.  Jones,  329.  Johnson  v.  May,  3  Lev.  150.    Ad- 

Cio .  Car.  343 .  jadfed  on  demmter. 

b  1  Rol.  Abr.  7,  (O.) pi.  1.  e  How T.Koiton,  1  Ler. I».    Maawi 

c  lb.  pi.  2.    See  also  Onen  T.Hasriiw.  ▼.  WelkNad,  &k«u ftSS. S42. 

too.  Hob.  284.  Hutt.  34.  S.  C.  f  Per  Ejn,  C.  J.  d^nriDg  tbe  pft- 

d  Dwtaal  T.  Morgan,  Cio.  Jac.  598.  nion  of  the  Court  4n  Niisb  ▼.'Ei^ 

Chaprntn  ▼.  Soutbwicke,  1  Lev.  204.  l«ck,  2  H.  BK.  923. 
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Who  ha*  Tcffit  o^ing  to  hhn  is  all6^d  to  recoret,  not  the 
tent,  but  at)  equivalent  for  the  rent,  a  reasonable  satisfaction 
for  the  useann  occupation  of  tlie  premises,  which  have  b^en 
holden  and  enjoyed  under  the  demise,  by  the  action  f6r  the 
use  and  occupation :  and  it  is  provided  on  bis  behalf,  tihatif 
ttie  demise  be  produced  against  him,  it  sfaall  not  defeat  Ihs 
notion^  as  it  woutd  baYe  done  before  the  statute  ;  but  tte 
fixed  rent  shall  only  be  tised  as  a  medium,  by  which  the  vn«> 
certain  dmif^es  to  be  recorered  in  this  form  of  action  shall 
be  liqilrdated.  A  reascmable  satisfacti<m  for  the  use  and 
occupaftion  is  the  thing  intended  to  be  given ;  the  form  of 
action  marked  out  (being  enlarged  by  a  necessary  construct 
tion,  80  as  to  be  allowed  to  be  maintained  without  an  ex- 
press promise)  is  the  proper  form  in  which  such  reasonable 
satisfaction  is  to  be  recovered;  but  the  reasonable  satisfac- 
tion vi^hich  in  its  own  nature  must  apply  to  something  specific 
by  which  it  can  be  estimated,  being  here  given  for  use  and 
occupation,  and  for  nothing  else,  it  is  a  remedy  which,  in  its 
own  nature^  is  not  co-extensive  with  a  contract  for  rent,  nor 
iioes  It  seem  to  have  been  within  the  scope  and  purview  of 
the  statute  to  make  this  remedy  co-extensive  with  all  the 
remedies  for  the  recovery  of  rents  claimed  to  be  due  by  the 
mere  force  of  the  contract  for  rent.  The  statute  meant 
to  provide  an  easy  remedy  in  the  simple  cases  of  actual 
occupation,  leaving  other  more  complicated  cases  to  their 
ordinary'remedyi 

Since  this  statute,  the  action  for  use  and  occupation  has 
been  resorted  to  as  one  of  the  most  convenient  remedies  for 
the  recovery  of^ent  arrear,  in  cases  to  which  the  statute  ap^ 
plies.  The  plaintiff  usually  declares  in  the  form  of  ageneral 
indebitatus  assumpsit  with  a  quantum  itteruit(l).  Hence  the 
declaration  is  very  concise.  It  has  been,  however,  the  prac- 
tice to  state  in  the  declaration  ^the  parish  in  which  the  land, 
messuage,  &c.  occupied  by  the  defendant,  are  situated ;  and 
plaintiffs  have  very  often  been  nonsuited  for  a^varrance  be- 
tween the  parish  Aienltoned  in  the  declaration  and  that 
proved  in  evidence'.  But  it  is  conceived,  that,  as  in  the  case 
of  King  V.  Fraser,  6  East,  348.  and  ante  p.  598.  it  was  de- 
termined, that  in  debt  for  use  and  occupation  there  was  not 
any  necessity  for  naming  the  parish,  because  there  was  not 

g  See  WilBon  y.  Clark,  1  Esp.  N.  P.  C.  273,  and  Guest  v,  Caumont,  3  Camp. 

N.  P.  C.  285. 


CO  At  to  the  Action  of  debt  for  use  ahd  occupation,  see  ante, 
tit.  Debt,  p. 
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any  locality  in  the  action :  so  in  indebitatus  asaumpsit  the 
like  doctrine  would  be  laid  down  for  the  same  reason^.  It 
may  be  prudent,  therefore,  in  all  cases,  to  omit  naming  the 
parish,  in  order  to  avoid  any  objections  on  the  ground  of  a 
▼ariancf^ 

It  will  be  proper  to  remark,  that  the  statute  provides  a  re- 
medy, in  such  cases  only,  where  the  agreement  is  not  by 
deea ;  but  it  has  been  bolden,  in  one  cas^,  where  the  defen* 
dant  held  under  a  mere  agreement  for  a  lease,  which  did  not 
amount  to  an  actual  demise,  that  the  plaintiff  might  main- 
tain an  action  for  use  and  occupation,  although  such  agree- 
ment was  by  deed. 

In  an  action  for  use  and  occupation  of  apartments  in  the 
platntiflTs  house  duringlialf  a  year^,  it  appeared  that  the  rent 
was  claimed  in  consequence  of  the  defendant  having  neg- 
lected to  give  a  notice  to  quit :  the  defence  set  up  was,  that 
the  plaintiff,  after  the  defendant  had  quitted,  had  put  up  a 
"bill  at  the  window;  but  Lord  Kenyon,  C.  J.  expressed  sn 
opinion,  that  the  defence  insisted  on  would  afford  no  answer 
to  the  plaintiff's  action.  It  was  for  the  benefit  of  the  de- 
fendant that  the  apartmenfs  should  be  let,  nor  would  be 
infer  from  the  circumstances  of  the  party's  endeavouring  to 
let  them,  that  the  contract  was  put  an  end  to;  that  there 
must  be  other  circumstances  to  shew  if,  and  not  merely  an 
act'Of  so  equivocal  a  kind'.  That  as  the  plaintiff  bad  proved 
the  taking  the  premises,  and  the  payment  of  the  rent,  it 
was  incumbent  on  the  defendant  to  prove  that  the  tenancy 
was  determined,  by  express  evidence.  The  defendant 
thereupon  proved,  that  a  notice  to  quit  had  been  given,  in 
which  the  plaintiff  had  acquiesced,  and  obtained  a  verdict 
The  delivery  of  the  keys  of  the  house  by  an  agent  of  the 
tenant  to  a  female  servant  as  the  house  of  the  landlord, 
was  held*  by  Ld.  Ellenborough,  C.  J.  not  sufficient  to  prove 
a  determination  of  the  tenancy,  the  female  servant  uot  having 
been  called,-  and  it  not  appearing  that  the  keys  bad  ever 
reached  the  plaintiff  and  been  accepted  by  him. 

A  tenancy  from  year  to  year*  created  by  parol,  is  not  de- 
termined by  a  parol  license  from  the  landlord  to  the  tenant 
to  quit  in  the  middle  of  a  quarter,  and  the  tenant's  quitting 
the  premises  accordingly.     The  statute  of  frauds  requires  a 

h  Kiitland  v.  Fbuoi^  1  TVmnt  570.  EUenboroagfa,  C.  J.  in  SCUi  t.  Bot- 

i  Elliott  T.  Rogen,  4  Eip.N.  P.C.  69.  tomley,  Middz.  8ittii«i  after  M.T. 

Kenyon,  C.  J.  53  Geo.  3.  B.  R. 

k  RcdpaUi  T.  Roberti,  3  Btp.  N.  P.  a  m  Hailand  ▼.  Braml^,  1  Staride,  456. 

2S6.  a  MoUett  t.  Bnyne*  S  Gamp.  V,  F.  C^ 

1  Hub  doctrint  was  recogntaed  bj  Id.  104. 
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tleed  or  note  in  writing,  or  a  surrender  by  operation  of  law. 
Although  an  agreement  may  be  void  by  the  statute  of 
frauds^  as  where  a  lease  is  granted  in  reversion  for  three 
years,  yet  if  tenant  take  possession  under  it,  he  becomes 
tenant  at  will%  and  recourse  may  be  bad  to  the  original 
agreement  to  calculate  the  amount  of  the  rent. 

When  premises  had  been  let  to  B.  for  a  term  determina^ 
ble  by  a  notice  to  quit,  and  pending  such  term,  C.  applies 
to  A.  the  landlord  for  leave  to  become  the  tenant  instead 
of  B,  and  upon  A.  consenting  agrees  to  stand  in  B.'s  place 
and  offers  to  pay  rent:  it  was  holden%  that  (although  B.'s 
term  had  not  been  determined  either  by  a  notice  to  quit  or 
a  surrender  in  writing)  A.  might  maintain  an  action  for  use' 
and  occupation  against  C.  and  that  C.  could  not  set  up  B/s 
title  as  a  defence  to  that  action.  - 

The  words  of  the  statute  ar6,  that  the  plaintiff  may  "  re-, 
cover  a  reasonable  satisfaction  for  the  lands;  &fc.  held  or  oc- 
cupied by  the  defendant,  in  an  action  for  use  and  occupa- 
tion." An  occupation  by  the  tenant  of  the  defendant,  is, 
as  far  as  respects  the  plaintiff,  an  occupation  by  the  defen- 
dant himself;  henceS  if  A.  agree  to  let  his  lands  to  B.,  who 
permits  C.  to  occupy  them,  A.  may  recover  the  rent  in  an 
action  against  B.  for  the  use  and  occupation.  So  rent  ac- 
cruing after  premises  are  burnt  down,  may  be  recovered^ 
although  no  longer  inhabited  by  the  tenant,  inasmuch  as  he 
must  be  taken  still  to  hold  tbe  land,  and  that  is  sufficient  to 
satisfy  the  words  of  the  statute. 

Where  the  defendant  has  not  obtained  possession  undes 
the  plaintiff,  the  plamtiff  can  only  recover  rent  from  the 
time  be  has  had  the  legal  estate  in  him,  although  he  may 
have  bad  the  equitable  estate  long  before.  The  defendant 
entered  upon  a  leaseiiold  cottage  under  J.  S.,  who  soon 
after  mortgaged  it  to  W.  S.,  and  in  1806,  assigned  the  equity 
of  jedemptioQ  to  the  plaintiff*.  On  the  18th  of  July,  1808, 
•  W.  S.  assigned  the  legal.estate  in  premises  to  the  plaintiff*. 
The  defendant  continued  in  possession  till  the  Michaelmas 
following,  and  had  paid  no  rent  for  the  last  two  years.  It 
was  contended,  that  a^lthough  a  person  having  the  equitable 
estate  only,  perhaps  could  not  maintain  use  and  occupation 
without  privity  of  contract,  yet  the  plaintiff  being  now 
clothed  with  the  legal  estate,  his  title  would  have  reference 
to  the  time  when  the  equity  of  redemption  was  assigned  to 

oDe Medina v.P6l«on,Hblt'i,N. P.O.    r  Baker ▼. HoltpMffuU, 4 Taant. 46. 
47.  ■  CJobb  V. Caipenter,  2 Cwap- N. P. C. 

p  Fhipps  ▼.  Seulthorpc,  1  B.  ft  A.  60.  13.  n. 

q  BnU  T.  Sibbt»  S  T.  R.  Sd7.  . 

Vok.  II.  iJ  w         • 
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bin,  10  u  to  i^titV  him  to  two  y^f*  t^n'^  B«t  Lord  m^ 
Ipoborough  c\9*dj  bflld.  that  he  could  only  recover  rent  f9r 
tb«  period  b«tW9«B  the  IStk  of  Jnly  t^n^  MicUaelnuM^y, 
lEtPft'  Hia  lc>(4abip  likewise  ruled  ia  the  Q«v>«  cause^  tba^t 
tb«  dfieodsqt,  who  just  bffora  he  qiiiMi«4  NM  beoa  4>*^ 
traiiic.l  upon  liy  tlic  (;niUQd  landlord  ftw  »Y«ff»l  y«iri' 
ground  rent,  aniouutiiik;  ti>  a  much^af^er  Bum  thap  wiudue 
to  the  plaintiflf,  could  only  a^t  of(  a  part  of  this  %um  pi^  . 
portioned  to  ihe  period  dario^t  t^hicb  the  plaintiff  ifid  the 
legal  estate;  and  that  tin'  lactof  the  plfiintiffbaTing brought 
an  ejectment  for  the  sam  premises,  lay irig  a  demise  oil  the 
ISth  July,  1803,  was  no  :wr  to  the  present  action,  but  ■v^a\ 
only  utntter  of  special  apiilicatjon  to  tfae  court. 

In  an  action  against  the  a^ign^ftof  B.*  l^twukrHStt,  ^ 
declaration  stated,  that  thedejj^ndqntson  eiucha,d9y  wer^itv- 
d^t^ted  to  ttie  plaintiff  in  — I.  for  the  use  and  occupiition  of 
two  h^Msea.  &^  before  tjiat  tinie  occupied  aa  i^en  by  the 
tankrupf,  whose  estate  therein  the  defendants  afterwards  had^ 
tu  by  t}i,edqfendantt,  at  their  tpecialinstance  and  reijuest,  tor 
one  year  then  elapsed,  and  as  tenants,  thereof  respectively, 
to  tl^e  pJ^intiff,  and  hy  his  petrpiijiion.     The  second  count 

Jraa  upon  a  quantuoi  meruit,  to  the  aame  effect  as  the  in- 
ebitatuB  assumpsit.  The  fg^cts  of  the  casie  were^  ttiat  after 
B,  bad  occupied  the  premiiesdurine  part  of  the  year,  und^r 
ih  a^ement  to  jiay  —i.  a-year  for  toem,  he  became  a  bank,- 
rupt,  wheieupoa'tbe  defendants,  bj<  assignees,  entered  into 
poBsession  and  continued  in  th^  posseBsion  for  the  remaWdi^r 
of  the  year.  A  proportion  of  the  annual  rent  for  that  t»rt 
of  the  year  during  which  the  defendaints  were  in  poneMibn, 
was  paid  into  court.  It  was  holdeo.  that  if  the  plaititiff 
coul*}  recover  at  aH  in  this  form  of  action  againat  otte  person 
for  the  uae  and  occupation  of  another,  (as  to  which  the  court 
wbuld  Dot  give  any  opinion,)  it  must  be  on  the  ground  of 
that  opcupation  havrng  been  permitted  at  the  defendant's  re- 
quest, and  that  request  must  be  proved:  that  the  worda'^at 
tbe  special  instance  and  request  of  the  defendants,"  were  iti, 
this  case  words  of  substance  and  operative,  connectiBg  the 
occupation  of  the  defendants,  for  which  they  were  bouiid  to 
make  a  satisfaction,  with  the  occupation  of  B.,  a  stranger,  for 
whose  occupation,  pr^Ti^/acte  at  least,  tho  defendaots  were 
not  liable;  that  in  point  of  fact  it  was  not  at  the  request  of 
th6  defendants  that  B.  had  been  permitted  to  occupy;  tbe 
^d'endants  had  no  relation  to  B.,  butas  his  assignees,  and  that 
relatioQdid  not  commence  until  the  close  of  B.'s,o<^upait>oi)  j 
that  relation,  l^refore,  alone  could  not  have  the  effect  m 

t  MiM  T.TUloik  ud  MlMn,  utigncM  of  Udiktd,  a  bankiupt,  S  H.  Bl.  US. 
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itliikitig  tlMfirv  ptHoniWif  littble  to  AnftW^f  ibr  bi^  ckreupatioh 
before  hlfif  bankruptcy.  The  averiti^tit,  th&t  h^  hfld  been  per- 
mitted to  dticupy  **  at  tbcj  request*'  of  tbe  defendants,  wtte 
therefore  subfltance,  and  not  mere  form,  and  as  tbe  piaintifif 
bad  failed  iii  the  proof  of  it,  he  was  not  entitled  to  recovefr 
from  the  ddblidantd  tb€  rent  due  fot  B/s  occupation. 

Tbe  defendant  contracted  to  purchase  o^  the  plaintitf  a 
lease  of  a  hou8e^  and  on  payment  of  the  purchase  money, 
was  permitted  to  take  possession.  A  few  months  afterwards, 
the  pUintitf  not  having  made  out  a  good  title,  defendant  de- 
clared his  intention  to  rescind  the  contract;  he  accordingly 
quitted  possession  of  the  house,  and  brought  tm  action  for 
mohey  bad  and  received  against  tbe  plaintiff,  and  recovered 
the  whole  of  tb^  purchase  money  aba  the  expenses  of  inves- 
tigating the  title:  l^he  plaintiff  then  brought  an  action  for 
use  and  occupation  against  tbe  defendfant ;  but  it  was  bolden, 
that  it  would  not  lie:  Mansfield,  C.  J.  observing,  that  a  con- 
tract could  not  aris^  by  implication  of  law  under  circum- 
stances, tbe  oceurrence  of  which  neitherbf  the  parties  ever 
had  in  their  contemplation,  that  if  no  money  hrad  been  paid, 
perhaps  it  mig^t  be  a  different  question;  but  if  a  person 
paid  bis  money,  and  was  so  unwise  as  to  take  possession 
without  a  titlcj  justice  required' that  the  one  pdrty  should 
take  back  his  money,  and  the  other  his  house. 

An*'  ff^lidH  fdr  use  aViiS  oceupatioi^  may  be  mnintafil^ 
agAin9t  a' tenaM  frot^i  year  to  year  upon  an* agreement  by  bidi 
topfgy  rem  dn^in^  the  teti^v,  notwicbstamling  his  battk- 
ruptcy^  and  the  occupation  of  his  assignees  diitiAg  part  of 
the  time  for  which  the  rent  accrued  (S). 

Beeld^(ai&H;^MJ[ti  coi!i«id\^ratfibh  tbaft  the  dendddAfs^  oA 
the€Sth  I^oVietiiber,  I80t,  hatf  becoAn^  arid  w'eVe  tenants  of 
a  nlieissuage'  undent  yeiki'ly  riint  of -^.,  the  defendatits^  prb^ 
mised  to  pay  the  same  during  the  continuance  6f  the  tentincy, 
wMb  ari  averiiiewl!  tbart  tbe  defendants* continued  tenabtt  from 
tbe  time  of  making  tbe  pit>mise  hitherto,  tbat  the  defendants 

m  KfatUsidr.  P^nMft, 2  TWmt.  145.       r  Boot  t.  Wifaoii, 8 Eai^ 311. 
But  see  Heaia  v.  Tomlins,  Peake^i 
N.  P.  C.  192. 


(9)  But  debt  does  not  lie  against  a  bankrupt  on  the  reddendum 
of  a-  leHsr,  for  rent  accruing  aJter  the  commissioners*  aasignnieat; 
the  lessor's  assent  to  such  assignment  being  virtoallv  included  in  the 
a6t  of  parliament  anthorisibg  the  assignment  of  tqebankrupt'^s  cs* 
tut^    Wadhalta  v.  Marlowe;  Micb.  96  G.  3.  B.  B.  8  Ea8i;^l4.  n. 
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did  not»  dttring  the  continuance  of  the  t^nancy^  pay  the  rent; 
that  on  the  S9th  September,  1803,  half  a  year's  rent  was  ia 
arrear.— -9d.  Count.  Indebitatus  assumpsit  for  use  and  occu* 

{)ation.—- 3d.  Count.  Quantum  meruit. — Plea,  That  the  de- 
endanta  were  traders,  and  committed  an  act  of  bankruptcy 
on  the  9nd  of  April,  1803;  that  acommision  iaaued  on  the 
5th  t>f  May  following;  that  an  assignment  was  executed  on 
the  21st  May  of  the  interest  of  the  defendants  in  the  mes- 
suage to  A.  and  B.,  who  became  and  were  on  the  last-men- 
tioned day,  and  thence  until  the  rent  became  due,  continued 
to  be  possessed  of  and  occupied  the  messuage;  on  special 
demurrer  it  was  holden,  that  as  it  had  been  determined  in 
Auriol  V.  Mills^,  that  a  bankrupt  lessee,  though  out  of  pos- 
session, was  still  liable  upon  his  covenant  to  pay;  so  here  the 
defendantswereliableontheir<7gTeemenl  to  pay  the  rent*;  that 
there  was  not  any  distinction  in  this  respect,  between  an 
ef^reement  and  a  covenant,  which  is  an  agreement  under  seal, 
except  as  to  the  form  of  the  remedy  upon  it;  that  the  case 
of  Auriol  V.  Mills,  to  which  this  was  perfectly  analogous,  did 
not  turn  on  any  particular  effect  of  a  covenant  under  seal, 
but  on  its  being  the  personal  agreement  of  the  parties;  and 
although  it  was  objected,  that  if  the  action  was  holden  to  lie, 
the  consequence  would  be,  that  there  must  be  an  apportion- 
ment of  the  rent,  yet  the  court  observed,  that  the  landlord 
had  nothing  to  do  in  this  case  with  the  question  of  apportion- 
ment of  the  rent;  for  he  proceeds  against  the  parties  with 
whom  he  made  the  agreement,  which  has  been  broken;  the 
court,  therefore,  said  nothing  ot^is  right  to  recover  against 
the  assignees. 

Bringing  an  ejectment  will  not  be  a  bar  to  an  action  for 
use  and  occupation  for  rent  due  before  theday  of  the  demise 
laid  in  the  declaration  in  ejectment*;  but  rent  due  subse- 
quent to  that  day  cannpt  be  recovered  in  an  action  for  use 
and  occupation^ 

The  defendant,  in  this  action,  will  not  be  allowed  to  im* 
peach  the  title  of  the  plaintiff,  by  whose  permission  he 
entered  upon  and  occupied  the  tenement  demised.  Hence 
a  plea  of  nil  kabuU  ti  tenemenlii^  cannot  be  pleaded*,  and 

y  4T.IL  S4.  b  Per  BpUer,  J.S.C  IT.IUaSS. 

s  But  ■€«  itst,40  0.3.  cl21.  ft.  19.  c  Riduurdi  v.  Uolditch,   (3)  H.    13. 

ante,  p.  Geo.  S.  cited  in  Lewii  ▼.  WaUii, 

s  Biich  y.  Wright,  1  T.  R.  378.  Say.  R.  13. 


(3)  The  case  of  Richards  v.  Holditch  was  this: — Error  to  re- 
veres a  judgment  in  actiou  on  the  ca«e  upon  several  prouiiteft,  in 
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this  rule  holds  even  where  the  declaration  does  not  state 
the  tenement  demised  to  belong  to  the  ptaintitr,  provided 
it  is  stated,  that  defendant  occupied  by  permission  of  the 
iriaintiff'.  Upon  the  same  principle  it  has  been  holden, 
that  nil  habuit  in  tenementis  cannot  be  given  in  evidence  in 
this  action. 

In  an  action  for  use  and  occupation  of  glebe  lands*,  it  ap- 
peared, that  the  former  incumbent  had  let  the  lands  in  ques- 
tion to  the  defendant,  who  had  continued  tenant  to  the  pre- 
sent incumbent,  the  plaintiff,  and  had  paid  him  half  a  year*s 
rent  for  the  same.  This  action  being  brought  for  some  arrears 
of  rent,  the  defendant  offered  to  give  evidence  of  the  plain- 
tiff's having  been  simoniacally  presented,  of  which,  as  it  was 
stated,  the  defendant  was  ignorant,  when  he  paid  the  former 
rent;  but  Lord  Kenyon,  C.  J^  refused  to  receive  this  evi- 
dence, being  of  opinion  that  the  case  fell  within  the  common 
rule,  that  a  tenant  should  not  be  permitted  to  impeach  the 
title  of  his  landlord  in  an  action  for  use  and  occupation. 
There  was  a  verdict  accordingly  for  the  plaintiff.  The 
court  of  B.  R.,  on  motion  for  a  new  trial,  concurred  in  opinion 
with  the  C.  J. 

Neither  will  ai  defendant^  who  has  obtained  possession 
under  the  plaintiff,  be  permitted  to  shew  that  the  plaintiff's 

d  Ricbaids  v.  Holditch,  H.  13.  6.  3.  recognised  in  Brooksby  ▼.  Watti,  [ 

cited  in  Lewis  y.  Wallis,  Say.  R.  13.  Marsh.  38.     6  Taunt.  333.  S.  C. 

1WUS.3U.  S.C.  f  Ballsv.  WestwoodjSCamp.  N.  P.C. 

e  Cooke,  Clerk  v.  Loxley,  5  T.R.  4.  .     11. 


Stepney  Court,  because  the  plaintiff  declared,  that  in  coneidera- 
tioo  he  permitted  the  defendant  to  enjoy  several  houses,  without 
shewing  what  title  he  had.  Yelv.  237t  8*  Glasses's  ca^,  and  3  Lev. 
193.  Ay  let  v.  Williams  were  cited.  £  contra  it  was  said,  that  per* 
mission  to  enjoy  without  shewing  any  title,  was  a  sufficient  consi- 
deration. 1  Leon.  43.  Cro.  Jac.  498.  I  Lev.  304.  3  Lev.  150.  An 
objection  was  made  to  the  plea,  that  this  action  being  founded  on 
a  collateral  promise,  and  not  on  a  contract  for  the  rent,  nit  habuit 
ID  tenementis,  as  was  pleaded  in  this  case,  was  not  a  good  plea,  and 
of  that  opinion  was  the  whole  court;  for  if  anyone  enjoys  a  benefit 
at  his  request,  and  by  permission  of  another,  that  is  a  sufficient 
consideration  for  an  assumpsit.  N.  Chappie  cited  a  case  as  ruled 
by  Lord  Hardwicke,  where  A.,  without  title,  gave  possession  of  a 
house  to  B.;  C.  the  owner,  brought  assumpsit  Tor  the  use  and  ^en- 
joyment;  but  because  B.  did  not  receive  his  possession  from  C* 
nor  any  wise  occupied  under  him,  Lord  Hardwicke  held  the  action 
not  maintainable  by  him. 
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title  bA|  f  xpiredy  uBless  he  solemnly  renouvced  the  ptanHtlTi 
title  at  the  time,  and  coaiineDced  a  fresh  holding  uiideisna* 
tber  person.  Proof  of  payment  of  rent  to  a  third  pcnon 
claiming  title  is  not  sufficient,  without  a  fonaal  renunciatiaA 
of  the  plaiutiff*8  title.  The  judge  will  not  permit  the 
amount  of  the  property-tax  to  be  deducted  at  Nisi  Pnus 
from  th«  rent  duef. 

Wh^^  premises  are  let  at  an  entire  rent,  an  eviction  fnm 
pjurt,  if  the  tenant  thereupon  giyea  up  posaesaion  of  the  resi* 
duet  i*  9  complete  defence  to  this  action^ 

A.  lets  lands  to  B.,  who  underlets  to  C.  and  others ;  dur- 
ing these  tenancies,  A.  gives  notice  tp  C;,  and  the  other 
undertenants  to  quit,  and  C.  does  quit,  and  the  lands  before 
occupied  by  him  remain  unoccupied  for  a  year,  and  are  theo 
again  let  by  B.;  A.  cannot  recover  against  B.  for  the  use  and 
occupation  of  this  land  for  the  year.  And  semhle,  under 
these  circumstances,  an  eviction  might  be  pleaded  to  the 
whole  ^emand^. 

The  husband  is  not  liable  in  an  action  for  use  an4  QceU' 
pation^,  upon  an  occupation  by  the  wife  dun^  sola^  QOt.at 
the  request  of  the  husband. 

In  an  action  for  use  and  occupation' ;  if  it  appear  that  the 
premises  wdre  let  to  the  defendant  for  the  purposes  of  pros- 
titution,  the  action  cannot  be  sustained,  the  contnct  being 
aouira  bono9  mores* 

Assumpsit  for  use  aud  occupation";  on  examination  of  a 
witness  who  proved  the  occupation  by  defendant,  it  appeared 
that  there  had  been  an  agreement  in  writing,  but  not 
stamped.  It  was  contended  by  plaintifTs  counsel,  that  the 
agreement  not  having  been  stamped,  was  not  binding  on  die  ^ 

parties,  and  that  therefore  the  plaintiff  might  wave  2iis,  and  j 

go  into  evidence  generally  for  use  and  occupation.    It  was  \ 

insisted  for  defendant,  that  it  appeared  that  defendant  held 
under  ^  written  contract,  and  therefore  the  piajntiff  wa» 
bound  to  give  it  in  evidence*  EUon,  C.  J.  was  of  this  opi- 
pion,  observing,  that  this  beiog^a  specific  contract  between 
p)ajntiff  and  defendant,  the  plamtiff  is  bound  tp  shew  what 
ilf^t contract  was;  it  may  contain  clauses  which  mayiNret 
XW%  plaintiff  from  recovering ;  others  for  the  benefit  of  da» 

r  Pocock  T.  Euatace,  2  Camp.  N.  P.  Q.  k  Richardion  v.  UfXi^  1  Broderij>>50. 

MSI.    Ellenborou^b,  C.  J.  I  Girwday  v.  RichavasoD,  1  £ap.  N.  F. 
h  Smith  ▼.  Ralei^  3  Camp.  N.  P.  C.        C.  13. 

613.  m  inYnt  t.  RdsME,  3  I9-  K-  F.  O 
i   Bum  T.  Phelpi,  1  Stark.  N.  P.  C.       313. 
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fetidaDty  which  he  bad  a  right  to  have  f>roduced :  but  the 
contract  not  being  stamped,  it  could  not  be  given  in  evi- 
dence(4),  therefore  the  plaintiff  most  be  nonsuited. 

An  action  for  use  and  occupation*  is  maintainable  with- 
out attornment  upon  the  slat  4  and  5  Ann.  c.  1 6.  s.  0»  and 
10.  by  the  trustees  of  one  whose  title  the  tenant  (defendant) 
bad  notice  of  before  he  f>aid  oteir  his  rent  to  his  original 
landlord ;  although  the  tenant  had  no  notice  of  the  legal  ti- 
tle being  in  the  plaintiffs  on  the  record. 

n  Lumley  ▼.  Hodgson,  16  Sfltty  99. 


(4)  R.  T.  the  Inbabitonts  of  St  Paurs,  Bedford,  0  T.  R.  459. 
S.P. 


(    1540     ) 


CHAP.  XLII. 


WAGER. 

I .  Introduction — Of  Legal  Wagers — Farm  of  Action. 
II.  Of  Illegal  Wager$. 


I.  Introduction — Of  Legal  JVagers^^Form  of 

Action. 

Introduction. — It  has  frequently  been  lamented,  that  idle 
and  impertinent  wagers  between  persona  not  interested  in 
the  subject  or  event  were  ever  considered  as  valid  contracts. 
Grave  and  learned  .judges  have  thought  that  it  would  have 
been  more  beneficial  for  the  public,  if  it  had  been  originally 
determined,  that  an  action  would  not  lie  for  the  enforcing 
the  payment  of  any  wager.  A^ctions,  however,  on  wagers 
relating  to  a  variety  of  subjects,  having  been  entertained  un- 
der certain  restrictions,  and  the  legislature  not  having  as  yet 
interposed  to  prohibit  them  entirely,  it  may  be  proper  to 
state  in  what  cases  an  action  will  lie  for  entorcmg  the  pay- 
ment of  a  wager,  and  in  what  such  action  cannot  be  main- 
tained. 

Of  Legal  Wagers^ — ^In  Andrews  v.  Heme*,  where  a  wager 
was  laid,  that  Charles  Stuart  would  be  king  of  England 
within  twelve  months  next  following,  be  then  being  in  exile, 
it  was  holden  good.  (I)    So  in  the  Earl  of  March  v.  Pigot^^ 

a  1  Ley.  33.  a  case  not  to  be  cited,  beiof  of  Teiy 

b  5  Ban.  2802.    But  see  the  observa^  doubtful  ajiitiioiity.    See  also  Bland 

tion  of  Heatb,  J.  oa  this  case,  in  3  ▼.  CoUett,  4  Camp.  157. 

Camp.  N.  P.  C.  176.  viz.  that  it  was 


(1)  But  as  it  was  justly  observed,  by  Lord  EUenborough,  C.  J.*  in 
Gilbert  v.  Sykes,  16  East,  150.  the  illegality  of  this  wager,  on  the 
ground  of  its  being  against  public  policy,  does  not  appear  to  have 
been  brought  under  the  consideration'  of  the  court.  In  Gilbert 
V.  Sykes,  the  defendant,  in  the  year  1803,  in  consideration  of 
one  hundred  guineas,  agreed  to  pay  the  plaintiff  a  guinea  a  day 
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where  two  heirs  apparent  betted  oo  the  lives  of  their  respect 
tive  fathers,  no  objection  was  made  to  the  subject  of  the 
wager;  and  it  was  further  holden»  that  the  circumstance  of 
one  of  the  fathers  being  dead  at  the  time  when  the  wager  was 
made,  but  of  which  circumstance  the  parties  were  ignorant. 
Hid  not  affect  the  validity  of  the  wager.    In  Murray  v.  Kelly, 
B.  R.  M.  95  Geo.  3.  on  a  rule  to  shew  cause  why  the  de- 
fendant should  not  be  discharged  on  tiling  common  bail,  on 
the  ground  that  the, action  was  on  a  wager,  whether  A.  kept 
a  military  academy  at  such  a  place,  or  not;  Lord  Mansfield 
said,  that  as  it  was  merely  a  wager  on  a  private  event,  he  saw 
no  reason  why  it  should  not  be  considered  as  a  legal  debt^ 
and  the  rule  was  discharged.    In  Jones  v.  Randall,  Cowp.  37* 
a  wager,  on  the  event'of  an  appeal  to  the  House  of  Lords 
from  the  Court  of  Chancery,  was  holden  good,  the  wager 
having  been  made  between  parties  who  could  not  in  any 
degree  bias  the  judgment  of  the  house,  and  there  not  being 
any  fraud  or  colour  in  the  case.    So  in  Good  v.  £lliott% 
3  r.  R.  693.  where  the  subject  of  the  wager  was,  whether  " 
one  S.  T.  had  or  had  not,  before  a  certain  day,  bought  a 
waggon,  lately  belonging  to  D.  C,  it^as  holden  good,  per 
three  justices;  but  Buller,  J.  was  of  a  different  opinion,  Ist, 
Gn  the  ground  that  two'  persons  shall  not  be  permitted,  by 
means  of  a  voluntary  wager,  to  try  any  question  upon  the 
right  or  interest  of  a  third  person;  and,  9dly,  that  all  wagers,  ' 
whether  in  the  shape  of  a  policy  or  not,  between  parties  not 
having  any  interest,,  were  prohibited  by  stat.  14  Geo.  9:  c.  48. 
So  in  Hussey  v.  Crickitt',  a  wager  of  a  rump  and  dozen^ 


c  Trin.T.  30<}.  3.B.  R« 


d  C.  B.  £.  T;  52  G.  9. 3  Camp.  N.  P.C. 
16S. 


during  the  life  of  Bonaparte.  The  defendant  paid  the  guinea  a  day 
for  some  yean ;  but  then  desisted.  The  action  was  brought  to  recoyer 
the  arrears.  The  jury  having  found  a  verdict  for  defendant;  on 
motion  for  a  new  trial,  it  was  contended,  in  support  of  the  verdict, 
that  the  wager  was  illegal,  inasmuch  as  it  had  a  tendency  to  create 
an  interest  in  the  plaintiff  in  the  life  of  a  foreign  enemy,  and  which, 
in  the  case  of  invasion,  might  induce  him  to  act  contrary  to  his  alle- 

fiance.  The  courti  being  of  opinion  that  the  justice  of  the  case 
ad  been  satisfied,  refused  to  disturb  the  verdict ;  and  Lord  Ellen- 
borough,  C.  J.  expressed  a  strong  opinion  against  the  legality  of  the 
wager,  as  well  on  the  ground  before-mentioned,  as  also  on  the 
ground,  that  the  party  suffering  under  such  a  contract,  might  be 
induced  to  compass  and  encourage  the  horrid  practice  of  assassina- 
tion, in  order  to  get  rid  of  a  life  so  burthensome  to  him. 
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wbelber  Iht  defeitdattt  wts  lAdet  than  the  fAiaotiff^  wm 
boldeo  to  be  legal* 

With  respect  to  tti6  form  of  dtelaring  oti  a  wager,  it  taxj 
be  oh«erved»  that  before  the  time  of  Holt,  C*  J.  it  was  a 
qoestion,  t^hether  a  general  indebitatus  assumpsit  n^ould 
not  lie  for  a  tl^ag^r ;  it  was,  however,  finally  agreed^  that  it 
would  not' ;  but  although  an  action  does  not  lie  in  that  par- 
ticular fomi,  yet  a  special  assumpsit  on  the  wager  itself^ 
laid  by  way  of^mdtual  promises,  may.  be  maintained. 


LMJl* 


II.  0/  lUegdl  WagM. 

1.  Wagbrs  are  illegal  which  are  specially  prohibited  by 
positive  statute. 

A  policy  of  insunmce  is,  in  the  nature  df  it^  a  e^ntiaet  of 
indemnity,  and  of  great  benefit  to  trsNl&  But  the  vae  cf 
it  was  penrerted  by  its  being  turned  into  a  wagen  I'd  fb^ 
medy  this  evil,  the  stat  10  Oeok  9.  c*  37.  waa  made,  wbicb^ 
after  enumerating  in  the  preambla  (he  various  fninda  and 
pemieioua  practices  mtroduoad  by  the  perve/sion  of  tfa is 
species  of  contract,  and,  aaaong  othen,  thnt  of  gaming  o# 
wacering^  under  prelenee  of  insiAring  vedsek,  tic.  {itoteeda 
under  general  words  to  prohibit  all  contracts  of  assurance  by 
way  of  gaming  or  wagering. 

An  agreement,  in  writing,  was  mad^,  that  plaintiff  should 
pay  the  defendant  90/.  at  the  next  port  a  ship  should  reach; 
in  consideration  whereof^  the  defendant  undertook  that  the 
ship  should  save  her  passage  to  China  that  season^  and  if  she 
did  not,  then  ha  ^^\xXA  pay  the  plaintiff  IdOOL  at  the  and'  dt 
one  month  after  she  arrived  in  the  Thames.  If  was  bolaen^ 
that  this  agreement  being  made  without  reference  to  a^v 
property  oa  board'^  although  it  appeared  that  the  plainUff 
had  aome  little  inteireat  in  the  catgo^  "^^^  ^  wagei^ing  poKey 
within  the  meaning,  of  the  preceding:  statutes 

A  similar  prdviiiion  hast  been  made  With  i^^tf  to  iHttuY^- 
ances  on  lives,  in  consequence  of  a  mischievous'  kind'  o^* 
gaming,  which  had  been  introduced  by  such  insurances, 

•  Jackson  ▼.  CoUftftve,  otf  onror,  Esch.  f  Kti*  T.Biid)  Gwrp.  SSSu 

Ch.  H.  6  W.d,  Cwth.  336.    Bo7ej 
y.CastlemaD,  1  Ld.  Raym.  69. 
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wbereia  tbe  aasured  bad  bo  interest  To  remedy  Ibis  eyil 
it  was  enacted  by  stat  14  Geo,  3.  c.  48.  s.  1.  "  That  insur^ 
anoes  made  oo  the  life  of  any  person,  or  any  other  eirent^ 
wherein  the  person  for  whose  use  such  policy  shall  be  made^ 
shall  have  no  interest*  or  by  way  of  gaming  or  WB^eiituf, 
shall  be  void."  The  second  section  directs,  that  in  all  poli^ 
cies  on  lives  or  other  events,  the  names  of  the  persona  inter- 
ested shall  be  inserted. 

A  wager  in  ibe  form  of  a  policy,  between  two  unintenssteA 
l>ersona  upon  the  sex  of  a  third',  is  within  the  meaning  of 
the  preceding  statute,  and,  oonsequently,  illegaK  In  G^od 
V,  Elliott.  5  T.  R.  6S3.  Kenyon,  CL  J«  Grose  and  Aabhurslp 
Js«  were  of  opinion^  that  the  preceding  statute  was  confined 
to  policies  of  insurance,  and  ttiat  from  the  words  used  in  the 
second  clause,  it  was  apparent^  tbei  tbe  legislature  bad 
writt«s  instf uroenta  only  in  contemplation.  But  the  coo» 
strwtion  whicb  was  put  by  BuUer,  J.  on  this  statute  was, 
that  it  had  nothing  to  do  with  what»  in  true  sense  and  mean* 
ing  of  the  word,  is  a  policy,  that  is,  a  mercantile  policy  made 
Qn  interest,  but  that  it  prohibited  all  loagers  made  oa  any 
event  in  whicb  the  parties  had  not  any  interest* 

By  stat.  16  Car.  2.  c,  7.  s.  2.  **  The  winner  of  any  money, 
or  other  valuable  thing,  by  deceit,  in  playing  at  cards,  dice, 
tables,  tennis,  bowls,  kitttes,  shovel-board,  or  in  cock-fight- 
ings, horse-races,  dog-matches,  foot-races,  or  otber  games ; 
Qf  by  bearing  a  part  in  the  stakes,  or  by  betting  on *tne  sides 
of  such  as  play,  ride,  or  run.  shall  forfeit  treble  the  value.** 
By  the  third  section  a!l  securities,  and  promises  ^ven  or 
made,  f6r  the  payment  of  sums  exceeding  lOOf.,  wfaicb  have 
been  lost  at  one  time,  by  playing  at  any  one  of  tbe  said*  games, 
or  by  betting  on  the  players,  are  declared  void,  and  the  win* 
ner  shall  forfeit  treMe  the  value  of  the  money  or  otber  thing 
won,  above  100/. 

The  construction  which  has  been  put  on  this  section,,  may 
be  gathered  from  the  following  case : 

In  debt  for  100/.  tbe  plaintiff  declared  upon  articles^  of 
^reement,  purporting  that  tbejfriaintiff  and  defendant  should 
run  a  horse  for  lOOL^  and  if  the  defendant  lost^  that  he  should 
pay  the  100^,  &c.  The  defendant  pleaded  the  third  section 
(rfstatt  16  Car.  9^  Holt»  for  the  plaintiff,  insisted,  that  the 
statute  intended  to  avoid  securities  given  for  money  lost  at 
play,  but  not  where  the  contract  was  precedent;  but  the  court 

g  Roebuck  and  tnoUier  r.  Bsmartoii^    li  HedgeboivfywT.  lloiciidtii,^:  Vcnti. 
Cowp.  737.  S63. 


1344  WAGER. 

were  of  a  different  opinion ;  that  each  construction  would 
wholly  elude  the  statute,  and  let  men  loose  to  play  for  any 
great  sum,  provided  they  secured  it  beforehand,  and  added, 
« that  this  statute  being  to  suppress  the  practice  of  excessive 
gaming'  should  be  construed  in  the  most  extensive  manner 
that  could  be  to  answer  that  end. 

A.  lost  at  play  to  the  plaintiff^,  and  gave  him  a  bill  for  the 
amount  of  the  sum  lost,  on  the  defendant,  who  accepted  the 
bill^and  afterwards  refused  payment;  toan  action  broitfi^bton 
the  bill,  the  defendant  pleaded,  that  after  the  99tb  day  of 
September,  1664',  and  before  the  making  the  said  bill.  A* 
and  the  plaintiff  were  playing  together  at  hazard,  and  that 
A.  then,  at  one  time  and  meeting,  lost  to  the  plaintiff  above 
loot  and  that  for  securing  the  payment  thereof,  A.  drew 
the  bill  in  question  on  the  defendant,  who  accepted  the  same, 
and  that  by  force  of  the  statute^,  that  acceptance  was  void 
in  law.  On  deikiurrer  to  this  plea,  it  was  insisted,  in  support 
of  the  demurrer,  that  this  case  was  not  within  the  statute ; 
because  the  nature  of  the  duty  was  altered,  and  a  new  con- 
tract created  by  the  acceptance,  which  was  the  ground  of  the 
action.  But  the  cburt  overruled  the  objection;  for  although 
this  was  a  kind  of  new  contcact,  yet  all  was  founded  on  the 
illegal  and  tortious  winning,  and  it  only  secured  the  payment 
of  that  money,  and,  therefore,  it  was  within  the  statute,  the 
plaintiff  being  privy  to  the  first  wrong.  Another  objectioa 
was  made*,  that  if  this  case  should  be  taken  to  be  within  the 
statute,  it  would  very  much  endanger  the  credit  of  English 
bills  of  exchange,.if  they  might  be  defeated  by  such  collateral 
matter;  for  it  would  be  injurious  to  the  public  trade  of 
England,  both  foreign  and  domestic*  To  this  it  was  an- 
swered by  the  court,  that  as  to  inconvenience  concerning 
trade,  there  could  not  be  any  in  this  particular  case,  because 
the  bill  bad  gone  no  farther  than  to  the  first  hands,  viz.  to 
the  hands  of  the  plaintiff,  who  won  the  money,  and  so  no 
damage  could  accrue  to  any  person  but  to  bim,  who  was 
certainly  a  person  within  the  statute. 

By  9  Ann,  c.  14.  s.  1.  "  All  notes,  bills,  bonds,  judgments, 
mortgages,  or  other  securities,  given  by  any  person  where 
the  whole  or  any  part  of  the  consideration  of  such  securities 
shall  be  for  money,  or  other  valuable  thing,  won  by  gaming, 
or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or  other  game, 

i  2  Ley.  94.  1  The  day  from  which  Uie  16  Car.  2.  c  7. 
k  Hussej  V.  Jacob,  Salk.  344.    Cartii.        g.  3.  wat  to  take  effirat 

35S.  and  Mt  the  pleadiogt,  5  Mod.  m  16  Car.  2.  c.  7.  g.3. 

176.  Q  Carth.  357. 
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or  by  betting  on  the  sides  of  such  as  game  at  any  of  the 
aforesaid  games»  or  for  repaying  any  money  knowingly  lent 
for  such  gaming  or  betting,  or  lent  at  the  time  and  place 
of  such  play,  to  any  person  that  shall  play  or  bet,  shall  be 
void." 

It  appears  from  the  cases  of  Goodburn  v.  Marley,  Str«  1159. 
Blaxton  v.  Pye,  2  Wils.  309.  and  Clayton  v.  Jepnings,  2  Bl. 
,R.  706.  that  wagers  on  horse-races  are  within  the  statutes 
16  Car.  2.  c.  7.  and  9  Ann.  c.  14. ;  and,  consequently,  actions 
founded  on  such  wagers  cannot  be  supported.  In  the  case  of 
Blaxton  v.  Pye,  the  court  said,  that  though  horse-racing  was 
not  mentioned  in  the  statute  0  Ann.,  yet  it  was  within  the 
words ."  other  game"  (2).  So  in  Lynall  v.  Longbothom^ 
2  Wils.  36.  the  court  of  C.  B.  were  of  opinion,  that  a  foot^ 
race  was  within  the  9  Ann.,  for  foot-race  was  mentioned  in 
the  16  Car.  to  which  the  9  Ann.  must  relate.  And  this 
opinion  was  recognized  and  adopted  by  the  court  in  Brown  v. 
Berkeley,  Cowp.  281. 

It  is  clear,  that  if  these  statutes  bad  not  been  affected  by 
any  subsequent  provisions  of  the  legislature,  every  species  of 
vCagers  at  horse  races  would  have  been  illegal ;  but  now,  by 
Stat.  13  Geo.  2.  c.  19.  matches  (3)  for  50/.  (4)  and  upwards, 
are  legalized,  provided  they  are  run  at  certain  places,  and  the 
horses  carry  certain  weights;  and  by  the  stat.  18  Geo.  2.  c. 
34.  s.  1 1.  the  restrictions  as  to  running  at  particular  places, 
and  within  certain  weights,  are  taken  away  (5). 


•(3)  In  Jeffreys  v.  Walter,  1  Wils.  220.  the  court  inclined  to 
think,  that  cricket  was  a  game  within  the  meaning  of  the  8tat.9  Ann. 

(3)  In  Connor  v.  Quick,  cited  by  Aston,  J.  in  ^  Bl.  R.  708.  the 
court  took  a  distinction  between  running  a  horse  for  50/.  which  was 
lawful,  and  betting  on  the  side  of  a  horse,  which  was  not  so ;  but 
if  neither  of  the  sums  betted  by  the  parties  amount  to  10/.  such  bet 
is  legal,  not  being  contrary  to  9  Aon.  c.  1 4.  M*  A  Hester  v.  Haden» 
2  Camp.  N.  P.  C.  438.  ^ 

(4)  It  was  agreed  between  plaintiff  and  defendanty  that  each 
should  start  his  mare,  and  that  if  either  should  refuse,  he  should 
forfeit  25/.  to  the  other,  but  the  plaintiflp  was  to  pay  the  defendant 
5/.  beforehand,  as  a  consideration  to  induce  him  to^make  the 
match.  The  defendant  aflerwards  refusing  to  run  the  match,  the 
plaintiff  brought  an  action  ag;ain8t  him  for  the  25/.  Perrot,  Ba- 
ron, before  whom  the  cause  was  tried,  considered  this  as  a  match., 
for  .50/.  and  on  a  motion  in  arrest  of  judgment,  the  court  of  K.  B. 
were  of  the  same  opinion.  Bidmead  v.  Gale,  4  Burr«24S2.  1  BL 
E.  671.S.C. 

(5)  **  There  seems  to  be  much  ground  for  argmng,  from  tbe 
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But  hone  races  for  m  lets  snio  than  50/.  are  expressly  pto^ 
kibitod  by  the  second  sectimi  of  13  G.  2.;  and,  conse- 
quently,  wa§en  oo  aacb  horse  races  are  illi^k 

These  statutesi  viz.  13  &  18  6ea  ^,  are  confined  to  bond 

Jide  horse  racing'  only ;  for  in  Ximenes  v.  Jaques,  6T.VU 

\  490.,  where  the  plaintiff  obtained  a  verdict  on  a  wager  for 

100  gutoeaSf  that  he  could  perform  a  certain  journey,  in  a 
post  chaise  and  pair,  within  a  given  time,  the  court  arrested 
tb«  judgment  (6). 

So  where  A.  betted  with  B.  '*  500  guineas  and  a  dinner/* 
that  A/s  horse  should  go  fVom  London  to  Sitfingbourne^ 
sooner  than  B.*8  two  horses  should  go  the  same  distance,  B/s 
horses  to  be  placed  at  any  distance  from  each  other  that  B. 
should  think  proper;  the  wager  haying  been  wo<i  by  B.  and 
an  action  brought  to  recover  the  amount  of  the  wager,  and 
verdict  for  plaintiff,  the  court  arrested  the  judgment,  on  the 
ground  that  the  subject  of  the  wa^er  was  not  that  species  of 
horse  race  or  match  which  was  legalized  by  stdt;  13  &  IS 
Gea  9. 

Semble  that  a  wager  between  the  proprietors  of  two 
carrisges  for  the  conveyance  of  passengers  for  hire,  that  a 
.  given  person  should  go  by  one  of  these  carriages,  and  no 
other,  is  illegal.  But  it  was  bolden*  at  all  events,  (the 
wager  having  been-  deposited  in  the  hands  of  the  stake 
holder,)  that  either  party  having  demanded  his  deposit  be- 
fore the  wager  was  won,  was  entitled  to  have  it  returned  to 

c  Johnson  ▼.  Banii,  4  T.  R.  1.  q  Eltbam  T.KiDgniias,  1  B.  &  A.  683. 

p  WUter  ir.  Pt4«t^.2  aSM.  It  Ptal«  6 1 . 


nttnre  of  ]6  Car.  9.  and  0-  Ann.,  that  these  statunss  onghr  to  be 
Gonstroed  ttrietly,  in  order  to  enfbrce  the  principle  on  v^bich  they* 
are  founded,  riz.  to  prohibit  all'  horse  racing,  and  that  the  IS  St' 
\9  €reo.  9f.  are  from  their  nature  to  be  lo  construed  as  to  encoOTage" 
the  breed  of  horses*  and  to  permit  that  species  of  hoi-se*  racifig'cnny 
called  numisff  o&  the  ton.  It  is  to  be  obMrtsdl,'  thai  stat^  13 
Geo.  2»  speaksA^ enteriogi  pkwing,  starting,  ^o^  and  that  the  eiq^MS^ 
•iaa^  **  any  placaior  plaaas  whatsoever,**  uaedin  18  €k'2.  cam  haffdty' 
mean  «« all  En^basdJ*  Par  Lard  Bldoni  C.  J.  inWhaley  r.  Pajol^ 
d  Bosi.  k.  Puk  64% 

(6)  The  reason  of  this  decision  is  not  stated  in  the  report  of  the' 
case;  bat  in  Whaley  v.  Pajot,  a  Bos.  &,  Pul.  54.  Lord  Eldon,  C.  J. 
•aid  -^''upon  inquiry  of  thejudges  of  the  conrt  of  King's  Bench»  we 
fttkdt  that  the  judgment  of  the  court  in  Ximenes  v.  Jaqnes,  pro- 
ceeded on  an  opinion,  that  the  stat*  IS  &  18  Geo.  2.  related'  to  bmUL^ 
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biio»  tnd  on  refusal  ta  maintain  an  action  againtt  tlie  stake- 
bolder.  A.  laysH  wagef  of  twenty-five  guineas  with  B.  upon 
tba  event  of  a  horse  race,  and  C«  takeathe  risk  of  ten  guineas^ 
f part  of  the  twenty-rfive)  as  his  ahare  of  it.  A.  wins  the 
wager^  but  before  he  receives  the  money  from  B.  be  pays 
C.  tei)  guiaeas  as.  bis  portion  of  the  bet,  fiU  neuter  paid  the 
Yfl^gex  to  A.  and  all  hope  of  obtaining  it  was  lost.  It  was 
ho^eo'  tbf^t  A.  was  entitled,  notwitbatanding  tbe  statutes 
of  gainiDgy  to  maintain  an  action  of  money  bad  and  re^ 
ceived  against  C.  for  tbe  t^n  guingis  v^bicb  be  bad  paid 
bw. 

d»  An  action  cannot  be  maintained  upon  aocb  wagers  as         ' 
in  the  event  may  have  an  influence  on  the  public  policy  of 
tbe  kiogdonu 

On  this  principle  it  was  holden*,  that  a  wager  between 
two  electors,  on  the  event  of  the  election  of  members  to 
serve  in  parliament,  wiiis  void ;  because  it  raised  an  improper 
bias  in  the  minds  of  the  parties  ta  vote  for  one  or  other  of 
the  candidates,  which  bias  would  be  subversive  of  the  Cree^ 
d^m  of  electioin3»  and  detrimental  to  the  constitution. 

Every  contract  in  restraint  of  marriage  is  illegal,  aa  being- 
against  tbe  sound  policy  of  the  law.  Hence  a  wager,  that 
the  plaintiff  woulcf  not  marry  within  six  years,  was  bpldea 
to  be  void' ;  for  although  the  restraint  was  partial,  yet  the 
immediate  tendency  of  such  contract,  as  far  as  it  went,  was^ 
to  discourage  marriage,  and  no  circumstances  appeared  to 
shew  that  the  restraint,  in  the  particular  instance^  was  pru« 
dent  and  proper 

Any  wag^er  which  leads  to  a  public  inquiry  into  the  mode 
of  ploying  am  iUegel  game",  e.g.  hazard,  by  which  the  bye- 
stamder^  m^y  acquire  a  knowledge  of  it^  is  contrary  to  good, 
q»/QntlsaDd  tbe  pol  iqy  of  tbe  la,w» a«id,.  th^eiore»  not  a  geound 
on  wbicb  an  Mtion  caa  be.  oj^aiotained. 

In  like  manner,  the  court  wiR  not  entertain  an  action  on> 
a  wager  upon  an  abstract  question  of  law  or  judical  prac- 
tice, not  arising  out  of  pre-existing  circumstances,  in  which 
the  parties  have  an  interest*.  And  -in  a  late  caser,  Gibbs, 
C.  J.  following  the  example  of  Ld.  Loughborough  and  Ld. 
Ellenborougb,  in  the  foregoing  cases  of  Brown  v.  Leeson, 
and  Henkin  v«  Guerss,  refused  to  try  an  action  upon  a  wager, 
whether  an  unmarried  woman  bad  had  a  child.    An  action 


r  Simpton  ▼.  Bliss,  Holf  s,  N.  P.  C.  273.  x  Henkin  ▼.  Gnens,  12  East,  24  7. 

s   Allen  V.  Hearne,  1  T.  U.  66.  jr  Ditchburu  y.  Goldsmith,  4  Camp, 
t   HarUeyTRice,10£ast,22.  152. 

u  BiowQ  T.  Leeson,  2  H  Bl.  43. 
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• 
cannot  be  maintattied  upon  a  waiger  on  a  cock-figbt*, because 
it  is  a  barbarous  diversion,  which  ought  not  to  beencooraged 
or  sanctioned  in  a  court  of  justice;  and  further,  because  it 
would  tend  to  the  degradation  of  the  court  to  entertain  such 
inquiries. 

3.  So  if  the  subject  of  the  wager  lead  to  improper  inqui- 
ries, which  respect  the  interest  and  general  importance  of 
the  country,  they  are  illegal,  as  being  contraiy  to  sound  po- 
licy ;  as  wagers  on  the  amount  of  the  hop  duties*,  or  the 
receipt  tax,  or  any  other  branch  of  the  public  reyenue.  And 
this  rule  holds,  although  the  actual  discussion  may  be  ex- 
cluded by  the  special  circumstances  of  the  case:  as  where 
the  wager  being  on  the  amount  of  the  hop  duties,  the  de- 
fendant had  admitted  that  he  had  lost  his  wagei^;  so  where 
defendant  had  given  a  promissory  note  for  the  amount  of  the 
wager*. 

4.  l/There  the  discussion  of  the  subject  of  the  wager  will 
be  attended  with  injury  to  a  third  person,  and  lead  to  inde- 
cent evidence. 

On  thi8principle*,a  wager  between  two  indifferent  per- 
sons on  the  sex  of  the  Chevalier  D'£on,  who  bad  appeared 
to  the  world  as  a  man*  and  acted  in  that  character  in  a  variety 
of  capacities,  was  bolden  illegal  (6). 

B  SquiKs  V.  Whisken,  3  Camp.  N.  P.  C.    b  Atfaerfbid  ▼.  Beaid,  2  7,  R.  610. 

140.  Ld.  EUenboiougfa,  C.J.  c  Shiiley  t.  Sankey,  2  Bos.  Jt  Pul.  130. 

m  Atherfold  t.  Beaxd,  2  T.  R.  610.  d  Dacosta  v.  lonea, Cowp. 7^9. 


(6)  The  Chevalier  D*£on  was  for  many  years  asserted  and  im- 
plicitly believed  to  the  last  to  be  a  female,  of  which  sex  the  Che- 
valier latterly  wore  the  attire.  This  curioos  qiiestioo,  howerer, 
was  finally  set  at  rest  on  the  death  of  the  Chevalier  in  May  IdIO, 
when  the  body  was  dissected  in  the  presence  of  several  professiooai 
gentlemen,  and  it  was  certiBed,  by  an  eminent  surgeoo,  that  the 
male  organs  were  in  every  respect  perfectly  formed. 


i 
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No.  I. 

( 1.— Noltce  of  Motion  to  put  ^  a  Trial  far  the  Ahsenea 

of  a  Wititett. 

A.  B.  plaintiffp 
In  tlie  King^t  Bench.  and 

Co  D.  defendant. 
Take  notice^  that  tint  honourable  court  will  be  moved  on,  fto. 
or  to  Mon  after  at  couneel  can  be  heard*  that  the  trial  of  this  cauie 
may  be  putoff  until  ne»t  ■  term,  on  account  of  the  abaenoa 

of  a  material  witness  on  the  part  of  the  defendant,  and  in  the  mean 
time  all  further  proceedings  be  stayed. 

,  Your*s  icco 

G.  H«  defendant's  attorney* 
To  Mr.  E.  F.  phiiitir  s 
attorney. 

%  ^.-^Affidatit  in  Support  of  MoHon  to  put  off  frial  for 

the  Absence  of  a  Witness, 

A.  B.  plaintiff. 
In  the  King's  Bench.  and 

C.  D.  defendant. 
.C*  D.  of  9  &c.  the  defendant  in  this  causes  maketh  oath  and  saitb, 
that  issue  was  joined  in  this  cause  in  — — *  term  last  past,  and  that 
notice  was  ^ven  for  the  trial  thereof  at  the  —  sittings  within  (or 
at  the  sittmgs  after)  the  said  term:  And  this  deponent  farther 
saith,  that  £•  F«  late  of,  he.  is  a  material  witneis  for  him  this  de- 
ponent in  the  said  cause,  as  he  is  advised  and  believes,  and  that 
he  cannot  safely  proceed  to  the  trial  thereof  witiioutthe  testimony 
•f  him  the  said  E.  F.  And  this  deponent  farther  saith,  that  in  con* 
sequence  of  the  notice  of  trial  so  given  as  albreiaid,  he  this  deponent 
caused  inquiry  to  be  made,  kc.  (stating  the  nature  and  result  of 
the  inquiry  made  after  the  witness,  and  the  time  when  he  is  likely 
to  attend.) 

No.  n. 

■r 

Demurrer  to  Evidence  and  Joinder.* 

* 

**  Afterwards  on  the  day,  and  at  the  place  within  contained,  be- 
fore Sir  G.  W.  Knight,  one  of  tiie  barons  of  our  lord  the  king,  of 

•  Forfcrmof  pkapiiistaTekiooiitinaSDoe^iesaatSip.l32. 
Voa.lI.  XX 
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his  Coort  of  Exchequer  at  WeBtmiDster,  Sin  J.  B.  knight,  one  of 
the  justices  of  our  said  lord  the  kiDg,  assigoed  to  hold  plesiia  the 
court  of  our  said  lord  the  kioe«  before  the  King  himself*  and  others 
their  fellows*  justic^  of  <fi^^>d  l<>fd  lle^kiq^  assigned  to  take  the 
assises  in  and  for  the  city  of  H  "in  the'  county  of  the  same  dty, 
according  to  the  form  of  the  statute,  &c.  come  as  well  the  within- 
named  A*  B.esq.  as  the  withinMiamed  C.  D.  esq.  by  th^  attomies 
within-named*  And  the  jujors  of.  the  jury,  whereof  mention  is 
within  made ;  that  is  to  say  K.  L.  &c.  being  called  likewise  come, 
and  b^ing  choseo,  liy^ftaqd  sworn  to  say  trc  tmtbof  the  premiscgi 
within  contained;  as  to  the  first  isfye  between  the  parties  within 
joined,  say,  that  the  said  C.  D.  is  guilty  of  the  trespass  within  com- 
pl^tnad  of,  in  manner  and  form  as  the  said  A.  B.  hath  abo  ^e  com* 
plaioed ;  and  the^  assess  the  damages  of  the  aaid  A.  B.  by  reason 
tbereM  to  aiil^ilendfe.  And  as  to  the  issue  laatly  within  joined  be- 
tween the  sud  |WiHtes,  the  said  C.  D.  shews  in  avideSiiee  to  the 
JBfv  afbresaid,  to  prove  and  noaintain  the  issnelasthr  witUnjcAaed 
Mbisrart  by  oncwitatts,  That^'  (so^  slate  the  cndcnoe)  ^  And 
the  said  A.  B.>iaya,  that  the  aforesaid  matter  to  theiwroia  aforesaid, 
io  form  afbresaid  shewn  in  evidence  by  the  said  v-  IX  is  nstsnf«> 
ficient  in  law  to  maintain  the  said  issue  lastly  within  joined,  od  the 
part  of  ibe  saki  C.  D*,  and  that  he,  the  said  A.  B.,  to  the  matter 
aforesaid,  in  form  aforesaid  shewn  in  evidence,  hath  so  necissity,  aor 
is  he  obliged  by  the  laws  of  the  land  to  answer ;  aad'tM  he  is  ready 
to  verify :  Wherefore  for  want  of  sufficient  matter  in  that  behalf 
shewn  io  evidence  to  the  jury  aforesaid,  the  said  A*  B.  prayt  Judg^ 
inent,and  that  the  jury  aforesaid  may  be  dischai^g«d  from  giving 
any  verdict  upon  the  said  issue ;  and  that  his  damages  by  reason 
of  the  tilespliftairithin  complained  of,  may  be  adjudged  to  him, 
&c.*'  «<  And  the  said  C.  D.*,  for  that  hebathtbewn  tii  evidence  t^ 
tbo  |Ury  iffbrelaiil,  sufficient  maitter  to  muntain  the  issue  lastly 
within  joined,  on  the  part  of  the  saidC.  D*  and  whidi.be  it  iMy 
to  verify ;  and  for  as  mnch  as  the  said  A*  Bw  doth  not  deny,  nor  in 
any  manner  answer  the  said  matter,  pcaysjudginentr  and  that  the 
said  A.  B.  niay  be  barred  from  hmving  his  af<|re8aid  action  against 
him,  and  that  the  jury  aforesaid  may  be  disehareed  Irom  giving 
their  verdict  upon  the  issue  lastly  joined,  ^c  Wherefsce  let  the 
jory  aforesaid  be  discharged  by  Ibe  court  here,  by  the  aawnt  of  the 
parties,  from  ginng  isay  verdict  tboreapoo*" 

No.  HI. 

Bill  of  Exception. 
**  Be  it  remembered,  that  in  the  term  of  the  Holy  Trinity,  in  the 


of  the  reign  of  our  soveiieign  lord  George  the  3d,  now  king  of 
Great  Britain*  and  so  forth,  came  A*  B.  by-  bis  attorney,  into 

the  court  of  oilr  said  lord  die  king  of  the  Bench  at  Westminster, 
and  rmpleadedC*  D«  B.  P.  aiMl  G.  H*  iu  a  cert^n  pleaof  trjoipass, 
on  which  the  said  A.  B,  dcclfsed  against  them,  That"  (set  out  tfyt 


Joinder. 
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ttoknaiiiKi  i^d  otI|«r  jp^odiqgt,)  <VAi^  tfamupM^  the  iuiie  «m 
joined  belweea  tbefndd  A.  B.  an^  tfce  aaid.C.  D.  £•  F.  and  6.  H. ; 
and  efte«wapd|»  to  .wit>  at  the  aittiDgiB  of  Nisi  Vnva  hdd  M  the 
GtuldbftlLoT  ith^  oity  of  Londoo  afiiMefsaid^  in  ai^d  fpr  Uie  si^id  city» 
before  the  right  boaourableE.  Ld.  E.  Chief  Justice  of  oar  gaidtord 
the  kiag.of  the  B^fch.i^  Westoujo^^r,  T..  S,  esq.,  being  s^ssociated 
io'the  said  cbiefjusticef  JieQCR'duig'tp  the  form  of  the  statute;  i^  loek 

ease  nadeaad  pro^id^ ;  ;oa the       ■     m  ■  day  of     ■    .i.  ^■^i^^ 

in  t|ie  year  of  tbereiga  of  our  said  lord  the  praseji^t  kii\^,  the 
•fbrtssaia  -iseiie  so  joined  ;be.tweeii  the  said  (parti^  as  afprea^id^ 
CMDt^to  be  ttied  by  a  jary  of  thQ  ^^y'of  London  aforee^  for  that 
putpoeef  dii}y  6iQpmii>el)ed«  that  is  .tosay,  J[.  K.  a]»d  L.  M.  &cw 
good  fliad  \9m(ol  men  of  the  .said  city  of  Loo4oiif;  ,i^. which  day 
cakne  there  as  #eU  as  the  said  A.  B;  as  iilap  the  ^aid  Q,  D.^  £.  F.^ 
and  G.  iit.»  by  their  respective  attoroie^afopef^d.     Aod  the  jurors 
♦f  the  jttiy  afbresaid  esapaoaeiled  to  try  the  said  issue  toeing 
calM,  4lfto  easie)  aodwd^  tliea  aodtheie  in  d«e  qiaQnep.  ch$)jiea 
andsworalo  tsy  thesafiie  issue;  and  uppp  the  tri.al  pf  that  issue 
the  conasel  learned  in  the  law  fbr  the  said  A*  :B«  to  .maii4^ip  and 
fwove  the  said  isBiie;  oa  hi^  part  gave  in  evidenioe,  That'*  (So  set 
eat  the  evideoii^e  on  the  part  of  the .  plaiatiff,  and  Uien  80t  out  the 
eeidcDeeoo  the  part  of  the  defeoflaata^  and  then  proceqdeci  efl(  fol- 
lows) **  Whereupon  the  said  cpansel  for  the  said  defeoiC^ts  did 
than  and  there  iDtfiat  before  the  chief  justice  aforesaid*  oo  the  be* 
liaif  of  the  defendaats  ^bovcy-named,  that  the  said  8e?ei»l  aiat» 
ten  so  produced  and  given  ip  evidence  onthe  part  of  the  said  de* 
fendaots  aa  afoveesid,  were  aufficieQts.and  oaght  to  be  admitted  and 
alhwred  aa  decisive  evidence,  to  entitle  the  said  defendants  to  the 
l>eDefit  of  the  statute  foade  in  the  94th  year  of  the  reign  of  his  latr 
■aajesly  King  George  the  second^  entitled,  an  act  for  rendering  jui- 
tices  of  the  peace  more  sa£ef  in  the  execution  of  their  office,  and  for 
indemniCying  oooatabka  and  others*  acting  in  obedience  to  their 
warranli;  and  that  therefore  the  said  A.  B.  ought  to  be  barred  of 
bia  aforesaid  action*  and  the  said  defendants  acquitted  thereof,  and 
theipenpon  the  said  defondaats,  by  their  counsel  aforesaid*  did  then 
and  there  pray  of  the  said  justice  to  admit  and  allow  the  eaid  mat* 
ten  and  proofs  so  produoed  and  ^fven  in  evidence  for  the  said  de» 
fimdants  aforesaid*  |o  be  conclusive  evidence  to  entitle  the  said 
deftwinnta  to  the  benefit  of  the  statute  aforesaid*  and  to  bar  the 
.aaid  A.  B.  of  his  action  aforesaid.    But  to  this*  the.  counsel  learned 
in  the  law*  on  behalf  of  the  aaU  A*  B«»  did  then  and  there  insist 
fccfciw  the  chief  kistioe  aforesaid*  that  the  mattera  and  evidence 
nibreeaid*  aa  prodmed  and  proved  on  the  part  of  the  said  defen<i 
daota  as  aioresaid,  were  not  sufficient,  nor  oucht  to  be  admitted  or 
allowed  to  entitle  the  said  defendaats  to  the  benefit  of  the  statute 
n£[>resaid ;  or  to  bar  the  said  A.  B.  of  hia  aforesaid  action,  and  that 
nather  the  said  defendants,  nor  any  of  them,  nor  the  sud  Earl  of  H.*. 
were  or  was  within  the  words  or  meaningtof  the  statute  made  in  the 
aeventh  year  of  thereign  of  his  late  majesty  King  James  the  first, 
entitled,  an  act  for  ease  in  pleading  against  troublesome  and* 
contentious  suits,  prosecuted  against  justices  of  peace*  mayors* 
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coiMCtble§9  and  certiifi  other  bis  majefty's  olBceri,  for  the  tawfal 
execution  of  their  oiltcey  nor  of  the  statute  made  in  the  91«t  vetr  of 
the  lei^  of  the  tame  late  king,  entitled,  an  act  to  eolarge  and  make 
perpetaal  the  act  made  for  ease  in  pleading  a^inst  troableMNse 
and  contentious  snits  prosecuted  against  justices  of  the  peace, 
mayorsy  constables*  and  certain  other  his  majesty's  officers,  for  the 
lawful  execution  of  their  office,  made  in  the  seventh  year  of  his  ma- 
jesty's most  happy  reign ;  nor  of  the  said  statute  made  in  the  94th 
year  of  the  reign  of  his  late  nmesty  King  Geoi^  the  second  ;  oar 
in  wif  way  entitled  to  die  benent  of  any  m  these  statutes :    And  the 
counsel  for  the  said  A.  B.  forther  insisted,  that  the  seizure  and  im- 
prisonment of  the  said  A.  B.  were  not  made  or  done  in  obedience  to 
the  said  warrant,  nor  have  the  said  defendants,  or  any  of  them  io 
tliat  behalf,  any  authority  thereby.     And  the  said  chief  justice  did 
then  and  there  declare  and  delirer  his  opinion  to  the  jury  afore- 
said; that  the  sud  several  matters  so  produced  and  proved  ou  the 
Crt  of  the  defendants  were  not  upon  the  whole  case  sufficient  to 
r  the  said  A.  B.  of  his  aforesaid  action  against  them,  and  with 
that  direction  left  the  same  to  the  said  jury ;  and  the  juiy  aforesaid 
then  and  there  gave  their  verdict  for  the  said  A*  B*  and  500l.  da* 
mages ;  whereupon  the  said  counsel  for  the  said  defendants  did 
then  and  there  on  the  behalf  of  the  said  defendants,  except  to  the 
aforesaid  opinion  of  the  said  chief  justice,  and  insisted  on  the  said 
several  matters  and  proofs  as  an  absolute  bar  to  the  aforesaid  action, 
by  virtue  of  the  last  mentioned  statute :  And  in  as  much  as  the  said 
several  mattere  so  produced  and  given  in  evidence,  on  the  part  of 
the  said  defendaots,  and  by  their  counsel  aforesaid  objected  ^nd  in- 
sisted on  as  a  bar  to  the  action  aforesaid,  do  act  appear  by  the  record 
of  the  verdict  aforesaid,  the  said  counsel  for  the  aforesaid  defendanta 
did  then  and  there  propose  their  aforesaid  excep^don  to^he  opinion 
of  the  said  chief  justice,  and  request  the  sud  ikM  justice  to  put 
his  seal  to  this  bill  of  exception,  containing  the  said  several  matters 
so  produced  and  given  in  evidence  on  the  part  of  the  said  defen- 
dants as  aforesaid,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided;  and  thereupon  the  aforesaid  chief  jus- 
tice, at  the  request  of  the  said  counsel  for  the  above-named  de* 
feiKiants,  did  put  his  seal  to  this  bill  of  exception,  porauant  to  the 

aforesaid  statute  in  such  case  made  and  provided,  on  the  -^ day 

af  — -  aforesaid,  tn  the  —  year  of  the  reign  of  his  said  pvesent 
majesty," 

The  above  precedent  is  taken  from  a  bill  of  exceptioii»  which 
was  made  use  of  in  the  year  1763 ;  but  it  does  not  seem  necessary 
to  state  the  whole  record  in  the  bill,  provided  the  bill  be  tacked  to 
the  nieord ;  which  the  statute  i^ainlv  shews  may  be  done,  by  say^ 
^"9*  i^'A«  excepiums  be  not  in  the  roU:  and  there  are  precedents  to 
warrant  this  mode  of  proceeding. 


•  Bull.  N. P.  319. 
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AiiumptUfp.  135. — Where  A.,  under  a  contract  to  delirer 
spring  wneat«  had  delivered  to  B.  winter  wheat,  and  B.  having 
again  sold  the  same  as  spring  wheat,  had  in  consequence  heen 
compelled^  after  a  suit  in  Scotland  which  lasted  many  years,  to  pay 
damages  to  the  vendee,  and  afterwards  B.  brought  an  action  of  as- 
sumpsit against  A.  for  his  breach  of  contract,  alleging  as  special 
damage,  the  damages  so  recovered ;  it  was  holden*,  that  although 
such  special  damage  had  occurred  within  six  years  before  the  com- 
mencement of  the  action  by  B.  aeainst  A.,  yet  that  the  breach  of 
contract,  which  in  assumpsit  was  the  gist  of  the  action,  having  oc- 
curred and  become  known  to  B*  more  than  six  years  before  that 
period.  A*  might  properly  plead  actio  non  accrevit  infra  sex  an- 
no8« 

ft 

Bmkrupi^p.  21 3. — ^Where  a  person  entitled  to  take  out  letters  of 
administration  neglected  to  do  so,  but  remained  in  possession  of 
the  goods  of  the  intestate,  and  being  so  in  possession  became  a 
iMinkrupt,  and  a  creditor  of  the  intestate  afterwards  took  out  letters 
of  administration  and  claimed  the  ^oods  from  the  assignees :  it  was 
l)oIden\  that  these  goods  were  within  the  staU  21  Jac*  c.  I?* 

p.  244. — By  the  4gth  G.  3.  c.  121.  s.  8*  the  certificate  of  a 
bankrupt  is  a  bar,  not  only  to  an  action  at  the  suit  of  the  surety  for 
the  recovery  of  money  paid  in  discharge  of  the  original  debt,  but  to 
any  action  for  the  consequential  damage  accruing  from  the  non 
payment  by  the  bankrupt  of  the  original  debt  when  due;  and  there-^ 
lore,  where  the  acceptor  of  an  accommodation  bill  brought  an  ac* 
tioB  against  the  drawer  who  had  become  bankrupt  for  not  providing 
him  with  funds  to  pay  the  bill  when  due,  whereby  he  had  incurred 
'the  costs  of  an  action,  and  was  obliged  to  sell  an  estate,  in  order  to 
raise  money  to  pay  the  bill,  the  certificate  was  held  to  be  a  good 
bar*. 

BiUs  of  Exchamgtf  p.  297* —A  corporation  not  established  for 
trading  purposes,  cannot  be  acceptors  of  a  bill  of  exchange,  paya- 
ble at  a  less  period  than  six  months  from  the  date;  because  such  a 
case  falls  within  the  provision  of  the  several  acts  passed  for  the  pro- 
tection of  the  bank  of  England ;  by  which  it  is  enacted,  that  it  shall 

\  Battiey  v.*  Faulkner,  3  B.  &  A.  288.     c  Vaa  Sundau  v.  Conble>  3  B.  ^  A. 
b  Fox  v.Fisher,  3  B.  &  A.  135.  13. 
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not  bt  liwfiil  for  an^  hoAj  corponilt  to  bomm,  owe,  or  tdbe  «pr 
aojr  moD^  upoQ  their  bills  or  notes  payable  on  demand  or  at  aojr 
Jen  time  unn  s&x  months  from  the  borrawii^  thereof' :  Qoery» Whe* 
tber  any  except  a  trading  corporation  can  bind  tfaensselfes  as  par- 
ties to  a  bill,  of  exchange/ 

p,  399»— Where  a  promiMory  note,  on  the  lace  of  it,  pnrported 
'to  DO  payable  on  demand,  parol  evidence  is  not  admissible  to  shew*, 
that  at  the  time  of  making  it,  it  was  agreed  that  it  shonld  not  be 
payable  antii  after  the  decease  of  fte  maker. 

Carrifr,p0  410*—- By  a  bill  of  lading,  the  captun  was  to  deliver 
the  ^fopds  for  the  eonsiffoor,  and  ia  his  name;,  to  th^  cooainee.  At 
tfe  timp  o^  shipment,  tble  conngdee  hait  no  property  in  (at  goods^ 
it  was  holden',  tiiat  an  action  against  the  ship  owners  (or  damage 
done  to  the  soods,  must  be  brought  in  the  name  of  the  consignor^ 
abd  that,  idthou^,  the  consigaee  had  insured  the  goods  and  ad« 
vancMi  t!he  premiums  of  insurance  before  tlie  sm^  of  the  ship. 

GmmmnU,  p»  5l3.-^o?anaat  upon  an  iadentare  of  appreDdoa-^ 
ship  by  the  master  against  the  ftLmer;'  breldi^  Hmt  the  apfranliQe 
abMBted  himself  from  the  service;  plea  tifest  the  sob  fuliiMlyaerftd 
until  he  came  of  ag^,  and  that  he  then  avoided  Ifac  iadc^Die;  it 
waa  holdeo*,  that  this  was  no  ans^^  to  tfaeacioD: 


Ejectmewf,  p,  7^-*-To  avoid  a  ftoe,  a  htisband  claittiiig  in  ri^bC 
of  his  wife»  must  enter  within  five  yean  after  his  title  acenaes^* 

Execuior,p^  766,'*^nt  of  two  execntore  having aTatie  proved 
the  willy  bad  receiVed  a  debt  doe  to  the  testator,  which  hj  bis  wiUL 
wa9  appropriated  to  the  pigment  ef  specific  legacies  to  his  graod^ 
children  with  interest  thereon,  and  afterwards  permitted  the  money 
to  be  lent. out  to  a  third  person,  by  whom  \t  was  paid  to  A.  At.  oq 
bang  applied  to  by  the  executor,  acknowledged  that  he  bad  ro- 
eeivra  the  money,  and  tilat  it  b^ngerf  to  the  testator's  grandchil-^ 
dren,  iMit  refused  to  pay  it  over  to  the  execator.  It  was  holden', 
that  both  exeeutpfs  might  join  in  an  action  bhM^^  to  recover  dke 
Hioney  agsittst  A.  It  Was  hsiden  also,  that  it  dees  not  amoant  tof 
a  devasli^t,  if  an  executor  leodt  out  on  private  aeeurftv  money  be* 
longing  to  the  testator,  but  not  wanted  Ibr  Ae  imibeawee  oses  of 
iht  will,-  provided  he  exercises  a  ihir  and  leasooaU e  diserefion  on 
Aesubjeet. 

Fratub,  Statute  o^,  jp.  82)^. — ^l^bere  a  vendee  verbalW  agreed  at 
a  public  market,  with  the  agent  of  the  vendor  to  purchase  twelve 
bushels  of  tares  (then  in  vendor^s  possession,  constituting  part  of  a 
larger  quantity  in  bulk),  to  remain  in  vendor's  possession  until 
caltod  for,  and  llie  agent,  on  bis  return  botae,  liieasured  the  twefvc 
bushels  and  set  them  apart  for  the  ipeodor;  it  was  holden^  that  llili 


d  Biougfaton  T,  Tke  Manchator  Watec  g  Ganiof  v.  KB,  9  B.  a^  A.  Sa. 

Works  Company,  3  B.  &  A.  1«  h  Wrif  bt  v.  Plumptree,  3  B.  Sc  A.  474. 

•  Woodbiidge  v.  Spooner,  3  B.  ^  A.  i   Webster  sod  Woodysr,  3  B.  It  A. 

233.  3fio. 

f  Saiatntv.  MonrU,3  B.a A.  277.  k  How  v.  Paliaer,3B.  ft  A.321. 
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did  Dot  amount  to  tn  acceptance  by  the  latter^  so  as  to  take  the  case 
out  of  the  17th  sectioif  of  the  statute  of  frauds. 

Gamcj  p.  865.— 'In  an  action  against  a  gamekeeper  for  a  penalty 
for  using  a  gun  to  kill  game  wi&out  being  qualified^  endence  of 
the  real  title  to  the  manor  is  admissible'y  for  the  purpose  of  negatir- 
ing  the  existence  of  a  colourable  title  in  the  person  under  whom  the 
defendant  claims  to  act.  Entries  in  the  books  of  the  clerk  of  the  ' 
peace  of  deputations  formerly  granted  to  game-keepers  by 'the  real  « 
owner  of  the  manor>  are  also  evidence  to  shew  that  manorial  rights 
were  publicly  exercised  by  him,  and  that  the  person  whose  title  was 
set  up  by  defendant,  knew  that  he  had  not  any  title. 

.  Imprisomnenif  p.  882*  n;-~A  constable  acting  under  a  warrant 
commaoding  him  to  take  the  goods  of  Am  takes  the  goods  of  B., 
believing  them  to  belong  to  A. :  it  was  holden™,  that  he  was  entitled 
to  the  protection  of  the  stat.  24  G.  2.  c.  44.  s.  8.»  and  that  an  ac- 
tion against  him  must  be  brought  within  six  calendar  months* 

Innkeeper,  p»  ISSd,— An  innkeeper  shall  be  charged,  if  there  be  a 
default  in  him  or  his  servants,  in  the  well  and  safe  keeping  of  his 

fuest's  snoods  and  Chattels  within  his  common  inn;  for  the  inn- 
eeper  is  bound  in  law  to  keep  them  safe  without  any  stealing; 
and  it  is  not  any  excuse  for  him  to  say  that  he  delivered  to  the 
guest  the  key  of  the  chamber  in  which  he.  is  lodged,  and  that  he 
lefk'the  chamber  door  opeo.  And  although  the  guest  doth  not  de- 
liver his  goods  to  the  innkeeper  to  keep,  no/ acquaints  him  with 
them,  yet  if  they  be  carried  away  or  stolen,  the.  innkeeper  shall  be 
charged;  and  so,  though  they  who  stole  the  goods  be  un- 
knowi^.  Bnt  if  the  guest's  servants,  or  he  who  comes  with  him,  or 
he  whom  he  desires  to  be  lodged  with  him,  steals  or  carries  away 
his  fioods,  the  innkeeper  shall  not  be  charged ;  for  here  the  fault  is 
in  the  guest  to  have  such  companions  or  servants.  Calye's  case, 
8  Rep.  33  a.  So  an  innkeeper  is  not  answerable  for  the  goods  of 
his  ^nest  which  are  lost  through  the  negligence  of  the  gu^t  out  of 
a  private  room  in  the  inn,  chosen  by  tne  guest  for  the  purpose  of 
exhibiting  to  his  customers  his  goods  for  sale,  the  use  of  which  was 
granted  by  the  innkeeper,  who  at  the  same  time  told  the  guest  that 
there  was  a  key  and  that  he  might  lock  the  door,  which  he  n^- 
lected  to  do.  Burgess  v.  Clements,  B.  R.  Trin.  55  Geo.  3.  B*  iL 
4  Maule  and  Selwyn,  306. 

Quo  Warranio,  p.  1130.— An  entry  in  the  public  books  of  a  cor- 
poration, is  not  evidence  for  them",  unless  it  oe  an  entry  of  a  pub- 
lie  nature. 


1  Hmit  V.  Andiewg,  3  B.  &  A.  341 . 
ta  Ptuton  V.  Williams  k  others,  3  B<  & 
A.  3gp. 


n  Maniagt  v.  Lawrence,  3  B,  &  A.14SU 
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PRINCIPAL  MATTERS. 


ABANDONMENT : 
notice  of,  932. 

where  ship  is  captured,  and  afterwards  recaptured,  aban- 
donment made  after  recapture  is  rendered  invalidj^ 
though  recapture' was  not  known,  937* 

and  the  same  rule  holds,  if  ship  be  recaptured  hefw 
action  brought,  though  abandonment  was  made  babr» 
recapture,  938. 

ABATEMENT : 

of  nusance  by  commoner,  435. 
plea  in, 
in  assumpsit,  117  n. 
covenant,  402  ju 
debt  on  bond,  536* 
tart,ljL7n. 

ABBIES: 

dissolution  o^  lt37* 

ACCEDAS  AD  CURIAM: 
nature  of  this  writ,  1141. 

ACCEPTANCE : 
of  bills,  323. 

ACCORD  AND  SATISFACTION : 
plea  of,  in  assumpsit,  119* 
covenant,  509* 
debt  on  bond,  536* 
trespass^  1270. 

ACCOUNT: 
action  of,  1. 

how  to  declare  on  the  stat  4  Ann*  c  16.  % 
lies  not  against  infant,  4. 


•\ 


INDEX. 

nor  by  executor  against  W^xecutor^  ib« 

plea  in,  4. 

eyidence  on  ne  unques  receiver,  ib. 

judgment  quod  computet,  foifm  of,  5. 

proceedings  thereon,  6. 

auditors,  uieir  power,  6« 

bail,  proceeding  in  default  of  bail,  ibw 

rules  for  pleadiiu;  before  auditors,  iU 

final  judmeot,  lorui  of,  7.« 

^steCiltioS,  7* 

ACCOUNT  STATED : 
evidence  of,  70  n.  (2L) 

ACKNOWLEDGMENT  : 

of  debt;  where  sufficient  to  take  case  out  <rf  statute  of 
limitations,  135, 

ACTION : 

cdmmencemeni  ol^  on  penal  statutes,  62U. 

Action  on  tbe  casIi;  : . 

where  case  or  trespass  la  the  proper  remedy,  4S&  to  440, 
1261. 

what  is  the  tine  criterion,  432. 

where  trespass  or  case  is  to  be  brought  for  irrq;ular  dis- 
tress, 1203  n. 

where  trespass  or  case  is  to  be  hrcmgbt  lbr£ifte  imprison- 
ment, 1020  n. 

ADJUSTMENT :  946. 

ADMINISTRATION : 

by  whom  to  be  granted,  747* 

where  void,  ib.  n. 

where  administration  de  bonis  non  is  aecesaaiy,.  754» 

during  minority  of  executor„755. 

during  absence  of  executor  \i&foAd  tfbs,  A. 

pending  litigation,  756.  * 

evidence  of,  727. 

ADMINISTRATOR  : 

interest  of,  in  property  i»f  ia&iMiid^  UkA 
actions  by,  760. 

Xnst,  771. 
^  hy»  776. 
liow  he  may  lay  demise,  in-#)totai8i(l  706. 

ADMISSION : 
of  assets,  763. 

ADULTER!^: 

action  for,  9. 


wetfSSL 

form  of  action,  9* 

what  will  bar  the  dcftion^  II  m 

eorraet  BfiAataelit  of  Cibber  v^  Slopes  lOn.  (4). 

what  circumstances  will  go  in  mitijgafion  of  dttmages, 

12,  25. 
of  circumstances  operating  in  aggravation,  29. 
when  husband  and  wife  live  «pi»it»  wWker  aclaon  is 

maintainable,  12. 
bow  statute  of  limitations  is  to  be  pleaded,  l4« 
actual-  marriage  must  be  pit>ved,  15. 
new  trial,  in  what  cases  granted,  26. 

ADVOWSON: 

in  fee>  purchase  of,  when  not  simony,  549  u$    . 

wlierft  section  must  be  brought  agftfaistp  and  where  against 

principal,  88  n. 
obtaining  monqr  ill^ally,  cannot  jRsiAuvge  himself  by 

pajrine  it  over,  89  n»  ^ 

pnncipd  is  cwilly  responsible  for  acts  o^  799^ 
authorized  to  act  in  usual  way  ct  business  only*  789  »• 

acceptance  of  bills  by»  300. 
see  Factor. 

A6R6£M£j^T  : 
nature  o&  44^  . 

illegal,  59;  printed,  by  mistake,  50. 
codtivgr  to!  poiblie  poibpj,  M« 
fruiidiiMBnt^  6(k 
HdmoiaK68. 
Toid  by  Stat  0i  fmuds^  80& 

panrt  eRridcM»  cannol  be  ipi<«n  t^sap^oftaBfldmi  or 
use  and  ocottpatni^  \ma»  die«e  »  an  ttostainped 
agreement  in  writing,  1338. 

ALIENi 

wife  of,  who  has  deserted  the  kingdom,  iMy  be  elUhrged 
as  a  feme  sole,  282. 

enemy  cannot  sue  op  n  pelky  ^iummBmu^UK^ 
ALTERATION: 

of  bills  of  exchange^  318^ 

AMERCEMENT: 

in  court  leet,  debt  Kes  fbr,  527* 

what  must  be  averred  in  the  declaration^  ib»  _, 

ANABAPTIST: 
marriage  of,  it  n. 


INPEX. 

ANCIENT  DEMESNE: 

must  bepleaded  within  4 days,  714. 

Quae.    W  hether  it  18  necessaiy  that  it  should  be  verified 

by  affidiivit,  ib. 
how  proved,  730. 

APPOINTEE : 

cannot  be  sued  as  assignee,  485. 

APPRENTICE: 

may  plead  infimcy  to  covenant  upon  an  indenture  of  ap- 
prenticeship, 51^ 

of  actiims  by  masters  for  seducing  and  harbouring;  1070. 

master  entitled  to  wages  earned  by  impressed  appren- 
tice, ib.  ' 

promissoiy  note  given  as  an  apprentice  fee,  is  v<Hd,  for 
want  of  consideration,  if  inoentures  are  void,  384, 5. 

APPROVEMENT: 
(rf*  comm<uis,  4M* 

APPURTENANT : 
common,  490. 

ARREST: 

what  acts  the  officer  may  justify  in  making  an  arrest,  34. 
may  be  made  without  touching  the  person,  35. 
evidence  of,  in  action  against  sheriff  for  escape,  617. 
words  merdy  will  not  make  an  arrest  1165. 
trespass  for  fidse  imprisonment  will  lie  for  an  unlawful 
arrest^ 

as  on  mesne  process  not  teiumel,  8*13. 

or  not  being  the  person  named  in  the  writ,  874. 

or  if  the  arrest  be  nuide  on  a  Sunday,  876. 

or  ajfter  return  day  of  writ,  87& 
original  arrests  only  prohibited  on  a  Sunday,  1167.^ 
of  bail  on  arrests  on  mesne  process,  566. 
in  bankruptcy,  903. 

ARRESTS  : 

lossl^,f83. 

ASSAULT  AND  BATTERY : 

what  acts  amount  to  an  assault,  TI. 
the*remedy,  S8. 
battery  defined,  remedy,  ib. 
where  it  lies,  ik 
see  declaration«-pleadiQgs— costs. 

ASSETS: 

ctthe  replication  of  assets  to  a  plea  of  riens  per  descent, 

and  by  what  proof  it  may  be  supported^  584. 
admission  of,  763. 
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INDEX. 

ASSIGN  : 

licence  to,  466. 

ASSIGNEE: 

of  reversion,  477,  78. 

assignee  by  parol,  481. 

where  the  heir  may  be  charged  as,  .482. 

where  liable,  thoueh  not  named,  483. 

where,  if  named,  ib. 

appointee  cannot  be  sued  as  assignee  of  person  appoint- 
rag,  485. 

of  parcel  of  estate  liable  on  covenant  to  repair,  486. 

liable  to  pay  rent  for  a  moiety  though  the  other  moiety 
be  evicted,  ib. 

not  liable  for  breaches  incurred  before  or  after  assign- 
ment, ib,  486. 

what  will  be  a  sufficient  conveyance  in  order  to  exone- 
rate, 487. 

of  term,  by  way  of  m<Htgage,  liable  to  covenants  in  the 
lease,  487.  n. 

but  devisee  of  equitable  estate  is  not  liable  as,  .480* 

of  the  averment  of  entry  and  possession,  487,  8. 

the  whole  estate  must  be  conveyed  to  make  assignee 
chargeable,  489. 

and. the  estate  conveyed  must  be  the  legal  estate,  ib* 

under-lessee  not  liable  as,  490. 

but  reserving  the  .rent  to  the  lessee  will  not  exonerate  as- 
signee, ib. 

how  to  declare  against,  ib. 

actions  by  and  against  assignee  of  reversion  are  transi- 
tory, 491. 

as  to  assignees  of  bankrupt  lessee,  see  tit.  Bankrupt 

ASSIGNMENT: 

to  assignees  of  bankrupt,  how  proved,  864. 

general  assignment  passes  future  acquired  personal  pro-> 

perty  of  bankrupt,  239. 
of  bond  by  chancellor^  after  fraudulent  commission,  i40. 
where  lessee  may  plead  in  bar  to  debt  for  rent,  that  he  ' 

has  assigned  over  the  premises,  598,  9. 
of  the  covenant  not  to  asfign  without  licence, 
what  is  a  breach,  466. 

assignment  by  operation  of  law,  no  breach,' 467. 
discharaed  by  leave  once  granted,  468. 
for  assignment  of  bail-bond,  see  tit  Bail. 

ASStJMPSIT : 

nature  of  action  of,  44. 

of  the  indebitatus  assumpsit,  68. 


htdex. 

will  not  lie  on  Bpecial  agreeoient  until  terms  ace  per« 

formed,  70. 
nor  where  remedy  of  higher  nature,  443  n. 
of  the  declaration,  100. 
venue,  ib. 
asto  the^da^^  lOU 

how  the coDlract  ought  to  bestated,  102. 
what  yariance  will  te  fatal,  ib. 
of  stating  the  oonaidentioq,  103« 
assigning  breach,  105. 
aireiTing  notice,  iliu 
or  lequest^  106. 
See  money  paid,  and  money  had  and  receiTed.p*Plead- 
ings. 

ATTACHMENT: 

ibreigii,  may  be  giren  in  evidenoe  under  geoend  issue  in 

assumpsit,  118. 
mesning  of  the  wiMl.in  taMolcniptstaiufle,  7  Jbc.  i.e.  15. 

s.  %.  194. 

ATTORNEY : 

actions  by,  for  the  recovery  of  fees,  159. 

•talule  or  limitations  may  be  pleaded  to  action  brought 

by  attorney  for  his  fees,  160. 
of  giving  bills  to  their  cliente  under  stat  3  Jac.  1.  c.  7. 
.   s*  1.  and  cases  thereon,  ib. 
of  the  st^  ft  6.  i.  c.  ^.  s.  23.  rdatiag  to  delivery  of 

bills,  161. 
where  necessary  to  deliver  a  bill,  16!^  to  165. 
bill  must  be  idt  with  party  to  be  char^,  162^ 
conveyancing  business  not  within  this  statute,  161  n. 

168, 164  n. 
delivery  of  bill  at  counting-house  bad,  164. 
'    amount  of  bill  migr  be  set  off, -though  it  has  not  been 

delivered,  165. 
attorney  must  prove,  that  action  was  not  brought  until 
a  roonta  after  delivery  of  bill,  6BI  a. 
iM^ligOKe  cauM^t  be  ssft  «p  as  defence  to  notion  on 

attorney's  bill,  166. 
but  client  may  ane  attoiMy  for  n^igonoe  or  unskilful* 

ness,  167. 
what  ptQoi  will  be  aiiftcieat  for  this  purpose,  168. 
copy  of  a  bill,  in  whafb  cases  suflkueBt  evidence,  167* 
ci  the  Stat  l»€r.  %  c  18.  ai  &and  cooainictioB  there* 

of,  165. 
cannot  be  a  bankrupt,  unless  hasmoncgr  deposited  with 

him  to  lay  out,  IT^.n* 


AY.(?WJIY  AND.COGJ!fi;?iANqE ; 

requisites  of,  ^147. 

seyer^l  avQwrieij  may  b^  ptea^lcj^^  H4a. 
plaintiif  may  traverse  d^fend^t's  beiius  bailiff,  il). 
d^fend$mt  may  ayow  tbatlotcus  is  bifi^Keeb9ld^  1149. 
how  tenant  in  common  must  avow,  1150. 
what  avowry  for  damage  feasant  must  all^e,  ib. 
plea  in  bar, 

that  cattle  escaped  through- diefect- of  fenoes, 

.what  iti  must  state,  ib. 
rigbt  of  €ommon,  hpw  pleaded  by  copy* 

bfdder,  1I51« 
tender  of  amends  cannol^  be  pleaded  un« 
der  Stat.  21  Jac.  1.  c.  16.  s.  5.,  1153. 
for  rent  arrear, 

how  pleaded  at  commipp.  law,  1 1A4. 
und^r  Stat.  llG.  %,  c«  1SU«  ib. 
tlys  statute  do^s  not  extend  to  rent  charges,  ib. 
sum  stated  in  ayoiwry  to  U?  duie  to^  reoi,  QOt  mate- 
rial, ib. 
for  rent,  where  part  is  not  due,  1155. 
money  may  be  paid  into  court,  ib. 
of  avowries  for  rent  arrear  by  joint  tenant,  ib. 

parceners^  ib. 
tenants  in  common,  ib. 
eviction  may  be  pleaded  in  bar,  ib. 
what  proof  will  be  sufficient  on  the  non  tenuit,  li56. 
90thiflg  in  arrear,  how  it  ought  to  conclude,  ib. 
tm4^  of  arrears,  when  it  may  be  pleaded,  1157« 

AUCTION : 

sale  of  lands  by  auction,  within  the  fourth  claqse  of  the 
fpurth  s^tipn  of  thip  sta^  pf  frauds^  160, 82Q. 

assent  of  seller  signified  by  fall  of  hanivier,  170^ 

verbal  declaratioa  of  auctioneers,,  in  what  case  notevi- 
deppe,  lb. 

auction^r  may  maintain,  action  for  .goods  sold  and  deli- 
vered, though  the  piroperty  was,  sold  on  the  premises 
of  the  oivv;]:)ef  ,  17 1. 

puffing  vitiates^  contract,  ib- 

where  the  duty  will  not  attach^  172. 

wh^ra  i%  wU^  173. 

statutes  relatmg  to  auctions. aad.  ai|cl;iopQenf*-<what  steps 
must  be  taken  to  aypid  paymeint  of  duty,  172  n, 

costs  paid  by  auctioneer  iii  action  brought  against  him 
for  recQVJ^iy.  of.  d^pmiU  on  defect  of  titl^  must  be  de- 
dared  forspeci^ly,  174. 
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INDEX. 

of  the  recovery  of  deposit  and  intereBt^  on  defect  o(  title, 
and  how  to  declare  for  interest,  174, 5. 

at  what  time  vendor  must  he  r^y  with  title  deeds— 
niiuat  verify  abstract  at  the  day  fixed — making  cot 
good  tiUe  afterwards  will  not  avail  him  at  law,  175,  & 

AUDITORS: 
in  account,  6. 

AUTHORITY: 

mone^  paid  under  a  void  authority  may  he  reoovered  in 

action  for  money  had  and  received,  79. 
party  justifying  under  an  authority  must  set  it  forth  in 

his  plea,  36, 885. 

AWARD : 

upon  an  award  to  pay  mooev  at  several  days,  assumpsit 

will  lie  for  each  sum  as  it  becomes  due,  531  n. 
in  what  cases  submission  to  an  award,  by  an  executor 

shall  be  deemed  an  admission  of  assets,  705. 
on  mon^  awarded  to  be  paid  on  a  particular  day  inter- 

est  is  recoverable,  376. 


B. 


BAIL: 

of  the  obligation  on  sheriff  to  take  haW  on  aneiUonmeBiie 

process,  by  common  law  and  by  statute,  5G8. 
of  the  bail  bond — ^form— condition,  507 » 8. 
of  immaterial  variances  between  the  writ  and  conditiou,' 

568,9. 
bonds  given  to  plaintiff  or  his  attorney  not  within  Che 
.  statute,  571  n. 

of  the  assignment  of  bail-bond,  57L 
sheriff  not  compellable  to  assigo  at  common  law,  ib. 
provisions  by  stat.  4  Ann.  c.  I6L  to  remedy  the  inconve* 

niences  at  common  law,  57t. 
in  what  court  action  on  hail-bond  must  be  brought,  573. 
not  necessaiy  to  aver  that  the  assignment  was  under  hand 

and  seal  of  sheriff,  ib. 
nor  to  set  forth  names  of  witnesses,  nor  that  indorsement 

was  attested  by  them,  574*  ^ 

profert  of  assignment  not  necessary,  ib. 
now  for  the  bail  are  liable,  ib. 
sheriff  must  consent  to  surrender ;  otherwise  the  party 

will  i)pt  be  considered  as  in  his  custody,  ib. 
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of  the  plea  of  comperuit  ad  diem,  575. 
of  the  replication,  nul  tied  record — ^how  it  ought  to 
conclude,  576* 

BAILEE: 

answerable  for  mis-feasance,  though  there  was  not  any 

consideration,  397. 
special,  may  maintain  trover,  1S03. 

see  Carrier. 

BAILIFF  : 

account  against,  % 

the  being  bailiff  is  traversable 

in  replevin,  1I4S. 

and  now  in  trespass,  qu.  cL  fr.  1149  n. 
BANK  NOTES: 
tender  of,.  154. 

BANKRUPT: 

clei^men  and  peers  may  be  bankrupts,  177  a. 

so  feme  covert,  sole  trader ;  banker,  brickmaker,  broker, 

butcher,  factor,  shoemaker,  newsman,  178,  9»  180. 
innkeeper,  horse-dealer,  179. 
pawnbroker  and  stockbroker,  ib.  n.  9.  as  to  attorney,  ib.  n* 

Eersons  resident  abroad,  but  trading  to  England,  180. 
ut  infants,  femes  covert,  persons  buying  and  selling 
profits  of  land,  having  chattel  interest  therein,  can- 
not be  bankrupts,  181. 
.  nor  persons  drawing  bills,  181. 
nor  farmer,  nor  builder,  ib.  182. 
nor  grazier,  nor  drover,  183  n. 
nor  contractors,  receivers-general,  holders  of  stock  in 

trading  companies,  183, 4. 
of  the  several  acts  of  bankruptcy,  184. 
departing  the  realm,  187. , 
b^inning  to  keep  house,  189. 
otherwise  absenUng  himself,  19S. 
yielding  himself  to  prison,  194. 
fraudulent  arrest,  attachment,  or  sequestration,  ib. 
departing  from  dwelling-house,  195. 
causing  fraudulent  conveyance  of  lands  and  goods, 

195. 
obtaining  protection,  203. 
lying  in  prison  two  months  after  arrest,  ib. 
day  on  which  arrest  is  made  is  to  be  included,  204. 
if  act  of  bankruptcy  and  execution  on  the  same 
day,  it  is  open  to  inquire  which  had  the  priority, 
204,  205  n. 
escaping  out  of  prison  after  arrest,  205. 

Vol.  II.  Y  y 


INDEX. 

if  act  be  done  with  intent  to  dehiy  credHofB,  it  is 
sufficient,  though  no  creditor  is  in  fact  dekyed, 
187  and  n. 
of  property  in  the  possession  of  bankrupt  as  repuL§i 
owner, 

of  the  statute  21  Jac.  1.  c.  19.  s.  ll^^-^coDstruclioii 
thereof,  206. 

choses  in  action  within  this  statute,  ilk 

so  sales  upon  condition,  of  goods,  ib« 

cases  within  this  statute,  207  to  213. 

cases  not  within,  213  to  224. 

of  the  statutes  1  Jac.  1.  c.  15.  s.  14.  21  Jac  1.  c  19. 
s.  14.,  225, 6. 

of  Stat  19  6.  2.  c.  32.  s.  1.,  relating  bo  payments 
made  to  and  by  bankrupts,  928, 

manner  of  construing  this  stat.  229  n. 

cases  upon  this  statute,  229  to  231. 
of  actions  by  assignees  .- 

for  money  had  and  received,  232. 
covenant,  233. 
debt,  ib. 
tfover,  934. 
'  form  of  dechuiAion  by  assignees,  235,  ISMu 

actions  against  assignees,  238. 

assignees  of  bankrupt  lessee,  not  cbargeAhle,  ex- 
cept* on  the  grouncf  of  posaesaion,  488  n. 

assignees  may  do  acts  to  ascertain,  whether  lease 
be  beneficial  or  not,  without  t\ieTeby  beedming 
responsible  for  the  covenants  in  kase,  ib. 

where  assignees  accept  lease  and  benefit  theitfrom, 
bankrupt  is  not  liaole  for  tent  due  after  such  ac- 
ceptance, d45,  6L 

where  action  will  lie  by  uncertificated  bankrupt, 
230. 

of  the  general  plea  of  bankntptcf,  241. 

when  it  must  be  signed,  ib. 

how  it  must  be  pl^ed,  ik 

evidenoe  required  to  supdort  it,  242. 

what  debt8<:ertificatfe  will  discharge,  241. 

plea  of  bankruptcy,  personal  discharge  only,  245. 

cannot  be  pleadedf  to  actions  for  uncertain  damages, 
ib. 

will  not  avail  under  second  conomfssion,  unless  15 
shillings  in  the  pound  has  been  paid,  246. 

three  cases  under  stat  5  G.  2.  c  SO.  s.  12.  in  which 
bankrupt  cannot  avail  himself  (A!  his  certificate, 
247. 


INDEX. 

effect  of  certificate  obtained  by  assigDees.ji^ebtors 

to  estate  of  bankrupt,  243. 
express   promise  after    certificate   bindipg*    and 
party  may  declare  for  original  cause  of  action ; 
if  conditional    promise,    must  shew  condition 
performed,  250. 
discbaige  of  debt  in  tbe  country  where  it  fs  con- 
tracted, is  a  discharge  every  where,  25L 
Stat  5  G.  2.  c.  30.  s.  28.  relating  to  set  off— cases 

thereon,  251. 
what  must  be  proved  by  assignees,  253. 
commission    and    proceedings    are  evidence    of 
trading   petitioning  creditor's  debt  and  act  of 
bankruptcy,  unless  there  is  notice  of  an  inten 
tion  to  dispute  them,  254. 
commission,  how  proved,  256. 
debt  of  petitioning  creditor,  what  sufficient,  ib* 
of  commissions,  where  two  or  three  partners  com- 
mit acts  of  bankruptcy,  202. 
where  one  is  infant,  lunatic,  or  residing  abroad,  ib. 

263. 
where  party  lies  two  months  in  prison,  at  what  time 

commission  must  be  sued  out,  ib. 
persons  who  have  given  credit  to  bankrupt  may 
brove  their  debts,  as  if  they  were  payable  present- 
ly, by  Stat  49  Gea  3.  c.  121.  s.  9.  961. 
of  the  proof  in  trover  ag^nst  sheriff  for  taking  bank- 
rupt s  goods  in  execution,  264. 
in  wnat  cases  the  bankrupt  may  be  a  witness,  what 

he  may  prove,  ib. 
what  a  certificated  bankrupt  may  prove,  266. 
where  an  uncertificated  bankrupt  may  be  a  wit- 
ness, ib. 
in  what  cases  a  creditor  may  be  a  witness,  ib. 
)BAAON  AND  F£M£: 

justification  by  husband  in  defence  of  wife,  32. 
nusband  must  be  sued  in  lifetime  of  wife  on  contracts 

made  bv  wife  before  coverture,  269. 
wife  is  liable  for  such  debt,  if  she  survive  husband,  ib.  n. 
cohabitation,  presumptive  evidence  of  assent  in  respect 

of  contracts  made  by  wife  during  coverture,  270. 
presumption  of  husband's  assent,  destroyed  by  elope- 
ment and  adultery  of  wife,  ib. 
husband  not  liable  for  debts  of  wife  turned  out  of  doors 

for  having  committed  adultery  under  his  roof,  272. 
husband  paying  wife  separate  allowance,  is  not  liable; 
but  otherwise  if  he  does  nof  pay.  such  allowance,  ^3. 
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butband  cauaelettl^  tumii^  away  wife,  sends  credit  with 

her  for  necessanes,  275. 
person  permitting  woman  to  pass  as  bis  wife  is  liaUe  for 

necessaries,  278. 
husband  not  bound  to  maintain  wife's  cbildien  by  foimer 

husband,  ib. 
feme  covert  may  be  considered  as  feme  sole/  by  castom 

of  city  of  London,  or  by  civil  death  of  husband,  bot 

not  on  the  ground  of  temporaiy  absence  of  husband, 

279  to  9B2. 
where  husband  is  alien,  having  deserted  this  kingdom, 

whether  wife  may  be  considered  as  feme  sole,  282. 
in  what  cases  action  must  be  brought  in  joint  names  of 

husband  and  wife,  284. 
where  husband  must  sue  alone,  287* 
where  husband  and  wife  may  join,  or  husband  may  sue 

alone,  289« 
bow  actions  must  be  brou^t  against  husband  and  wife, 

293. 
for  slander  spoken  by  husband  and  wife,  there  must  be 

separate  actions,  295. 

BARRATRY: 

the  meaning  of,  as  applied  to  subjects  of  British  marixie 
insurance^  925 . 

how  iMsay  be  committed,  9S6. 

not  necessary  that  the  master  should  derive  any  benefit 
from  the  act  done,  in  order  to  cona(dtn\e  barratry ,  927* 

but  there  must  be  fraud,  028. 

by  whom  and  against  whom  barratry  may  be  commit- 
ted, 928, 9. 

no  barratry,  where  ship  owner  consents  to  act  done,  929. 

not  necessaiy  that  loss  should  happen  in  the  act  of  com- 
mitting barratiy,  ib. 

alIq;ation  that  ship  was  lost  by  fraud  and  neglect  of 
master^  equivalent  to  alleging  a  loss  by  barratiy,  999, 
§90. 

master  having  been  released,  may  prove  barratiy  to  have 
been  committed  widi  consent  or  owner,  993. 

BARREN  LAND: 

what  such,  and  exempt  from  tithe,  1241,  2, 3, 4. 

BASTARD: 

marriage  of,  19,  20. 

BATTERY : 

action  for,  28. 
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BILL: 

attorney's,  161. 

in  equity,  where  not  evidence,  735. 

BILL  OF  EXCHANG]^:- 

definition  of,  297. 

peculiar  properties  of,  ib. 

of  the  parties,  their  names,  ib. 

a  bill  is  a  simple  contract,  and  must  be  postponed  to 

specialties  in  a  course  of  administration,  ^298. 
of  the  capacity  of  contracting  parties — corporation — 

infant-7feme  covert,  298,  9. 
interest  in  bill  given  to  feme  covert  vests  in  her  husband, 

and  he  must  indorse  it,  299.  •    . 

agents  should  not  accept  in  their  own  names,  300. 
partners,  when  bound,  301. 
fornis  of  foreign  and  inland  bill,  303,  4. 
bill  must  not  purport  to  be  payable  out  of  a  particular  . 

fpnd,  or  upon  a  contingency,  804. 
table  of  stamp  duties,  306^  7,  8. 
stamp  must  be  of  proper  denomination,  309. 
if  material  alteration  is  made  in  bill,  new  stamp  is  neces- 
sary, 310. 
X  omission  of  date  not  material,  311. 
alteration  of  date  avoids  the  bill,*  312. 
but  immaterial  alteration  of  bill  will  not  af^oid  it,  314  n. 
words  "  or  order^'  effect,  of,  316, 6. 
**  value  received"  not  essential,  316. 
consideration,  presumed  to  be  good,  ib. 
bills  given  for  gaming  or  usury,  void  by  statute,  317* 
bill  originally  good  not  vitiated  by  indorsement  for  usu- 
rious consideration,  319. 
in  other  cases  of  illegal  consideration,  holder  must  be 
affected  with  notice,  or  have  taken  the  bill  after  it 
became  due,  319* 
a  bill  may  be  negotiated  after  it  is  due,  unless  there  be 
an  agreement  tor  the  purpose  of  restraining  it,  322  n. 
where  it  is  necessary  to  present  bills  for  acceptance, 

323,4. 
acceptance,  how  made — parol — ^by  collateral  writing,  as 
by  letter, — after  bill  become  due,  binding,  324  to  328. 
promise  to  accept  a  bill  to  be  drawn  in  future,  not  bind- 
ing, 328. 
<iualified  acceptance,  explained  and  illustrated,  330. 
partial  acceptance,  instance  of,  holden  good,  331. 
liability  of  acceptor,  332. 
Hiaj  fane  sued  by  drawer,  ib.    ' 
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upon  what  tenns  court  will  stay  proceedings,  when  ac- 
ceptor is  sued  by  several  parties,  ib. 

acceptor  can  be  discharged  by  express  agreement  only, 
33e, 

notice  of  non-acceptance  must  be  given  within  a  reason- 
able time,  333. 

reasonable  time,  question  of  la\(^,  dependent  on  facts,  ib. 

notice  to  drawer  ought  to  be  given  by  holder,  333  n. 

in  what  case  notice  may  be  dispensed  with,  as  where 
drawer  has  not  effects,  334. 

knowledge  by  indorser  of  the  bankruptcy  of  drawer  and 
acceptor  is  not  equivalent  to  notice  of  dkhonour, 
335. 

notice  to  indorser  necessary  in  all  cases  except  wV^re  the 
transaction  is  unfair,  336. 

must  be  given  by  holder,  336  n. 

subsequent  promise  to  pay  is  a  waver  of  want  of  notice, 

337. 
not  necessaiy  to  demand  payment  of  drawer,  338. 
how  to  declare  on  a  bill,  363, 364. 
contract  must  be  trulv  stated,  364. 
what  variance  fatal,  io. 

how  to  declare  on  bills  paj^ble  to  fictitious  payee,  ib. 
not  necessary  to  state  deliveiy,  365. 
how  plainMu  may  declaie  where  biank  ihdoisementB  are 

struck  out,  364  n. 
how  to  declare  on  a  bill  payable  to  a  man's  own  order, 

S6S,6. 
how  to  declare  on  bills  accepted  payable  at  a  pefrtitular 

place,  ib.  n.    Case  now  depending  on  this  point  in 

D.  P. 
how  to  declare  against  the  indorser,  367* 
of  adding  the  common  counts,  their  use  when  bill  drawn 

on  improper  stamp,  368. 
consideration  of  common  counts  must  be  stated  in  par- 
ticular, lb.  n. 
where  several  actions  are  commenced  by  holder,  upon 

what  terms  court  will  stay  proceedings,  369. 
of  the  reference  to  the  master  to  compute  principal  and 

interest,  after  interlocutory  judgment,  ib. 
at  what  time  application  may  be  made  for  this  rule,  3T0- 
how  to  proceea  afler  interlocutoiy  judgment,  on  bill  for 

foreign  money,  370. 
what  must  be  proved  on  executing  Writs  of  inquify,  ib. 
evidence — proof  against  acceptor,  ib. 
against  indorser,  371* 
foreign  bill,  in  case  of,  protest  must  be  proved,  iftiL 
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aad  on  inland  bilist  if  stated*  372  n. 

acceptor,  in  what  case  a  witness,  373. 

where.payee  may  prove  bill  void  for  want  of  stamp*  ib. 

drawer  may  prove  bill  void  for,  usury,  ib« 

i^  what  c^aes  interest  is  recoverable,  374. 

bow  computed,  375. 

demand  of  principal  in  particular,  sufficient,  376« 

SM  Indorsement— Protest. 

BILL  OF  LAJ)ING: 

whjere  property  passes  by  indorsement  of^  1299* 

BODY  CORPORATE: 
wbea  extinct,  1114. 

BONA  NOTABILIA  :  747. 

BOND : 

wben  a  bond  is  payable,  if  a  day  is  not  mentioned  in  the 

condition,  530. 
of  bonds,  covenants,  or  promises  to  pay  money  at  several 

days — ^when  action  may  be  brought,  ib. 
place  of  date  must  be  set  forth  in  declaration,  531. 
money  cannot  be  paid  into  court  in  debt  on  bond,  ib. 
of  the  pleadings  to  debt  on  bond,  532. 
non  est  factum,  ib. 
nil  debet,  bad  on  demurrer,  ib» 
how  to  prove  execution,  ib. 
proof  of  delivery,  ib. 
of  the  general  rule  that  subscribing  witness  vmfA  be 

called  to  prove  the  execution,  ib. 
of  the  exceptions  to  this  rule,  533. 
bow  to  prove  deed  executed  in  the  Ea^t  Indiesi,  534* 
bond  30  years  old  may  be  given  in  evidence  without 

proof  of  execution,  535. 
exception  to  this  rule,  ib. 
T^hat  evidence  will  avoid  the  bond,  ib.,  536. 
matter  which   renders   bond  voidable  only  must  be 

pleaded  specially,  ib. 
how  one  of  two  obligors,  sued  without  the  co-obligor, 

must  plead,  ib. 
rules  for  pleading  accord  and  satisfaction,  ib. 
nature  of  duress^  537. 
must  be  of  the  person,  ib. 
of  the  replication,  538. 
of  avoiding  bonds  on  the  ground  of  imqtoiral  coi^i^c^ 

tion,  ib.  .   .     >     . 

of  bonds  made  in  restraint  of  trade,  ib. 
what  restraint  tlie  law  permits,  539. 
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bond  given  for  the  purpose  of  fiuppressing  a  proaecution 

for  perjury  is  illegal^  541. 
obligor  may  plead  matter  whether  consisteDt  or  not 

with  the  condition,  641  n. 
of  considerations  illegal  by  statute: — gaming — sale  of 

offices— simony — usury,  543  to  554. 
bond  originally  good,  cannot  be  avoided  in  the  bands  of 
a  bon&  fide  holder,  on  the  ground  of  subsequent  nsuiy, 
653. 
bond  conditioned  to  perform  covenants,  577. 
bow  the  obligee  used  to  proceed  at  common  law,  ib. 
inconveniences  of  this  mode,  578. 
of  the  remedy  provided  by  stat  8  &9  W.3.  c.  11. 

678  to  581. 
construction  of  this  statute,  578  n. 
bond  debts,  where  bona  notabilia,  748. 

how  paid  in  a  course  of  administration,  760. 
replevin  bond, 

condition  of,  1133. 
bow  construed,  1135. 
how  the  breach  may  be  assigned,  1130.    " 
penalty  of,  fixed  by  stat  11  G.  ^  c  19.  s.  23., 
1137. 
in  trover  for  a  bond,  not  necessary  to  set  forth  date,  1324. 
for  debt  on  bond  of  ancestor  against  heir,  see  Heir. 

BOTTOMRY: 

definition  of,  1001. 

difference  between  bottomry  and  a  mere  \oaQ,  \b. 
statutes  relating  to,  1002. 
BREACH: 

of  close,  1255. 
of  pound,  671* 

of  assigning  the  breach  in  assumpsit,  105. 

covenant,  494. 

debt  on  bond  conditioned  to 
perform  covenants  at  com- 
mon law  and,  and  under  stat. 
8  and  9  W.  3.  c.  11.,  577. 
on  Teplevin  bond,  1136. 
BRIBERY: 

debt  on  stat  against,  627. 
BRICKMAKER: 
bankrupt,  178. 
BROKER: 

Where  agent  of  both  parties,  830. 
stock,  cannot  sell  on  credit,  786  n. 
bought  and  sold  notes  by,  170  n.  850  n. 
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BULL,  PAPAL: 

exemption  of  tithe  by,  1238. 

BY-LAWS: 

where  good,  11 16* 
void,  1117.   ■ 
evidence  of,  1118. 

c. 

CANCELLING: 

wills,  what  an  effectual  cancellation,  846. 
acceptances  of  bills  of  exchange,  330  n. 

CANONS: 

of  1003  not  binding  oh  laity  proprio  vigore,  746  n. 

CAPTURE: 

■  definition  of,  919* 
of  losses  by,  ib. 

insurance  against  all  captures  does  not  include  British 
capture,  921. 

CARRIER: 

of  Qommon  carriers  and  their  responsibility,  393. 
who  are  common  carriers,  ib. 
how  far  their  liability  extends,  396. 

as  to  loss  by  fire,  397. 
by  robbery,  ib. 
coach  owners  not  liable  for  inevitable  accident,  398. 
of  the  notice  given  by  carriers,  form  of,  ib. 
cases  relative  to  the  construction  of'  general  notices^  399 

to  404. 
statutes  limiting  the  responsibility  of  ship-owners,  404, 5. 
statutes  empowering  J.  P.  to  fix  the  rates  of  land-car* 

riage,  406. 
bow  the  lien  of  carriers  arises,  40T. 
of  actions  against  common  carriers^— must  be  brought 

by  the  owner  of  the  goods,  409. 
same  rule  holds,  in  the  case  of  carrier  by  water,  ib. 
of  the  declaration,  on  the  custom  of  the  realm,  breach  of 

duty,  assumpsit,  411,412. 
conveniences  and  inconveniences  attendmg  the  difierent 

forms  of  declaring,  412. 
trover  will  not  lie  against  carrier  for  mere  loss,  413. 
where  trover  will  lie,  ib.  n. 
liable  as  at  common  law,  if  he  takes  up  goods  at  inters 

mediate  places,  where  notice  limiting  nis  responsibility 

is  not  alii  xed,  403  n. 
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ship-ovroen  liable  ia  respect  of  freight}— of  dedadngi 

against  partners,  414. 
general  form  of  declaration  sufficient,  although  canriQr . 

has  given  notice,  ib. 
owners  of  chartered  ship  liable,  though  king's  pilot  on 

board,  ib. 
in  what  cases  money  may  be  paid  into  court,  ib. 
evideoce  of  any  thing  not  amounting  to  legal  ex<:use 

immaterial,  416. 
master  good  witness  in  action  against  ship-owner,  ib. 
bodc-keeper  a  good  witness,  ib. 

CASE : 

where  case  or  trespass  is  the  proper  remedy,  43^. 
where  special  action  on  the  case  or  trover,  1395, 6. 
case  lies  against  sheriff  for  taking  insuffidaoit  pledges  in  ^ 

replevin,  1136,  7. 
case  lies  for  preventing  a  party  froaa  distraining,  ®i. 
so  for  rescuing  a  distress,  ib. 
against  a  shenff  for  an  escape  on  mesne  pcooess^  or  in 

execution,  604. 
for  a  nusance, 

disturbanre  of  common,  426. 

how  to  declare^  ib. 

disturbance  of  seat  in  a  pew,  1078  n. 

darkening  windows^  1079* 

malicious  prosecution,  1024* 

•~— — '  arrest,  IQVt. 
for  a  rescous  of  person  arrested,  1166. 
for  shooting  off  a  gun  to  the  injury  of  plaintiff*s  Asfxj, 

438, 9. 
use  and  occupation,  1330. 

CASUAL  EJECTOR: 

judgment  against,  TOT- 
CAVEAT  EMPTOR: 

where  this  rule  applies^  85. 

CERTIFICATE: 

•f  the  judge  under  stat.  S5^  &  ^  Car.  %.  to  entitle  plain- 
tiff  to  full  costs,  4a 

under  stat  8  &  9  W.  3.  that 
there  vras  a  reasonable  cause 
for  making  a  pemon  defend- 
ant in  trespass,  41. 
under  stat  43  Eliz.  c.  6.  to  de- 
l^me  plaintiff  of  fiiU  costs»  4S. 

bankrupt's  certificate,  241, 247* 
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gamekeeper's  certificate,  8tl,  2; 
penalty  for  not  producing  gamecettiflcatfeondeiittttia, 

ib. 

CHANCERY: 
bill  in,  735. 

CHAPEL: 

what  within  marriage  act,  16i  17  n.r 

CHARTERS : 

construction  of,  Illl*  * 

CHURCH  SEAT: 

action  on  the  case  for  disturbance  of,  107S  n; 

CHURCHWARDEN : 

is  within  the  meaning  of  the  words  **  other  officer,  m 
Stat  94  6.  9.  c.  44.,  882  n^  3  m 

CLAUSUM  FREGIT: 
where  it  lies,  125d. 

COCK-FIGHT: 
wagferon,  1343: 

COGNIZANCE: 

in  replevin,  nature  of,  1147*' 

COMMAND: 

traversable  in  replevin  or  trespasBlaid  transitorily,  and 
now  in  trespass,  quare  clausum  fr^t,  1149  n«  • 

COMMENCEMENT  OF  ACTION: 
how  shewn,  6ai  n.,  868  n. 

COMMERCE: 
illegal,  958. 

COMMISSION : 

of  bankrupt,  256. 

maliciously- suing  ont,. 240,  ^iO-n^- 

supersedeas  of— evidence  of,  207« 

COMMITTEE  OF  LUNATIC: 
cannot  bring  ejectment,  684. 

COMMON : 

right  of,  defined,  417. 
of  pasture,  418. 
its  kinds,  418. 
appendant,  41 9« 
sraiB  nombte,'  ib* 
appurtenant,  420. 
because  of  vicinage  419i 
in- gross,  426* 
of  fishery,  800. 
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of  the  inteiest  of  the  owner  of  the  soil/ 423.     . 
'  of  the  statute  of  Merton  aud  other  statutes   relating  to 
improvement,  424. 
what  right  the  lord  may  enclose  against,  ib. 
right  of  common,  plea  of,  1161. 

COMMONER: 

in  what  case,  may  abate  nusance,  425. 

of  actions  on  the*  case  by,  426. 

bow  to  declare,  ib. 

what  injury  sufficient  to  maintain  action,  ib. 

how  to  plead  licence  from  lord  to  dig  turves,  ib. 

of  the  ancient  remedy  for  surcharge,  427. 

of  the  modem  remedy  by  action  on  the  case,  ib. 

bow  to  declare,  ib. 

where  person  claiming  common  in  the  same  place  may 
be  a  witness,  428, 1151  n. 

of  pleading  a  prescription  for  common  during  part  of 
tneyear,  1151. 

bow  a  copyholder  ought  to  plead  when  claiming  com- 
mon, either  in  the  lord's  soil  or  in  the  soil  of  other 
persons,  ib. 

inhabitants  of  a  vill,  unless  incorporated,  cannot  pre* 
^criAe  for  common,  1152. 

of  variances  between  prescription  for  common  as  laid 
and  found,  1153. 

COMPETENT  WITNESSES: 
who  are,  838. 

COMPOSITION: 
with  creditors,  66. 

effect  of,  where  commission  afterwards  issues,  250. 
real,  for  tithes,  1240. 

CONCEALMENT: 

where  it  vacates  contract  of  insurance,  062. 

CONDITION: 

of  the  nature  of  conditions  precedent  in  assumpsit,  107. 

in  covenant,  497* 
CONSEQUENTIAL  DAMAGES: 

action  for,  432. 

CONSIDERATION : 

of  the  consideraticm  required  to  support  an  assumpsit,  45. 

must  be  of  some  value  in  contemplation  of  law,  46* 

where  forbearance  of  suit  is  a  sufficient  consideration,  48« 

where  not,  50. 

must  move  from  plaintiff,  52. 

party  undertaking  must  have  power  to  perform  it,  53. 
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past  or  executed,  not  sufficient,  54. 

now  the  consideration  ought  to  be  stated  in  the  declanif- 

tion,  103. 
of  insufficient  considerations,  104. 
executory  and  executed,  ib.  > 

where  matter  dehors  the  deed  may  be  arerred,  in  order 

to  shew  illegal  consideration,  6^1. 
consideration  of  bill  of  exchange,  319. 
of  promissory  note,  384. 

CONSIGNOR: 

where  he  may  stop  in  transitu,  lfi06. 

CONSOLIDATION: 

rule,  explanation  of,  951. 

CONSPIRACY: 

how  the  modem  action  on  the  case  for  malicious  prose* 
cution  differs  from  the  old  action  for  a  consptracy, 
1024. 

CONSTABLE : 

action  against,  must  be  laid  in  proper  county,  879. 

may  plc^d  general  issue,  ib. 

entitled  to  double  costs,  ib. 

but  must  procure  certificate,  ib. 

no  action  will  lie  against,  until  demand  made  of  the  pe« 

rusal  and  copy  of  warrant,  882, 3. 
must  be  commenced  within  six  monthv,  684. 

unless  constable  acted  without  a  warrant,  884  tu 
in  what  cases  constable  may  justify  an  arrest,  889. 

CONSTRUCTION: 
of  covenants,  444. 
of  policy y  911. 
of  charters,  1111. 

CONTRACT : 

open  and  rescinded,  649. 

CONTRIBUTION: 
78  n. 

CONVERSION: 

what-shall  be,  1307. 

CONVOY: 

warratfty  to  depart  withi 

'meaning  of,  967* 
Stat  43  G.  3.  c  57.  obliging  ships  to  sail,  with,  970. 

COPY  OF  INDICTMENT: 

in  felony,  only  granted  by  leave,  1038» 


COPTHOLD: 

jniteejof  ^  i«fQlsiw«f  QQpy)iakl  laqds  is  within  the 
intention  of  the  stat  32  H.  8.  c.  34.  and  may  maintain 
covenant  agaiiwt  lei0^»4cc.  480. 

ejectment  may  be  broi^ght  by  a  bishop  Ibr  a  forfeiture 
of  cppy^obl  €f«rwi»ed  auring  the  yacancy  of  the 
see,  088  n. 

heir  may  mwitsi^ '^eotmentfipr  copyhold  before  ad- 
mittance, ib. 

but  until  admittance  of  surrenderee,  surrenderor  re- 
mains seise4,..and  if  be  die  his  heir  may  bring  eject- 
ment,  ib. 

how  surrenderee,  after  admittance,  may  lay  the  demise, 
ib.,  703. 

devisee^of  devisee,  who  died  before  admittance,  cannot 

.jmaiQtaiasje<^lmeQt,  682  jd. 
,Wt  within  the  atat.  against  fraudulent  conveyances,  ib. 
or  the  Stat  of  frauds,  relating  to  devises  of  lands,  832. 

CORPORATION: 

^  see  bill  oCexchapge. 
aggregate,  may  maintiiin  qectment,  682. 
ought  to  state  that  the  deipise  was  by  deed,  704. 
must  execute  a  letter  pf  attomev  to  some  person,  em- 

IKHrenng  hixn  to  wt^r  x^n  the  bmd,  68& 
incidents  and  jfomwBg  I  U3>  ,4. 
when  extinct  ib* 

CORRECTION: 
.  ^childran,  S6. 
scholars,  ib. 
servants,  ib. 
COSTS: 

in  assault  and  batteiy,  40. 

Stat  22  &  23  Car,  c.  9.  preventing  plaintiff  from  re- 
covering more  costs  tbaivd|uili|ig«^,,  unless  judge  cer- 
tify, ib. 

this  statute  does  not  extend  to  writs  of  inquiry,  nor  to 
cases  where  plaintiff  complains  of  a  substantive  and 
indejiendent  injuiy  to  a  personal  chattel,  a\^ough 
laid  in  the  same  declaration  twi^hapsault  and  batteiy, 
ib. 

stat  8  &  0  W.  5.  c  11«  giviog  costs  to  .defendants  in 
trespass  who  are  acquitted,  unless  judge  certify  that 
there  was  i^easonable .  aiuse  fi>r  m^ing  them  defend- 
ants, 41. 

this  statute  does  not  exiand.  to  casesiwhere  (Hie  pf  de- 
fendantstetsjtfigif  nt  gaby:^(efeiilt»\and  the  otheis 


ar&«iiquUted,  ib.;  0orto  actigiig  of  tie^ass  on  the 
case,  as  for  a  nusance,  41  n. 
-nor  to  T^plevin,  1164. 
nor  to  trover,  1320. 
8tat  8  &  9  W.  3.  c.  11. 6. '4.  givii^  full  coats  for  wilful 

and  malicious  trespasses,  41.    See  Trespass. 
Stat  43  Eliz.  c.  6.  s.  2.  whereby  plaintiff  may  be  deprived 
of  costs  by  a  certificate,  '42. 
construction  thereof,  ib. 
in  replevin, 

plaintiff  entitled  to  costs,  by  virtue  of  the  stat  6f 

Gloucester,  1164. 
defendant  avowing  for  rent,  eH6tem,-or  senice^vea- 

titled  to  costs  by  stat  7  H.  8;  c.  4.,  ib. 
this  Stat  extends  to  avowries  for*  hertots;  but  not 
to  an  amerciament,  ib. 
in  slander, 

plaintiff  recovering  under  40^.  is  only  aititled*^ 
so  much  costs  as  damages  amount  to^  1204. 
in  debt  on  stat  2  &  3  E.  6.  for  not  settiqg  forth  tithes, 
plaintiff  obtaining  judgment  entitled  to  costs  by 

stat  8  &  9  W.  3.  c.  11.  s.  3.,  1936. 
'  and  by  the  same  stat  defendant  is  entitled  to  costs 
if  plaintiff  be  nonsuit,  &c.,  ib. 
in  trespass, 

of  the  inconveniences  resulting  from  the  stat  of 
Gloucester  giving  full  costs,  where  the  smallest 
damages  were  given,  1990. 
of  the  remedy  provided  by  stat* 22  &  23.  Can  2. 

c«  9.;  ib. 
of  the  construction  of  this  statute  as  far  as  it  re- 
lated to  local  trespasses,  ib. 
what  actions  tire *wi thin  the  stat  ib.,  1291. 
this  stat.  doies  not  extend  to  a  mere  asportavit  of 

persofial  property,*  ib. 
if  it  appear  on  the  face  of  tfaedec/arcr^ion,  that 
the  freehold  might  have  come  in  question  it 
is  sufficient  to  brrng  the  case  within  the  stat, 
1292. 
plaintiff  is  not  entitled  to  costs  of  increase,  merely 

because  a  view  has  been  had,  ib. 
of  the  cases  to  which  the  stat  does  not  apply, 

1293. 
of  the  8tat4«&  5  W.  and'M.  c.  23;  s.  10.,giving 
full  costs  against   inferior  tradesmen, '  found 
guilty  of  hunting,  fishing,  &c.,  1494. 
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of  the  peiBons  within  the  description  contained 
in  this  act,  ib. 

of  the  Stat  8  &  9  W.  3.  c.  11.  s.  4.  against  wilful 
and  malicious  trespasses,  1295. 

judge  not  bound  to  certify  under  this  stat.  al- 
though trespass  be  committed,  after  notice,  ib. 
in  trover, 

plaintiff  recovering  damages  to  any  amount  is 
entitled  to  full  costs,  13^. 

COUCHANCT: 

meaning  of,  490  n. 

COUNTERMAND: 

a  licence  executed  is  not  countermandable,  but  otherwise 
when  it  is  executory,  1086* 

COUNTERPART: 
where  evidence,  728. 

COURT: 

sentence  of  a  council  of  war,  conclusive  in  an  action  of 
battery,  d& 

COVENANT: 

express  and  implied  covenants  defined/  442. 

damages  only  recoverable  in  actions  of  covenant, 

442. 
on  promises  by  deed,  covenant,  or  debt,  the  only 

remedy,  443. 
exceptions  to  this  rule,  ib.  n. 
how  covenants  are  to  be  construed,  444. 
covenants,  in  eeneral  terms,  frequently  narrowed 

and  confined,  445. 
cases  illustrating  this  rule,  445  to  449. 
express  covenants,  nature  of,  449- 
party  bound  to  perform  duties  and  sustain  chai|;es 

imposed  by  nis  own  contract,  notwithstandiqg 

inevitable  accidents,  451. 
as  in  the  case  of  sudden  flood,  ib. 
or  fire,  452,  printed  454. 
of  the  relief  afforded  by  a  court  of  equity  in  these 

cases,  ib.,  455. 
lessee  and  his  personal  representative  are  bound 

by  express  covenants  running  with  the  land 

after  assignment,  454. 
illustration  of  this  rule,  ib.  455.        , 
implied  contefiants  explained,  457. 
instances  of,  ib. 
follow  the  nature  of  the  interest  granted,  458* 
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restrained  and  qualified  by  express  corenants, 

468. 
joint  and  several  covenants,  458. 

action  follows  the  nature  of  interest,  ib. 

where  the  interest  is  joint,  action  must  be  brought 

by  survivors,  and  death  of  companion  must  be 

averred,  460. 
consideration  cannot  be  presumed  to  support  a 

decxl  void  on  the  face  of  it,  483. 
covenant  by  husband  with  trustees,  for  mainte* 

nance  of  wife  in  case  of  separation,  is  good, 

463. 
relative  covenants  in  void  lease  are  void,  ib. 
but  independent  covenants  are  not,  464. 
assignee  of  void  lease  cannot  maintain  covenant, 

465. 
what  will  be  a  breach  of  covenant  not  to  assign  without 
licence,  466. 

extends  only  to  acts  of  the  party,  and  not  to  as- 
signments by  Operation  of  law,  except  in  the 

case,  of  fraud,  467. 
discharged  by  leave  once  granted  either  to  alien 

whole  or  part,  468. 
covenant  for  quiet  enjoyment  extends  not  to  entries  by 
strangers,  470. 

how  the  declaration  must  be  framed  for  breach  of 

such  covenant,  470. 
of  the  manner  of  averring  title  in  party  evicting, 

471. 

cases  illustrating  this,  4T1  to  474. 

what  will  be  a  sufficient  averment  where  the  co- 
venant is  particular,  474. 

in  what  cases  the  heir  may  maintain  covenant, 
475. 

where  an  executor  may  sue,  476. 

of  the  action.of  covenant  by  assignee  of  the  re- 
version and  assignee  of  the  term,  477. 

provisions  of  stat  32.  H.  8.  c.  34.  relating  to  as- 
signees of  the  reversion,  478. 

construction  of  this  statute,  479. 

co{>yholds  within  it,  480. 

assignee  of  reversion  of  part  may  maintain  cove- 
venant,  478, 9  n. 

assignee  by  parol  might  have  maintained  cove- 
nant at  common  law,  481. 

where  heir  may  be  chai^ged  as  assignee,  489. 

Vo  h.  11.  z  a 
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executor  liable  on  covenant  of  testator,  although 

not  named,  48*2. 
of  laying  the  venue  in  actions  on  covenants  in 
leases,  where  transitory^  where  local,  491,  ft. 

requisites  of  declaration,  492, 3. 

of  averring  delivery  subsequent  to  the  making  of 
deed,  493. 

how  to  set  forth  the  provisions  of  the  deed,  ib. 

of  the  danger  attending  the  setting  forth  the  deed 
at  length,  ib.  n. 

how  husband  seised  in  right  of  wife,  must  declare, 
494. 

of  assigning  the  breach  in  covenant,  ib. 

accord  and  satisfaction  may  be  pleaded  in  dis- 
charge o{  damages  ^,509. 

but  a  covenant  to  pay  money  cannot  be  dis- 
charged without  deed,  ib. 

lessee  may  plead  eviction  in  bar  of  covenant  for 
rent,  but  not  a  trespass,  511. 

infancy  must  be  pleaded  specially,  519. 

infant  apprentice  not  bound  except  by  custom, 
ib. 

levied  by  distress  cannot  be  pleaded,  513. 

in  what  case  necessary  to  reply  the  estoppel  to 
nil  habuit  in  tenementis,  ib. 

assignee  of  reversion  may  take  advantage  of  es- 
toppel running  with  the  land,  ib. 

what  IS  necessary  in  order  to  give  a  party  the  be- 
nefit of  an  estoppel,  514. 

where  the  estoppel  will  not  operate,  515. 

•where  defendant  may  plead  performance  gene- 
rally, aind  where  he  must  plead  specially,  519. 

on  covenant  to  build  an  house^  or  pav  rent,  release 
must  be  given  after  covenant  broKen,  ib. 

notice  of  set  off  cannot  be  given  in  evidence  upon 
non  est  factum,  550. 

unliquidated  damages  cannot  be  set  off,  ib. 

of  payment  of  money  into  court,  in  what  cases  it 
is  permitted,  521. 

variance  between  declaration  and  evidence,  516. 

court  is  bound  to  give  judgment  for  plaintiff,  if 
there  be  a  breach  of  covenant,  although  it  is 
stated  informally,  5^3. 
CREDIT: 

mutual,  252, 3.  | 

•I 

1' 
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CRICKET: 

a  game  within  the  Btat  of  Anb.,  1345  n. 

CRIMINAL  CONVERSATION : 

see  Adultery. 

CUSTOM: 

see  Prescription. 

as  to  notice  of  setting  out  tithe,  1084. 


D. 

DAMAGE  FEASANT: 
avowry  for,  11 W. 

DAMAGES: 

unliquidated  ci^miot  be  set  off,  5^. 
what  eircumsjiaiices  will  opeirate  In  increase,  and  what 
in  mitigation,  of  damages  in  ao  action  for  adultery, 

how  the  damages  are  to  be  assessed  upon  a  verdict 
against  joint  trespassers,  39* 

special  damage,  in  consequence  of  word3  actionable  in 
themselves  must  be  stated  in  declaratioi^  with  preci- 
sion and  certainty,  1196. 

where  words  are  qot  actionable  in  themselves,  special 
damage  must  be  stated  and  proved,  IWd. 

damages  for  conversion  of  bill  of  exchange^  how  calcu- 
lated, 1328. 

DATE: 

of  bill  of  exchange,  311. 
of  policy,  908. 

DAY: 

when  inclusive,  204. 

fraction  of,  when  allowed,  205. 

DEBT: 

for  what  it  lies,  526. 

in  the  debet  and  detinet,  or  detinet  only^  582,  59^* 
what  must  be  alleged  in  debt  on  an  amerciament,  527* 
debt  lies  on  promissory  note,  ib. 

foreign  judgment,  328. 
not  necessary  that  plamtiff  should  recover  exact  sum 
demanded,  529» 
,  071  bond, 

see  Bond. 
on  judgment, 

on  what  judgment  it  lies,  589. 

z  Z  2 


INDEX. 

judgment  must  be  unsatisfied,  590. 

where  venue  must  be  laid,  ib. 

nul  tiel  record  to  Irish  judgment  must  conclude 

to  the  countiy,  590» 
writ  of  error  cannot  be  pleaded  in  bar,  590, 1* 
costs  not  recoyerable,  unless  by  special  order,  ib. 
/or  rent  arrear^ 

tenant  for  life,  may  maintain  debt  for  rent  arresr, 

691. 
executor  of  person  seized  of  rent  service,  &c.,  may 

maintain  debt,  592. 
lessee  for  years,  having  assigned  his  term,  may 

maintain  debt,  ib. 
of  die  Stat  4  6.  2.  c.  iS.  against  tenants  holding 

over  wilfully,  ib. 
notice  to  quit  m  writing  includes  demand,  593  n. 
action  may  be  brought  on  this  statute  after  reco- 
very in  eiectment,  594* 
tenant  holding  over  after  notice  given  by  himself 

Aall  pay  double  rent,  595. 
not  necessary  that  notice  should  be  in  writing, 

ib.  n. 
it  seems,  that  action  cannot  be  maintained  on 

this  Stat,  afi»r  recovery  in  ejectment,  596  n. 
where  debt   by  lessor  against  lessee  may   be 

brought,  595. 
where  by  grantee  of  reversion  against  lessee,  or  by 

lessor  against  assignee,  ib. 
where  debt  by  executor  must  be  in  the  debet  and 

detinet,  and  where  in  the  detinet  only,  ib. 
debt  lies  for  use  and  occupation,  597. 
agaUit  $h§r^for  escape, 

see  Escape, 
of  debt  on  stat  against  bribeiy  at  elections  of  members 
of  parliament,  027. 

provisions  of  the  statute,  028, 9. 

discoverer  indemnified  against  penalties,  629. 

giving  the  bribe  constitutes  the  offenoe,  whether 

party  bribed  break  his  promise  or  no^  ib. 

DEBTEE  EXECUTOR: 

where  debt  is  released  by  making,  560. 

DECEIT: 

action  on  the  case  lies  for,  640. 

on  implied  warranty,  ib. 
scienter  must  be  averred  and  proved,  641, 2. 
action  lies  for  deceit  against  any  person  who  deceives. 
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bv  a  fabe  assertion,  another  who  has  placed  a  reason* 
able  confidence  in  him^  642. 

DECLARATION; 

entitled  generally,  to  what  it  relates,  74  n« 
where  must  be  entitled  properly,  156, 7« 

DEED: 

how  avoided  by  rasure  or  alteration,  530. 
where  profert  is  necessary,  4&2  n. 
case  will  not  lie  where  there  is  a  deed,  443. 
exceptions  to  this  rule  ib.  n. 
where  the  counterpart  is  evidence,  798. 
where  a  deed  from  its  antiquity  may  be  given  in  evi- 
dence without  proof  of  execution,  535. 

DE  INJURIA  SUA  PROPRIA: 

de  iiyuri^  suk  propria  absque  tali  caus&,  a  good  replica- 
cation  to  justifications  consisting  merely  of  matter  of 
£Eict,  as  son  assault  demesne,  38. 

but  not  where  defendant  insists  on  a  rights  1980. 

DEL  CREDERE: 

commission,  nature  of,  784,  n. 

DELIVERY: 

of  attorney's  bill,  162. 
of  deed,  what  sufficient,  532. 
,    to  carrier,  vests  property  in  vendee,  409,  n. 

DEMAND  AND  REFUSAL: 

when  evidence  of  a  conversion,  1325, 

DEPARTURE: 

what  shall  be  in  replevin  1130. 

DEPOSIT: 

at  sale  by  auction,  when  recoverable,  T74. 

DEPOSITION: 

where  not  evidence,  735. 
of  Gentoo,  839. 

DESCENT: 

where  it  tolls  entry,  715. 

DETINUE: 

where  this  action  will-  lie,  653. 

the  goods  or  value  may  be  recovered,  ib. 

property  must  be  in  plaintiff,  at  the  time  of  the  action 

brought,  654. 
but  property  without  having  had  possession  is  sufficient, 

ibl 
detinue  will  lie  for  specific  goods  only,  ib. 
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defendant  tnustbe  in  possession,  655. 

grounds  of  the  action,  ib. 

l^ilment  not  traversable,  iW. 

of  the  general  issue  non  detinet,  656. 

what  may  be  given  in  evidence  under  it,  ib. 

form  of  the  judgment,  ib. 

DEVASTAVIT : 

what  is  8uch»  289,  763. 
DEVIATION: 

nature  and  effect  of,  on  contracts  of  insurance,  977. 

what  will  justify  a  deviation,  980, 1. 
DEVISE: 

see  Will. 
DEVISEES: 

liability  of,  upon  bond  made  by  testator,  58(>. 

DEVISEE  OF  TERM: 

what  he  must  prove,  7^6,  7* 

DISCONTINUANCE: 

in  pleading,  4  n. 
of  estate,  716. 

of  the  different  methods  by  which  an  estate  may  be  dis- 
continued, ib. 
•tat  11  H.  7*  c.  20.  relating  to  discontinuances  by  wife, 

717. 
'     Stat.  39.  H.  6.  c.  S&  relating  to  discontinuances  by  hus- 
band, 718, 
DISSEISIN : 

what  amounts  to,  7^4. 

DISSEISOR: 

account  does  not  lie  against,  1. 
DISTRESS: 

distress  formerly  considered  as  a  pledge  only,  657. 

for  what  a  distress  may  be  taken  at  common  law,  by 

prescription,  by  statute;  668. 
of  the  ^neral  rule,  that  all  moveable  chattels  may  be 

distramed  for  rent  arrear,  660. 
what  tbinffs  are  privileged  absolutely,  661. 
what  conditionally,  662. 
what  may  be  distrained,  damage  feasant,  ib. 
uho  may  distrain^ 

recoverors  of  manors,  &c.,  663. 

personal  representatives  of  tenants  of  freehold 

rents,  ib. 
husbands  seized  in  right  of  their  wives,  664. 
tenants  pur  auter  vie,  ib. 
person  entitled  to  separate  herbage,  ib. 
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tenant  in  common,  (565, 

executor,  ib. 

mortgagee,  ib. 

commoner,  ib. 

lessee  for  years  having  assigned  cannot  distrain, 
606. 
of  the  time  at  which  a  distress  may  be  taken, 

at  common  law,  6(i6y 

by  Stat.  8  Ann.  c^  14.,  ib. 

possession  of  personal  representative  is  the  posses- 
sion of  tenant  under  this  statute,  ()(J7. 

distress  for  rent  must  be  taken,  in  the  day-time, 

ib. 
of  the  place  where  a  distress  may  be  taken^ 

distress  for  rent  service  must  be  taken  on  the  land 
667. 

of  distraining  in  houses,  ib.  668. 

if  separate  demises,  distress  must  be  on  the  several 
premises,  668. 

of  fresh  suit,  ib. 

how  to  proceed  when  goods  are  clandestinely  re- 
moved, 668. 

of  driving  the  distress- out  of  the  hundred,  669* 

remedy  for  the  same,  ib. 

where  growing  crops  may  be  laid  up,  670. 

of  the  sale  of  distresses  for  rent  arrear  under  stat 
2  W.  &  M.  c.  6.,  ib. 

where  an  action  for  pound-breach  will  lie,  671. 

duty  of  pQund*keeper,  ib. 

where  rescous  lies,  672. 

of  abusing  the  distress,  and  thereby  becoming  a 
trespasser,  ab  initio,  673. 

statute  provisions  on  this  subject,  11  0«  2.  c.  19. 
s.  19.  and  17  6.  2.  c.  38.  s.  8.,  ib. 

construction  of  11  G.  2.  c.  19.  s.  19.»  1263  n. 

trespass  will  not  lie  for  excessive  distress  merely, 
674. 

nor  for  irregular  distress,  where  irregularity  is  not 
an  act  of  trespass,  1263. 

DISTURBANCE: 
of  common,  425. 
of  seat  in  pew,  1078  n. 

DITCHES: 

rule  concerning,  1257. 

DIVIDENDS : 

not  apportionable,  600  n. 
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DOCKET: 

of  judgment,  where  necessary,  761. 

DOMESDAY: 

book»  evidence  as  to  ancient  demesne,  736L 

DOOR: 

breaking  open,  l!278« 

DRUNKENNESS: 

where  ground  of  avoiding  deed,  5d& 

DUR ANT  E  ABSENTIA : 
administration,  755« 

DURESS : 

plea  of,  to  debt  on  bond,  537* 
must  be  of  the  person,  ib. 
replication  to  plea  of,  538» 

E. 

EJECTMENT: 

nature  of  the  action,  678. 

short  account  of,  ib. 

party  who  has  the  legal  estate  must  prevail,  679. 

expmnation  of  Lord  Mansfield's  doctrine  in  Lade  r. 

Holford,  ib. 
plaintiff  must  recover  on  the  strengUi  of  his  own 

title,  681. 

hy  whom  ejectment  may  be  brought, 

by  copyholders,  (Kl. 

by  guardian  in  socage  and  testamentaiy  guardian, 

683. 
by  mortgagee,  and  herein  of  staying  the  proceedings 

under  stat.  7  6.  9.  c.  20.  683  and  n. 
c6mmi ttee  of  lunatic  cannot  bring  ^ectment,  684. 
what  description  will  be  sufficient  of  the  thing  for 

which  ejectment  is  brought,  ib. 
instances  of  insufficient  description,  685. 
of  entries  before  ejectment  brought,  087. 
to  avoid  fine  with  proclamations,  ib. 

of  the  declaration, 
venue,  701. 

demise  laid  must  be  such  as  title  warrants,  702. 
on  what  day  demise  must  be  laid,  703. 
of  the  term  for  which  demise  is  laid,  ib. 
court  will  permit  term  to  be  enhiiged,  704  n. 
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in  what  cases  the  declaration  ought  to  state  that 

the  demise  was  by  deed,  704. 
ouster  should  be  stated  after  the  demise^  705. 
of  the  notice  subscribed  to  the  declaration,  ib. 
of  the  day  of  appearance,  ib. 
what  shall  be  considered  good  service,  706. 
how  to  proceed  where  difficulties  arise  as  to  the 

service,  ib. 
of  moving  for  judgment  i^inst  casual   ejector, 

707. 

at  what  time  tenant  must  appear  in  town  and  coun- 
try cauQjes,  ib. 

substance  of  consent  rule,  708; 

difference  between  consent  rule  in  C*  B.  and  com- 
mon consent  rule  in  B.  R*,  709* 
'   argument  raised  on  this  difference,  as  to  proving 
defendant  in  possession,  determination  of  the 
court  of  B.  R.  on  this  point,  ib. 

of  the  special  consent  rule  in  B.  R.,  ib. 

tenant  bound  to  give  notice  by  stat.  to  landlord,  of 
delivery  of  declaration,  ib. 

of  the  landlord  being,  made  defendant,  710. 

who  shall  be  considered  as  a  landlord  for  this  pur* 
pose,  ib. 

parson  not  permitted  to  defend  for  a  right  to  enter 
and  perform  divine  service,  ib. 

provisions  of  stat.  4  Geo.  9.  c.  28.  S  ^»  4*»  relating 
to  re-entries  for  non-payment  of  rent,' 711. 

construction  thereof,  712. 

what  shall  be  considered  as  a  vacant  possession,  713* 

Of  the  Pleadings:/ 

antient  demesne,  714» 
"    defence  on  the  ground  of  right  of  entiy  havipg  been 
taken  away,  715. 

by  descent,  ib. 
by  discontinuance,  716. 
by  fine  and  non-claim,  718. 
by  stat  of  limitations,  722. 
evidence: 

on  the  part  of  lessor  of  plaintiff,  72& 

by  devisee  of  term,  ib. 

administrator,  727. 

tenant  by  elegit,  ib.— See  Elegit. 

landlord,  728. 

mortgagee,  732. 

rector,  ib.  *  ^ 


INDEX. 

lessor  of  plaintiiT  must  prove  tenants  in  possessioo, 
733. 

evidence  on  the  part  of  defendant,  738. 

plaintiff  may  recover  less  than  he  declares  for,  739. 

form  of  judgment,  739. 

eveiy  intendment  will  be  made  to  support  the  judg- 
ment, 740. 

execution,  ib. 

see  Error — Notice  to  Quit — Mesne  Profits. 

ELEGIT: 

tenant  by,  what  he  must  prove,  728. 

EMBARGO: 

nature  of  923. 

effect  of,  on  contract  of  insurance,  ib. 

ENLARGEMENT: 

of  demise  in  ejectment,  704  n. 

ENTRY: 

actual  entry,  where  necessary,  687. 

where  not,  ib. 
tolled  by  descent,  715. 

entry  into  part  is  a  suspension  of  rent»  but  not  of  a  co- 
venant to  repair,  511  n. 
what  is  a  waver  of  a  right  of  entry  for  a  forfeiture,  698^ 

EQUITY  OF  REDEMPTION: 

release  of,  good  consideration,  41  n. 

ERROR: 

writ  of  error,  in  account,  can  be  brought  after  second 
judgment  only,  5. 

no  writ  of  error  allowed  after  verdict  in  ejectment,  un- 
less plaintiff  in  error  finds  bail,  741. 

time  within  which  writ  of,  must  be  l^ought,  1109  n. 

of  the  costs  in  error  in  replevin,  1164. 

ESCAPE: 

of  the  remedy  at  common  law,  603. 

by  statutes,  ib. 

debt  for  escape,  more  eligible  proceeding  than  action  on 

the  case,  605* 

sheriff  liable  for  escape  after  recaption  on  escape  war- 
rant, ib. 

of  voluntary  and  negligent  escapes,  ib. 

of  escapes  upon  habeas  corpus,  606. 

sheriff  liable  for  escape,  though  judgment  on  process  be 
erroneous,  606. 

so  where  court  has  not  jurisdiction,  607. 
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Stat  8  &  9  W.  3.  c.  -27.  s.  1.  relative  to  the  duty  of 
gaoler;  s.  8.  refusal  to  shew  the  prisoner  to  be  deemed 
an  escape;  s.  J>.  gaoler  to  give  notice  in  writing  of 
persons  in  his  custody — such  note  to  be  evidence, 

608,9. 
of  recaption,  609. 

prisoner  in  execution  being  permitted  by  plaintiflF  to  go 
at  large,  was  considered,  at  common  law,  as  a  satis- 
faction of  judgment,  610. 
consequences  of  this  rule,  ib.  61  !• 
persons  imprisoned  for  small  debts  may  apply  for  their 

discharge  after  having  lain  in  prison  for  a  year,  ib. 
by  whom  and  against  whom  an  action  for  escape  may 

be  brought,  612,  3. 
of  the  declaration,  614. 
what  averments  are  necessary,  ib. 
pleadings, 

recaption  before  action  brought,  615. 
a  plea  to  an  action  against  the  marshal,  &c.  for 
the  escape  of  a  prisoner  in  custody  for  a 
debt,  after  stating  the  return  of  the  prisoner 
into  custody  after  such  escape  before  action 
brought,  ought  to  shew  a  detention  of  him 
by  the  officer,  down  to  the  commencement 
of  the  action,  or  a  legal  discharge  from  that 
detention,  616. 
proof  necessary  to  support  the  action  for  es- 
cape, 616. 
ESCROW: 

.what  is  an,  532. 

ESTOPPEL: 

of  replying  the  estoppel  tu  nil  babuit  in  tenementis, 
in  covenant,  513. 
in  debt,  600.  • 

asBigiiee  of  reversion  may  take  advantage  of  estoppel 
running  with  the  l^nd,  513. 

what  is  necessary  in  order  to  give  a  party  the  benefit  of 
an  estoppel,  514. 

where  the  estoppel  will  not  operate,  515. 

a  verdict  found  in  trespass  on  any  fact  or  title,  distinctly 
put  in  issue,  may  be  pleaded  as  an  estoppel  in  ano- 
ther action  between  the  same  parties,  1274. 

EVICTION: 

lessee  may  plead  eviction,  but  not  a  mere  trespass,  in 
bar  to  covenant  for  rent  arrear,  511. 
debt,  599- 


/\ 
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avowry,  1155,  6. 
use  and  occupation,  133& 
EVIDENCE : 

in  action  for  adulteiy,  15. 

marriage  must  be  proved,  ib. 

what  sufficient  proof  of,  ih. 
identity  of  parties,  how  it  may 

be  proved,  23, 
Fleet-Dooks  not  evidence,  ib. 
where  dechuration  of  wife,  and  letters  written 
fay  her,  are  evidence ;  where  not,  24. 
in  actions  by  assignees  of  bankrupt,  what  must  be 

proved,  253. 
supersedeas  of  commission,  evidence  of  commission  is- 
suing on  particular  day,  287* 
in  actions  by  husband  and  wife,  295. 
in  actions  on  bills  of  exchange,  370. 

on  executing  writ  of  inquiry,  ib. 
of  protest,  374. 
on  promissory  notes,  390« 
against  carriers,  41& 
in  debt, 

on  foreign  judgment,  528. 
on  bond, 

how  to  prove  execution^  351. 

•deliveiy,  ib. 

deed  executed  in  East  In- 
dies, 534. 
bond  void,  535. 
plea  of  payment,  557* 
for  rent  arrear,  601, 2. 
against  sheriff  for  escape,  ffl6. 
on  penal  statutes, 

must  prove  that  action  was  brought  with* 
in  limited  time,  621. 
on  statute  against  bribery  at  elections  of  mem« 
bers  of  parliament, 

that  action  was  brought  within  limited 

time,  634. 
not  necessary  to  shew  that  precq>t  was 

returned,  if  not  alleged,  ib. 
immaterial  variances  between  precept  al- 
iened and  proved,  635. 
copy  of  poll  admissible  evidence,  635. 
not  necessary  to  prove  that  par^  bribed 
had  a  right  to  vote,  636. 
in  actions  for  deceit, 

scient  er  must  be  proved,  642. 
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in  detinue,  656. 
in  ejectment, 

on  the  part  of  lessor  of  plaintiff,  726. 
on  the  part  of  defendant,  738. 
of  a  fine,  7£2. 

in  trespass  for  mesne  profits,  744. 
in  actions  by  and  against  executors,  781. 
of  the  execution  of  wills  required  by  the  fifth  section  of 

the  statute  of  frauds,  843. 
in  actions  on  the  game  laws,  870, 1355. 
on  policies  of  insurance,  988. 
for  libel,  1017* 

for  malicious  prosecution,  1024. 
for  a  nusance,  1086. 
relating  to  partners,  1096. 
in  quo  warranto  informations,  1120^  1355. 
ita  actions  forrescous,  1166. 

for  seamen's  wages,  1180. 
for  slander,  1S02. 
.   on  Stat.  2  &  3  Edw.  6.  c  1.3.  for  not  setting 
out  tithes,  1849. 
for  trespass,  what  may  be  given  in  evidence 
under  the  general  issue,  1268. 
EXECUTION: 

when  execution  and  act  of  bankruptcy  on  same  day, 
priority  may  be  inquired  into,  204, 205  n. 

EXECUTOR: 

when  entitled  to  standing  com,  1306  n. 
account  by  and  against,  3. 
see  Administrator. 

EXPRESS: 

malice,  where  not  necessary  to  prove,  1026,  and  n.  1034. 
warranty, 

action  lies  on,  642. 

in  insurance,  964. 


FACTOR: 

his  employment,  784. 

nature  of  a  del  credere  commission,  ib.  n. 

factor  cannot  pledge  the  goods  of  principal,  either  by 

delivery  of  the  gmds,  or  by  indorsement  of  a  bill  of 

lading,  785. 
may  sell  on  credit,  786. 
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nle  by  factor  creates  a  contract  between  owner  and 

buyer,  787  printed  786. 
Victor  has  a  lien  for  bis  general  balance,  789. 
limitations  of  this  tule  of  law,  790. 
principal  is  civilly  responsible  for  deceit  of  fectof,  792. 
factors  good  witnesses  from  necessity,  793. 
so  persons  who  are  to  have  a  share  of  the  profit^  ib. 
FALSE  IMPRISONMENT: 
what  is  such,  873. 
action  for,  ib. 
statutes  rdating  to  actions  brought  against  J.  P.  and 

constables  for  false  imprisonment,  &c.  879. 
justification, 

by  party  and  ofiicer,  885. 
under  process  issuing  out  of  superior  and 
inferior  courts,  886. 

„„„  „ .  ^,.  °"^  ^f  foreign  court,  888. 

FEE-FARM :  see  6&9. 

FEME  COVERT: 

where  considered  as  feme  sole,  279. 

FENCES: 

escape  of  cattle  through  defect  of,  1150. 
FINE : 

actual  entry  necessary  to  avoid  fine  levied  with  proc/a- 

mations,  but  not  a  fine  at  common  /aw,  687* 
in  what  cases  an  entry  is  barred  by  fine  and  non-claim, 

718. 
how  proved,  72-2. 
how  proclamations  proved,  ib. 
nRE: 

insurance  against,  1007,  printed  1000. 
loss  by,  in  marine  insurance,  930. 

FISHERY: 

several,  796. 
free,  797. 
common  of,  800. 

FIXTURES: 

what  are,  1305. 

FLEET-BOOKS: 
not  evidence,  93. 

FORBEARANCE: 

of  suit,  where  a  consideration,  48. 

FORFEITURE: 
^    what  shall  be  a  waver  of,  698« 
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FRACTION: 

of  a  day,  when  allowed,  204,  203  n. 

FRAUDS,  STATUTE  OF: 

of  the  persons  who  are  supposed' to  have  drawn  this  sta- 
tute, 801.  ' 
first  and  second  section,  802. 
construction,  803.  * 
third  section,  806. 
mere  cancelling  of  lease,  not  a  deed  or  note  in  writing 

within  this  clause,  ib. 
fourth  section  relating  to  agreements,  806. 
general  remarks  on  this  section,  ib.,  807* 
first  clause  of  fourth  section,  as  to  liability  of  personal 

representatives,  807. 
second  clause,  as  to  answering  for  the  debt^  &c.  of  ano- 
ther, 808. 
cases  within  this  clause,  808  to  813. 
parol  agreement  to  answer  for  the  debt  of  another,  and 
also  to  do  some  other  thing,  is  void  for  the  whole,  812. 
cases  not  within  the  second  clause  of  the  fourth  section, 

813  to  818. 
third  clause,  as  to  charging  persons  upon  agreements 

made  in  consideration  of  marriage,  818. 
does  not  extend  to  mutual  promises  to  marry,  ib. 
fourth  clause,  as  to  agreements  made  upon  a  sale  of 

lands,  or  any  interest  in  them,  818.  ' 

sales  of  land  by  auction  within  this  clause,  820. 
entry  by  auctioneer  is  sufficient  to  bind  the  parties  as 

to  sale  of  land,  821. 
fifth  clause,   relative  to  agreements  to  be  performed 

within  a  year  from  the  making,  ib. 
how  the  word  agreement,  in  the  fourth  section,  is  to  be 

construed,  823. 
seventeenth  section,  824. 
to  what  contracts  it  extends,  ib.,  825. 
cases  within  the  statute,  ib. 
cases  not  within  the  statute,  ib. 
growing  crop  of  grass  not  considered  as  goods,  820. 
what  snail  be  considered  Stn  acceptance  of  goods,  so  as 

to  take  a  case  out  of  the  statute,  ib.  827* 
note  or  meimorandum  in  writing  of  bargain,  828. 

what  shall  be  sufficient,  ib. 
of  the  signature,  829. 
by  agent,  830. 

auctioneer  or  broker,  agent  of  both  parties,  ib. 
parol  authority  sulHTicient  to  constitute  agent,  832. 
see  Will. 
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FREE  FISHERY: 

meaning  of  the  terBi»  79T> 

FREIGHT: 

insunnoeof,  915. 

cues  relating  to,  500, 1,  507  n. 

FRESH  RIVERS: 

ami  of,  to  whom  it  belongs,  794. 


GAME: 

opinion  of  Blackstone  as  to  the  property  of  the  game 

being  vested  in  the  king  alone»  850. 
qualification  required  by  atat  3S  &  23  Car.  2.  cSS.,  858. 
construction  of  this  statute,  ib. 
who  may  appoint  gamekeepers,  800. 
deputations  of  gamekeepers  must  be  r^stered,  865. 
Stat  5  Ann.  c  15.  against  higgle  carriers,  &c.  haviqg 

game  in  their  possession,  863,  8. 
Stat  38  Geo*  2.  c  1%  imposing  penalties  for  the  sale  of 

game  by  persons  qualified  or  not  qualified,  ib.  n. 
what  shall  be  deemed  an  exposing  to  sale,  865  n. 
penalties  to  which  unaualified  pervoos  sure  liable  for 

keeping  or  using  greynounds,  &c.  for  the  destruction 

of  the  game,  803. 
hound  is  not  within  this  statute,  ib.  xu 
J.  P.  cannot  seise  the  gun  of  a  gamekeeper,  864  n* 
how  the  penalties  are  to  be  recovered,  866,  printed  856. 
penalties  for  killing  game  at  improper  seasons,  867. 
fi>rm  of  declaration  in  an  action  on  the  game  laws,  868. 
not  necessary  to  n^;ative  qualifications  specially,  80S  n. 
Joint  action  may  to  maintained  against  several  defen- 
dants, 870. 
of  the  evidence  necessaiy  to  support  the  action,  ib. 
penalties  imposed  by  certificate  act,  871. 
if  party  refuses  to  produce  certificate,  name  must  be 

demanded,  879. 
who  may  demana  production,  ib. 

GAMING: 

statute  as[ainst,  avoiding  bonds,  bills,  notes,  &c.  317* 
innocent  indorsee  of  note,  given  for  money  lent  to  game, 

cannot  recover,  ib.  n. 
see  Wager. 
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GENERAL  AVERAGE :  905.   • 

OENTOOt 

deposition  of,  839. 

GLEANING: 
Megei,  1360. 

GRANT: 

non  existing,  when  proper  to  plead,  1283. 

GROSS: 

common  in,  422. 

GUARDIAN: 

in  socage,  2, 682, 3  r. 
testamentary,  683  n. 
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HABEAS  CORPUS  : 
of  escapes  upoti,  606. 

HABERE  FACIAS  POSSESSIONEM: 
-    writ  of^  740. 

HAT: 

how  tithed,  1082. 

HEARSAY: 

evidenoe,  when  admissible,  734* 
^  dedaratioDS  post  litem  motam  not  admissible,  ib. 

HEIR:  , 

account  bv,  1.  * 

covenant  by  and  against,  475r»  481. 
'  '^  debt  on  bond  of  ancestor  a|[aihst,  581. 
not  bound  unless  named,  ifo.  n. 
how  to  declare  against  collateral,  582. 
liability  of,  as  to  land  aliened,  595. 
rules  as  to  the  heir  taking  by  purchase  or  descent,  584. 
plea  by,  686. 
judgment  against,  588. 

HERALD: 

books  of,  where  evidence,  739. 

HIGHWAY: 

Of  pl^uiing,  1280. 

HOLDING  OVER: 

penalty  on,  592, 3, 4.      •    ^ 
yoLiii.  3  A 
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HOPJ)UTT: 

wifer  on,  1348. 

HORSE  RACES: 
wagen  on,  134& 

HORSES  : 

doctrioe  relating  to  warranty  of,  644. 
•ale  of,  when  stolen,  1900. 

HUSBAND  AND  WIFE: 
•ee  Baron  and  Feme. 

I. 

JEW: 

marriage  of,  99  and  n« 

IMPLIED: 

covenant,  457. 
malice,  1903« 
warranty,  640* 

IMPRISONMENT: 
weFalae. 

INDEBITATUS: 

aastimpait,  nature  of,  68. 

INDORSEMENT: 

of  the  different  kinda  of,  344. 
blaidci— >in  f  ull»  ih. 
'    blank  indorKmenta  may  be  ttnick  ont,  344  n* 

not  necenaiy  to  add  tbe  words '*  or  oidei^*  to  speeial  in* 

dorMmen^  *34& 
bill  payable  to  A.*8  onler  ia  payable  to  A* — ao  bill  in- 

doraed  to  A*8  order  ia  payable  to  A.,  347* 
action  will  not  lie  on  an  iiidiorBement  of  part  of  the  sum 

mentioned  in  the  bill,  347. 
indorsement  of  perscm  beacii^  the  same  name  with  payee 

will  not  conter  title,  because  hand-writing  of  payee 

must  be  proved,  948. 
bonk  fide  bolder,  for  a  valuable  conaideratioi^  of'  bills 

pajiible  to  bearer,  or  to  order,  but  indorsed  in  blank, 

entitled  to  payment,  although  bills  have  been  stokn 

or  kMt,  348, 9. 
holder  of  bill  payable  to  bearer  must  shew  that  he  gave 

valuable  .consideration  for  it,  350. 
of  the  party  in  whom  the  right  of  transfer  is  vested,  350« 

Jersonal  representatives  may  indorse  bills^  351, 
ill  indorsed  to  executors^  how  to  declarei  ibk. 
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INFANT: 

account  does  not  lie  against.  4.^ 

cannot  be  guardian  in  socage,  ib« 

marriage  of,  19. 

not  liable  as  acceptor  of  a  bill  of  ex'change,  though 

drawn  for  necessaries,  ft99* 
of  the  plea  of  infancy: 

in  assumpsit,  IS2« 
covenant,  613. 
debt  on  bond,  554. 
debt  for  rent,  600. 
for  what  necessaries  cbaigeaUe,  192. 
where  liable,  having  connrmed  the  contract  at  full  age, 

195. 
whetiier  bond  of  infant  be  void  or  voidable,  554  ii. 

INFERIOR  COURTS: 

of  the  idicsiations  necessary  in  a  dechuratioa  on  promises 

in  an  interior  court,  100. 
how  officer  or  party  must  justify  under  process  4if,  S80. 

INFORMATION : 

In  nature  of  quo  warranto,  1069. 

INJUNCTION: 
perpetual,  74S. 

INNKEEPER: 

whether  he  mav  retain  until  paid,  tdtS,  1398  n. 
where  he  may  oe  a  bankrupt,  179. 
liability  of,  as  to  guests'  goods,  1555« 

INNUENDO: 
nature  of,  1198. 

INQUIRTr 

Stat  22  &  93  Can  2.  depriving  plaintiff  of  costs  in  actions 

for  assault  and  batleiy,  where  he  recovers  under  40f. 

does  not  extend  to  writs  ot  inquiry,  40. 
if  jurors  give  a  defective  verdict  under  stat  17  Car.  t. 

c.  7.  omission  cannot  be  supplied  by  a  writ  of  inquiry^ 

1161  n. 

INSTALMENTS: 

how  to  sue  for  money  due  by,  531  n. 

INSURANCE: 

definition  of,  894. 
of  marine  insurance,  895.' 
nature  of  this  contract,  ib. 
of  the  policy,  ib. 

3A9 
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dilBtttat  kind*— intereit — ^wager-»opeii-»Taltied,  806p  ?• 
requiaititt, 

1.  name  of  insured,  897* . 

2.  name  of  ship,  900. 

3«  subject  matter  of  insurance,  SOU 

4.  the  voyage,  ib. 

5.  the  perils,  004. 

&  the  memorandum,  005. 

term  general  average  explained,  ib. 
of  a  loss  by  stranding,  907. 
7.  the  date,  908. 
&  the  stamp,  ib. 

amount  of  present  stamp  duty,  ib. 
in  what  case  a  new  stamp  is  necessary,  910. 
how  policies  are  to  be  construed,  911. 
wk0  maf/  be  tiMtfr«d—4dien— neutral,  912. 
wkomay  be  insurers,  913. 
at  common  law,  ib. ' 
insurance  companies,  ib. 
restrictions  imposed  by  statute  on  insurances  by  partners, 

914. 
of  the  subject  matter  of  insurance,  915. 
of  insuring  freight,  ib. 
in  what  cases  assured  will  be  entitled  to  lecoyer  on  an 

insurance  of  freiffbt,  ib. 
assumpsit  the  usuiu  remedy  on  policy  of  insuranoev  948. 
how  the  dedarajtkm  ought  to  be  fiamed,  ib. 
non  assumpsit  usually  pleaded,  except  where  ac- 
tion is  brought  against  the  two  insurance  com- 
panies, 951. 
eonsolidaiion  rule : 
nature  of,  951. 
account  of  its  first  introductiou,  ib. . 

of  <Ae  several  grounds  of  defence  r 
1.  alien  enemy,  953. 

d.  that  the  voyage  insured  was  jprobibited,  or  that 
the  goods  were  intended  tor  carryii^  on  an 
illq;al  commerce,  953. 
trading  with  an  enemy»  954. 
trading  to  the  Cast  Indies,  ib. 
trading  under  licen^  ib. 
trading  in  contravention  of  a  statute  or  proclama- 
tion, 957»  8. 
S«  False  all^tion,  misrepresentation,  or  conceal- 
ment of  truths  as  to  material  facts,  will  vacate 
policy,  9iS. 
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4*  non-compliance  with  warranty,  either  expreM  or 
implied,  vacates  policy,  9S4. 

of  express  warratUies : 

I.  time  of  sailing,  S05. 

S.  safety  of  ship  at  a  particular  timej  066* 

3,  to  depart  with  convoy,  067. 

comoy  roust  be  appomted  by  government,  ib« 
and  sailing  instructions  must  be  obtained,  969, 

andn. 
ship  must  conHnue  with  convoy,  909*  ^ 
statute  coropellkig  ships  to  sail  with  convoy,  970. 
exceptions,  ib.  n; 

4.  that  the  ship  is  neutral  property,  971« 
requisites  to  satisfy  this  warranty,  ib. 

of  the  evidence  usually  adduced  to  falsify  this 
warranty,  973. 
d*  Aee  of  oipture  in  port,  977* 

implied  warraniy  : 

1.  not  to  deviate,  977* 

what  will  justify  a  deviation^  980. 
d.  sea-worthiness,  982. 
implied  condition,  that  ship  shall  be  fumiihed 
with  every  article  necessary  for  the  purpose  of 
safe  navigation,  983. 
as  pilots,  &c  ib. 

statutes  relating  to  pilotage,  984  n. 
re-4issurance,  nature  (h,  985. 

illegal  by  statute,  except  in  three  cases,  ib. 

wager  policy: 
explaiiml,  ib» 
.    law  relating  to,  previously  to  stat  19  G.  S.  c.  37*>  ib. 

1)rovisioas  of  that  statute,  98& 
breign  ships  exempted  from  its  operation,  ib.  n. 
evidence: 

what  proof  is  necessary  to  support  action  on  po- 
licy, 988. 
return  of  premium : 
.    in  what  cases  assured  will  be  entitled  to  a  return  of 
the  whole,  or  part  of  the  premium,  994. 
counsel  in  openmg  ought  to  demand  premium, 
where  it  is  intended  to  insist  on  it  on  fieulure  of 
claim  for  loss,  1001. 
receipt  in  policy  is  evidence  of  receipt  of  premium, 
1000. 
insurance  upon  lives :' 
defined,  1003. 


ISUUL 

utiBty  of  thit  iiiMiraiioe»  ik  ^ 

Dimes  of  ieveiBl  corporttioDS  and  societies  eits-^ 

blisbed  for  this  purpose,  ilk 
party  insuring  life  must  be  inteiested,  IM4* 
name  of  persote  tsteresled  must  be  inserted  in  policy^ 

ib. 
eieditw  ie  iateicsted  in  life  of  his  debteri  1005. 
insured  must  8ubecri\>e  a  dedaratioii  touching  his- 

age»  stste  of  health,  &c.,  ib.,  1006« 
cases  velattng  to  #affanties  of  this  kind,  ib.  n. 

nature  of,  1007,  printed  1000. 

not  assignable  without  consent,  ib. 

assured  must  be  interested,  ib« 

of  the  conditions  of  the  printed  i^frepiosals,  and  hovr 

satisfied,  1008. 
where  the  premSuhi  is  not  paid  within  fifteen  day» 
after  expiration  of  year,  whether  insai^  be  liable 
in  case  of  loss,  1009« 
see  Abandoomenty  A4Jn8tnieDf. 
INTEREST^ 

in  what  cases,  and  to  what  time  interest  is  recoverable, 

974; 
in  policies,  see  tit  Insursnce,  Wager  PoKcy,  and  Insui- 

ance  on  Lives  and  Fire, 
of  witnesssa,  69t# 

JOINT  AND  SEVERAL: 

of  joint  and  several  ptomissory  notes,  383. 

of  Joint  and  several  covenants,  459. 

action  follows  nature  of  interest,  400. 

where  the  interest  is  joint,  action  must  be  brought  by 

survivors,  400, 1. 
death  of  companions  must  be  averred,  ib. 

K)INT  TENANTS: 
account  by,  2. 

of  laying  the  demise  in  ejectment  by  joint  tenants,  799U 
possession  of  one,  whereof  both.  726.  1319. 
where  joint  tenancy  must  be  pleaded  or  given  in  evi- 
dence, 1314* 

JUDGMENT:    . 

where  a  party  must  shew  it  in  a  justifiealion  in 

pass,  885,  6. 
wtiere  sheriff  must  shew  it,  ib. 
foreign  indebitatus  assumpsiuUea  on»  70» 
how  proved^  69&    , 
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debt  lies  pn*  MB.    See.  Debt  ,  • 

of  confessing,  by  executor,  777. 
Iii^K  jiidgtuent,  how  proved^  6§(k 
fonn  of,  n.  S, 

account,  7. 

debt  on  bond  against  heir,  588* 

detinue,  036. 

leplevkn  llMi 

txorer,  ia99i 
debt  on,  589. 

JUSTICES  OF  THE  PEACE: 

actions  against  shall  be  laid  in  proi>er'cbunty,  879* 

may  plead  general  issue,  ib« 

iiohce  of  suit  must  be  deliTered  to  i.  P.  oms  calendar 

month  before  action,.  880. 
J.  P.  may  tender  amends,'  881. 
within  what  time  actions  against  J.  P.  must  be  bibught, 

884. 

JUSTIFICATION: 

in  defence  of  perscfn,  32. 

possession,  ib. 
by  officers  executing  piocess^  34. 
pleas  of,  under  judicial  process  out  of  superior  and  infe* 

rior  courts,  686,  7. 
of  pleading  process  of  foreign  courts,  888. 
load  and  transitoiy,  37. 
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LANDLORD)  AND  TENANT: 

action  by  landlord  against  tenant  for  misusing  form,  58. 
.  whane  ltu(idlord  may  justify  an  entry  oni  land  demised 

1««1,  «,  i«77.    , 
where  btndlord  may  re^eitter^  098* 
of  eridence  by  lancuord  to  support  ejectment,  7S8. . 
tenant  shall  not  be  permitted  to  object  to  title  of  hik 

landlord,  681. 
where  tenant  shall  pay  double  the  yearly  mdlut  for  Wil« 

fully  holding  over,  59ft,  3. 
where  tenant  shall  pay  douhlt  reni  for  not  quittiil^;  596. 
tenants  must  give  notice  to  landlords  of  ejectmenu,  709. 
see  Ejectment— -Notice  to  qiiifr—Rent 
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LATITAT:  ; 

of  replying  a  latitat  to  a  plea  of  statute  of  limitatioDS,  140. 
may  be  commencement  of  suit  or  process  only,  to  bring 
party  into  court,  157  n. 

LEASE ; 

parol,  when  good,.  8M,  805. 

made  by  an  attorney,  where  void,  405. 

modem  doctrine  relfiting  to  leases  from  year  to  year,  668. 

where  a  license  to  occupy  amounts  toa  leasee  1377- 

LEGACY : 

where  an  action  will  ncft  lie  for,  77S. . 
in  what  order  to  be  paid,  760. 

LEGITIMACY: 

•  child  may  be  ill^ttimate,  though  husband  is  within  the 
kingdom,  790. 

where  huslnind,  bv  course  of  nature,  cannot  hare  been 
the  father,  child  is  ill^itimate,  ib. 

wife  is  witness  of  necessity  to  prove  adulterous  inter- 
course, ib. 

but  non  access  must  be  proved  by  other  witnesses,  iK 

even  though  husband  be  dead,  73}. 

LEVANT  AND  COUGHANT: 

meaning  of  these  terms,  420  n.  4129. 

LIBEL: 

defined,  lOU. 

remedy  for,  by  an  action  on  the  case,  ib. 

where  it  lies,  ib. 

where  not,  1012. 

bow  the  declaration  ought.to  be  framed,  1015. 

what  may  be  pleaded,  lOlO. 

if  libel  l>e  true,  defendant  may  justify,  ib. 

€9i4ence : 

what  necessary,'  where  libel  is  in  a  foreign  lan- 
guage, 1017. 
statute  relating  to  printers,  pubiisherB,  and  pn>> 
prietors  of  newspapers,  lOfO. 
jury  may  give  general  veraict,  1033. 

LIBERTY: 

personal,  injury  to,  873. 

LICENSE: 

to  alien,  460* 

to  trade,  954. . 

executed  cannot.be  countermanded,  1086«r 

plea  of,  to  action  for  trespass,  1%16. 
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what  defendant  must  proire  in  support  of  plea  of  license, 
where  plaintiff  replies  de  inj.  s.  p.  a.  t  c,  1277. 
LIEN: 

of  carriers:, 

how  it  arises^  407* 
of  fiictors,  789. 
nature  of  li^ns,  1318. 
what  persons  have  ^neral  liens»  IdtO. ' 
how  a.  sight  of  detauier  may  be  waved.  1322. 
LIFE : 

insurance  on,  1003. 

LIGHT: 

action  lies  for  obstruction  of,  107C. 

LIGHTER: 

where  insurer  liable  for  loss  on  board  of,  019« 

LIMITATION : 
statute  of, 

in  formeddn,  1109  n, 
writs  of  error,  ib. 
rule  of  courts,  of  equity',  ib. 
in  the.  case  of  bond,  ib. 

ejectment  ib. 
in  quo  warranto,  11 19* 

LIMITATION  OF  ACTIONS : 
in  adultery,  14. 
assault  and  battery,  38. 
assumpsit,  133. 

what  acknowledgment  will  take  a  case  out  of  the  statute 
135.  ■ ' 

of  the  replication  of  process  sued  out,,  to  plea  of  statute 
of  limitations,  140. 

of  executors  renewingsui  ts  commenced  by  testator,  143, 4. 
of  the  Stat  4  Ann.  c.  16.  s.  19.  permitting  defendants'to 
be  sued  within  a  limited  time  after  returning  from  be- 
yond seas,  146# 
in  action  of  debt  for  rent  arrear,  601. 
for  escape,  605. 

for  not  setting  forth  tithe,  1219. 
ejectment,  722. 
imprisonment,  891. 
Kbel,  1017. 
replevin,  1157. 
slander,  1196. 
LIVES: 

insurance  on,  1003. 
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LOCAL  AND  TRAHSITORY : 

whfere  covenant  on  lease  is  local  and  wbere  transitorjr,  4QI. 
of  load  and  transitory  justifications,  37. 

LONDON: 

custom  of,  as  to  femes  oorert  sole  traders,  279  n. 
aa  to  apprentices,  512  vu 

LORD  OF  A  MANOR : 

•     mandamus  Kes^  to,>  to  admit  copybolder,  tCMJ. 
lien  of,  on  estray,  1S23. 

LOSS: 

see  Insurance. 

LUNATIC: 

committee  of,  cannot  bring  ejectment,  664. 


M- 

MAGISTRATE: 

acticNi  asainst,  when  it  must  be  iMongbl,  879. 
notice  of,  880,  1. 

MAIHEM:^ 

may  be  justified  by  an  officer  in  Cbe  ttrmjiY  ^ 

Malicious  prosecution: 

remedy  for,  10!14. 

difierence*  betwen  the  modem  action  and  the  old  action 
for  conspiracy,  ib. 

under  what  circumstances  the  modem  action  m^  be 
maintained,  1025. 

of  the  grounds  of  this  actira,  1096,  7. 

of  the  action  for  a  malicious  arrest,  1037  • 

bow  supported*  lOM. 

of  action  for  malicious  suits,  ib. 

declaration  must  state  bow  malicious  prosecution  wia 
disposed  of,  lOSo: 

reasonable  grounds  of  suspicion  will  be  a  sufficient  de- 
fence, 1032. 

whether  there  was  probable  caused  is  a  question  of  law, 
ib. 

« 

what  plaintiff*  must  prove,  ib. 

provii^  an  acquittal  tor  want  (^prosecution,  is  not  primfc 

facie  evidence  of  malice,  1034. 
it  must  appear   plaintiff  was  acquitted  before  action 

brought,  out  day  of  acquittal  is  not  matehal,  ib'. 
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no  copies  of  indtctmetito  for  felohies  oM  be  giveh  without 
special  order,  1032. 

MANDAMUS  : 

nature  6f  the  writ  of,  1039. 
where  it  lies,  1037. 
where  not,  1047. 
form  of  the  wri^  1049. 

MANOR: 

of  the  appointment,  of  gamekeepers  by  lord»  of  manors/ 

803, 
boundaries  of  manor  cannot  be  tried  in  action  on  the 

game  laws,  865. 

MARRilAGE  : 

what  good  at  common  law.  15. 

of  the  alterations  and  provisibns  made  by  niarriags^  act, 
16  toss. 

what  evidence  required  of  msnriage  in  action  for  aduU 
teiy.  Id.  .  ' 

of  fleet  marnqfes,  SS. 

where  ne  unques  accouple  cannot  be  pleaded^  S83. 

marriage  by  reputation  will  bind  husband  for  wife'a 
contracts,  978« 

bigahiy  no  defence  io  action  for  contract  made  by  se- 
cond wife,  ib.* 

promise  of  marriage  not  within  stat.  of  frauds,  818. 

wager  in  restraint  of,  1347. 

MASTER  AND  SERVANT . 

of  actions  by  servants  agiunst  their  masters  foir  Wages, 
1063. 

where  master  may  discharge  servant  at  a  moment^s  wam^ 
ing,  1064. 

marter  is  liable  in  respect  of  contracts  made  by  his  ser- 
vants, acting  under  to  implied  as  well  air  an  expiesff 
authority,  ib. 

cases  on  this  point,  ilx,  1065. 

in  what  cases  the  servant  is  a  witness  for  the  ihaster, 
without  a  release,  1066. 

master  is  liable  for  n^ligence  or  uhskilfulness  of  ser- 
vant, but  not  for  wiffuT  trespass  committed  withouC 
his  assent,  1067. 

where  the  master  may  maintain  an  action : 
for  enticing  away  bis  apprentice  or  servant,  1070. 
for  beating  him,  ib. 

for  debauching  his  servant  or  daughter,  107  K     ^ 
in  what  case  the  actionC  for  seduction  may  be  toiin- 
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tallied^  and  wind  are  the  lequmlea  to  nppoit  if, 

ib. 
daughter  or  servant  is  a  competent  witness^  167S. 
courts  unwilling  to  disturb  the  verdict  on  the  ground 

of  excesaive  damages,  1073. 
of  alander  spoken  by  roaster  of  servant,  1302  and  n. 

MAYORS: 

statute  relating  to  the  election  of,  10S8. 

MEMBERS  OF  PARLIAMENT : 

wagers  on  dection  ot,  1347.    See  Bribeiy. 

MEMORANDUM : 

day  slated  in,  prioA  &cie  evidence  oi  coQunenoeincat  of 

action^  Oil  n. 
memorandum  indoned  on  bond  to  be  taken  aa  part  of 

condition,  565L 
memorandum  in  policy,  905. 

MERCHANT: 

dauae  rdattug  to  merchanta*  aoeoonta  on  atat.  of  limitt- 
tions,  130  n.  See  Factor. 

MESNE  FROFTTS : 

action  for,  in  whose  name  it  may  be  brought,  743. 

q{  the  evidence  after  judgment  upon  veidict  in  eject- 
ment, 744. 

of  the  evidence  after  judgment  by  default^  ib. 

how  fietr^dgment  ineje^ment  a  cotidusWe  evidence  of 
plaintiflTs  title,  ib. 

of  pleadii^  the  statute  of  limitations,  745. 

MINORITY: 

see  Infancy. 

MISREPRESENTATION,  95& 

BaXED  TITHES: 

not  within  sUt  2  &  3  Edw.  0w,  1829. 

MODUS : 

for  part  of  a  farm,  good,  1251. 

may  be  given  in  evidence  on  nil  debet,  1251. 

MONASTERIES: 

dissolution  of,  1237* 

MONEY  HAD  AND  RECEIVED : 
action  for,  where  it  lies^  7&to  100. 

MONEY  PAID  t 
'     where  aclipn  for  lics^  74. 
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MORTGAGE: 

mottffigee  may  maintain  ejectment,  683. 

what  proof  necessary  to  support  the  action,  732. 
where  court  will  stay  proceedings  on  payment  of 

principal  and  costs,  683  n.  . 
where  he  may  distrain,  665. 
cannot  defend  as  bindlord,  not  having  taken  pos« 

session,  710. 
where  statute  of  limitations  will  not  bar,  72ff.^ 
suable  as  assignee,  487  n. 
mortgagor:  where  he  may  be  sued  on  his  personal  cove« 

nant,  though  bill  of  sale  voia,  464. 
toort^pig^  of  trader  continuing  in  possession 

▼Old  as  a^inst  creditors,  S06* 
mort;g^Bgor  m  possession  is  not  Entitled  to 
notice  to  quit,  700. 

MUTUAL  CREDIT: 
in  bankruptcy,  953, 3. 

MUTUAL  DEBTS: 
may  be  set  off,  147« 


NAME: 

true,  as  to  marriage,  18. 

NEGLIGENCE: 
ofattomies,  167. 
of  carriers,  305. 

NEGLIGENT  ESCAPE: 

what  is  considered  as  such,  605. 

NEUNQUESACCOUPLE:    «93. 

bailiff,  4. 
receiver,  ib. 

NEW  ASSIGNMENT: 
where  necessary,  1272. 

NEWSPAPERS: 

statute  relating  to  printers  of,  1090. 
publisher  of,  where  a  trader,  130. 
NIL  DEBET : 

may  be  pleaded  to  debt  for  rent,  598. 

action  on  3  &  3  Edw.  6.  for  not  set- 
ting^ forth  tithe,  1249. 
what  may  be  given  in  evidence  under,  601  n. 
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Na  HABUIT  IN  TENEMENTIS: 

where  lease  it  by  indeuttiif ,  plelmiff  may  dkmur  to  this 

p]ea»  unleat  want  of  title  appear  on  declaration^  513. 

cannot  be  pleaded  to  aiciion  for  uae  and  occupation^  1336. 

NON  ASSUMPSIT:  117. 
infra  sex  annoa,  133. 

NON-CLAIM: 

in  what  caaea  a  bar,  71& 

NON  DIMWIT: 

gocri  plea  in  replevin,  1 16<L 

NON  EST  FACTUM: 

what  may  be  given  in  evidence  under  it,  when  {rieaded 

to  debt  on  bond,  539. 
not  a  general  iaaue  in  covenant,  616,  590. 
material  variance  between  deed  declared  on  and  deed 

Sroduced,  may  be  taken  advantage  of  under  thia  iaaue, 
16. 

NON-SUIT: 

there  cannot  be  a  non^autt  afiber  a  tender,  157,  a^ 

<}uaere. 
of  judgment  of  non-auit  before  and  after  iaaue.  joined  in 
replevin,  1160. 

NOTES: 

brakers*,  bought  and  aold,  170  n.,  830  o. 

NOTES.  PROMISSORY: 
definition,  376. 
common  law  doctrine  reapecting  actiona  on  pronuaaoiy 

notea,  how  altered  by  atat  3  &  4  Ann.  c.  §.»  ib.  377. 
what  notea  are  within  thia  atatute,  S7& 
what  not,  379. 
bankera*  caah  notea,  383. 

nature  of,  ib.  «  ' 

of  joint  and  aevenl  notea,  ib.         * 
of  the  conaideration,  384. 
in  what  caae  want  or  illegality  of  conaideratton  may  be 

inaiated  on,  385. 
atamp,  ib. 
payment  of  note  when  due,  muat  be  demanded  within 

a  reaaonable  time,  386. 
daya  of  moe,  ib. 

mode  of  computation,  ib.  . 

notice  of  defiuilt  of  payment  by  maker  must  be  given  by  | 

indoraee  to  prior  mdorBera,  ib.  i 
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of  the  remedy  on  a  note  by  ^tion  of  tMimptitft  SBS. 
of  variances  between  note  declared  on*  and  note  pro- 
duced in  evidence*  389. 
what  may  be  pleaded,  989. 

of  the  evidence  necessary  to  support  action  on  note,  30Q. 
by  payee,  iU  ^ 
indorsee,  ib. 

in  what  case  an  indorser  may  be  a  witness,  AM. 
of  the  analogy  between  an  indorsed  note  and  a  bill,  ib. 

NOTICE: 

of  action,  97  n./^ 

of  non  acceptance  of  bill,  393. 

of  non  payment,  353. 

where  notice  may  be  presumed,  359, 

pf  auctioneei's  conditions,  647  n. 

to  tenant  of  distress,  670. 

of  set-off,  151  n» 

of  set-off,  cannot  be  given  with  plea  of  non  est  factum  in 
covenant,  590* 

of  the  notice  required  by  stat  94  G.  S.  c.  44*  to  be  deli- 
vered to  J.  P.  Dcfore  action  brought,  880, 

requisites  of  this  notice,  ib.  n. 

of  notices  by  carriers,  diat  they  will  not  be  responsible 
beyond  a  certain  sum,  398. 

form  of  these  notices,  3^  n. 

what  notice  of  dissolution  of  partneiship  is  req^ired, 
107«. 

NOTICE  TQ QUIT: 

on  tenancies  from  year  to  year,  half  a  year's  notice  to 
quit  must  be  given,  688. 

DO  distinction  b^een  land  and  houses,  689. 

how  the  notice  must  be  given  where  tenant  holds  over, 
690. 

where  tenant  holds  under  a. void  agreement,  691. 

where  tenant  enters  upon  the  different  parts  at  different 
times,  lb. 

requisites  of  notice,  693. 

forms  of  notices  which  have  been  holden  good,  694. 

need  not  be  directed,  695. 

what  shall  be  considered  as  evidence  of  service,  696. 

landlord  may  wave  notice  by  subsequent  acknowledg- 
ment of  the  tenancy,  696,  7. 

cases  where  notice  to  q^it  is  not  necessary,  700. 
in  the  case  of  mortgagee,  ib. 
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NUDUM  PACTUM: 

tttampiit  will  not  lie  on,  45  n. 

NUL  TIEL  RECORD :    576,  590. 

NUSANCE: 

case  lies  for  nttaallce  to  habitation  or  land,  107&. 
t.  g.  for  darkening  windows,  ib. 
twenty  year^  etyoyment  of  lights  sufficient  to  main- 
tain action  for  obstnicthig  them,  IO77. 
not  necessary  to  shew  total  privation,  1078. 
instances  of  nusance  for  which  an  action  nmy  be  main- 
tained, 1079. 
to  support  an  action  for  nusance  in  public  highway, 

plaintiff  must  shew  special  damage^  1080. 
and  that  he  was  using  ordinary  caution,  ib. 
what  shall  be  deemed  such  special  dbimage  as  will 
maintain  an  action,  1081. 
case  lies  for  not  repairing  highway,  where  special  da- 
mages, 108S. 
case  nes  against  tithe  owner,  for  suffering  tithes  to  re- 
main on  the  land  an  unreasonable  time,  1082. 
action  for  nusance  may  be  brought  by  reversioner  or  te- 
nant in  possession,  1084. 
or  alienee,  1085. 
tenants  in  common  may  join,  ib, 
perKMi  erecting  nusance,  or  his  alienee,  is  iiabJ^  ib. 
of  the  evidence  necessaiy  to  support  an  action  for  a  nu- 
sance, 108& 
of  the  general  issue,  and  what  may  be  given  in  evidence 
under  it,  iU 
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OBLIGATION,  OR  BOND: 
debt  on,  5dO, 

OBLIGEE : 

release  by,  559. 

OBLIGOR: 

release  to,  560. 

OFFICE: 

Stat  against  sale  of  offices,  ,543. 

as  where  possession  is  adverse,  ib. 
what  offices  are  within  this  statute,  544. 


INDEX. 

excise,  though  no  part  of  the  reteaue  at  tl^  time  of 
makii^  this  statute,  yet  within  the  mischief,  545. 

bond  given  by  officer  for  securing  all  the  profits  to  per- 
son appointing,  is  void,  645. 

so  bond  to  surraider  when  person  appotntiog  chooses, 
ib. 

OFFICER: 

officer  in  the  army  may  justify  eveii  maihem  for  dis- 
obeying orders,  flagrante  bello,  36. 

assumpsit  does  not  lie  against  excise  Officer  for  recoveiy 
of  duties  which  he  has  paid  over,  but  otherwise  if  not 
paid  over,  8S  nw 

whether  excise  officer  is  entitled  to  a  month*s  notice 
before  action  brought^  97  n. 

where  peace  officer  may  justify  an  arrest,  889l 

of  justincations  by  officers  bow  pleaded,  31,  36, 885. 

OVERSEER: 

■whi9tber  |m>iiiise  made  by  ovevseer  to  payfor  cure  of 
pauper  is  bittdrag,  56  n. 

liable  to  refund  money  illi^ally  received  for  maintenance 
of  bastaid  child,  though  he  has  paid  it  over  to  suc- 
cessor, 69  «• 

entitled  toi  the  piotection  of  stat  24  G.  2.  c.  44^  s.  6., 
8S8. 

tUBspass  will  not  lie  against  oveiieer  who  distrains  tor 
poor  rate,  1264* 

OWNER: 

reputed^  206. 

OYSTERS: 

right  ta  dredge  for,  797.  t 
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PARCENERS: 

ejectment  by,  70^ 

must  join  in  an  avowry  for  rent,arrear,  lUS. 

PARENT  AND  CHILD: 

parent  may  justify  assault  in  defence  of  chUdj  Sftb 

may  chastise  bis  child  moderately,  3& 

may  maintain  action  for  seduction  of  4<mghter,..1071« 

Vol.  II.  3  B 


INDEX. 


REGISTERS : 
piwf  of  birth»  &c.  733. 

PARLIAMENT : 
Bribery, 


PARSON : 
•ee  Tithes. 

PARTICULAR: 

.     .  of  denmid,  369  n.,  3TS. 

PARTNER : 

may  accept  bill  drawn  on  firm  if  on  joint  account,  30L 
may  paM  the  partnership  interest  in  bill  by  indorsement, 

303. 
but  secusy  if  creditor  knows  that  it  is  without  consent  of 

the  dber  partners,  ib* 
after  bankruptcy  of  one  partner,  bill  must  be  indomd 

by  solvent  pi»rtoer  and  uaigiieea  of  baskmpt,.  ib. 
assumpsit  lies  on  express  promise  to  pay  hafamee  struck 

sAar  diiaolutioot  ^43  n, 
paiticipaticn  of  proBts  and  loss  is  necessary  to  constitute 

a  partnership  as  between  the  parties,  1O07* 
in  respect  of  craditoss,  he  who  lakes  a  moitty  tji  profits 

shall  be  liable  to  losses,  1069. 
where  there  is  a  partnetabip,  its  between  the  ponies  and 

strangers,  the  law  will  presume  that  they  are  ^lartners 

inter  se,  108& 
although  an  agreement  may  constitute  s^  partnersbip  as 

between  the  parties  and  strangers,  yet  it  may  not  hate 

that  effect  as  between  the  parties  themselTes,  1089. 
one  partner  cannot  execute  a  deed  fi>r  another,  without 

a  particular  power,  1090. 
but  one  partner  may  bind  another  by  the  acceptance  of 

a  bill,  1091. 
a  hew  partner,  however,  cannot  be  bound  in  this  man- 
.    ner  for  debt  of  old  partner,  ib. 
one  partner  cannot  pledge  the  security  of  another  for  his 

own  private  debt,  ib. 
in  whom  the  property  in  partnership  effscta  ^s,  when 

one  partner  necomes  a  bankrupt,  io. 
authority  of  one  partner  to  draw  bills  to  charge  another 

is  only  an  impUed  authority,  109d. 
solvent  partner  may  dispose  H  pataiership  *effecfs,  ib. 
h6#  partneil^'  oMfht  to  ^siie,  1094^ 
what  notice  otegltto  be  given  of  n  AiiMtftibh  of  part- 

fneittrip,  lo^.«  .1 
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n  person  who  suflera  his  name  to  be  used  in  lUlrtny  if  no 

pnitner,  may -be  a  witness  for  the  firm,  1098. 
effect  of  act  of  bankruptcy  by  one  partner,  19112^  3, 
insurance  by  partners  illegal,  64,  914« 

PARTY: 

'  assumpsit  cannot  be  .oaaintained  by  person  not  pa^y  to 
agreement,  59. 
parQr  bringing  cov(enant  on  deed  poll,  must  be  named 
therein,  44^,  3. 

PATRON: 

<tf'bonds  given  by  clerks  to  patroos,  what  are  good  and 
^  what  simonicaly  547. 

PAWN: 

where  trover  lies  by  and  against  pawnee,  1310. 

PAWNBROKER; 

may  be  a  bankrupt,  179  n. 

troveriies  agftinst,  for  goods  stolen,  1310. 

PAYMENT: 

by  biU,  73  n.  ' 

good  plea  in  assumpsit,  l^. 

where  feveral  demands,  par^payiqg  may.apply  it  as 'be 
pleases  at  tifne  of  pay  men  t,  130. 

of  payment  of  money  into  court  in  actions  against  caN 
ricrs,  414. 
.  tmd  in  covenant,  5^1. 

where  pavment  may  be  pleaded  to  debt  on  bond,  555« 

of  plea  of  payment  at  the  day^  and  after  the  day,  ^ib. 

if  bond  has  lain  dormant  twenty  y«rs,  payment  pre- 
sumed, 567. 

origin  of  this  doctrine,  ib.  n. 

PEDIGREE:  ' 

hearsay  evidence  admissible  as  to  pedigrees,  7;34*  ' 
hence  declarations  of  members  of  family  Qre^.evi4i^nce  as 

to  pedigree,  ib.    See  Hearsay, 
but  declarations  must  be  ante  litem  motam,  784* 
husband  to  be  considered  i^  member  of  .w^fe'siamily, 
^ih. 

PENAL  STATUTES: 

rules  relating  to  actions  on,  610. 
.    i.faowioilay  the  venue  in  actions  on,  6^  n. 

PENALTY: 

on  bonds  wrth  penalty  conditioned  forpqyine^  of  money 
only;  principal,  intereM,  find  costs  QnlyV«*ate, i])^over- 
able  by  Stat.  4  Ann*  c.  16.  s.  13,,  578  ia.* 
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infimcy  may  be  pkaded  to  bond  with  penalty,  554. 
lo  to  bood  coodittoned  for  paymeot  of  interest,  555. 

PENDENTE  LITE: 
administration,  756. 

PENSION,  1S51L 

PEREMPTORY  MANDAMU8 : 
where  grantable,  1069. 

PERFORMANCE: 

bow  pleaded  where  covenants  in  the  afBnnative,  519. 

nnative,  iU 
•     must  be  pleaded  in  terms  of  coyenant,  ib. 

PERILS: 

insured  against,  904. 
of  the  sea,  917. 

PERJURY : 

perions  convicted  of,  incompetent  witnesses,  840, 
out  may  be  restored  to  their  competenc;^  by  pardon,  if 

indicted  at  common  law :  but  otherwise,  if  indicted 

on  statute,  638«  84a 
copy  of  judgment,  entered  upon  verdict  of  convictiOD, 

must  be  produced,  840. 

PEW: 

annexed  to  house  by  faculty  or  prescrmtion,  1078  n. 
bow  presumption  of  prescriptive  right  to  pew  may  be 
rebutted,  io* 

PIU)T: 

neoessi^  of  having,  983. 
statutes  relating  lo,  984  n. 

PISCARY : 
see  Fishery. 

PLEADING: 
in  account,  4. 
before  auditors,  6. 
in  adultery,  IS* 
assault  and  battery,  31. 
hi  assumpsit^  117  to  158. 
ta  bafderuptcy  : 

general  plea  of,  S41* 

csnnot  be  pl^bded  to  actions  for  uncertain  da- 
mages, 245. 
what  evidence  will  support  it^  fU7* 
plea  of  set-off,  251. 
in  ccvenant : 
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accord  and  satiafiictioiiy  eviction^  infancy,  levied 
by  diatresa,  nil  babuit  in  tenementift,  noti  est 
factum,   non  infregit  conventionem,  perform*' 
ance,  release,  set  off,  609  to  52  L 
tit  d€bt,  OH  bpntl, 

non  est  factum,  accord,  duress;  illq;al  consi- 
deration, by  comm6n  law  and  statute :  infancy, 
payment,  solvit  ad  diem,  solvit  post  diem,  re« 
lease,  set  off,  532  to  565. 
on  bail  bond : 

eomperuit  ad  diern^— nul  tiel  record,  575,  6. 
on  bond  of  ancestor  against  Aeir, 

riens  per  descent,  683. 
for  rent, 

non  est  factum,  non  dimisit,  nil  debet,  evic« 
tion,  infancy,  nil  habuij(  in  tenementis,  riens 
in  arrear,  statute  of^Umitations,  598  to  608. 
against  sheriff  far  escapft^ 
recapture  bcmre  action  brought,  615. 
til  actions  founded  on  penal  statutes, 

not  guilty,  nil  debet,  recovery  in  another  ac« 
tion,  025,  6. 
in  detinue : 

non  detinet,  655. 
til  ejectment : 

ancient  demesne,  within  what  time  it  must  be 
plesded,  714. 
by  executors : 

executors   may  plead   same  plea  that   testator 
might,  775* 
.    plene    administmvit^-outstanding  judgment,  or 
bond— bow  plesded,  jb. 
executor  may  plead  outstanding  Judgment,  reco- 
vered in  debt  on  simple  contract,  776. 
several  administrators   may  plead    outstanding 
judgment  recovered  against  one,  ib. 
,  of  the  replication  to  plea  on  outstanding  judg- 
ment, now  pleaded,  777. 
in  the  case  of  the  statute  of  limitations,  as  against 
executor,  the  six  years  are  computed  from  the 
time  when  action  first  accrued  to  testator,  778* 
how  computed  in  case  of  administration,  ib. 
diffitfrence  between  executor  and  administrator  in 
setting  forth  a  right  of  retainer^  779»  780. 
«iifiiot04irraiito; 

statute  of  limitations,  1119* 


INDEX. 

m  replevin: 

in  abatement— cepit  in  alio  loca,  may  conclude 
with  prayer  or  judgment  that  count  may  be 
quashed,  1145,  9. 
of  the  eeneral  issue,  non  cepit,  1147. 
geo6tBti  rules  relating  to  avowries  and  oogni* 

zances,  ib. 
oi  the  avowry  for  damage  feasant,  1149. 
pleas  in  bar— escape  tnh>ugli  defect  of  fences, 
1150. 
right  of  common,  1151. 
tender  of  amends,  1153. 
,  of  avowries  for  rent  arrear,  1154. 
at.comoMn  law,  ib. 
by  statllG.S.  c.ig.ib. 
by  joint  tenant,  1 1 55. 
by  parceners,  ib. 
by  tenants  in  common,  ib. 
for  ready  furnished  lodgings,  ibt 
pleas  in  bar, 

eviction,  1155. 
non  dimistt,  1159. 
non  tenuit,  ib. 
riens  in  arrear,  ik 

property,  1157. 

in  dieiraidant  or  stranger,  ib. 
statute  of  limitations,  ib. 
set-off,  1158. 
ii^  slander  : 

general  issue,  1201. 

statute  of  limitations,  1196. 
in  action  on  slut  for  not  stttih}gfortk  iHhes  : 

nil  ileb^,  not  piilfy,  statute  oTImiitatif^ns^  1249. 
in  trespass : 

gtxieM  ttsiile,  19m. 

adcord  and  MtiriabtiBb,  inik 

iib^him  teneiherituUi,  t4tl; 
estoppel^  1274. 
li'ccrae^  Vt70* 

[ghtof«rtry,lin^. 

tetider  of  amende  i%d» 
inhroy^T  y 

gineini  Ksite  tmd  sbtut^  6lF^fi^  } 

in  action  far  use  amd  pccupatifm :       '    , 

defendant  camidt  pii^'hil  faabaif  *ki  ttaementii^ 
1337. 
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PLEITE  ADMINISTRAVIT: 

plea  of,  775, 
POLICY: 

actioQS  cannot  be  maintained  on  contracts  which  violate 
I>ublic  policy,  62, 1347. 

of  insurance,  nature  of,  894. 

is  a  simple  contract,  896L 

may  be  altered  by  consent,  ib*  n. 

bow  to  be  construed,  911* 

of  the  different  kinds  ofpoliciest 

interest,  896. 

wager,  ib.  . 

open,  ib. 

valued,  897. 
of  the  essential  parts  of  a  policy  f 
,     !•  name  of  party  insured,  897. 

2.  nanie  of  ship,  9(KX 

3.  subject-matter  of  Ipsurance^  901. 

4.  voyage  insured  must  be  trulv  described,  ib.    * 

5.  perils  insured  against  must  be  inserted,  904* 

6.  the  memorandum, 

form  of  by  London  underwriters,  905« 

construction  of,  ib. 
?•  date,  908. 
8.  stamp, 

amount  of  present  stamp  duties,  ib. 

if  policy  altered,  new  stamp  is  re<piMt»» 
91)  n. 

see  Insurance* 

PONE: 

writ  of,  1140. 

POOR  AND  POOR  RATE: 

overseer  of,  liable  for  surplus  of  money  received  by  him 

for  maintenance  of  bastard,  though  ne  has  paid  )t  over 

to  his  successor,  89  n. 

court  will  award  a  supplemental  writ  of  inquiry^  after 

nonsuit  or  verdict  for  defendant,  who  had  avowed 

under  43  Bliz*  a  it  for  a  poor  rate,  119'2  n.    _ 

by  Stat  17  6.  f  •  a  38.  party  distraining  fbr  poor  rate 

is  n6t  to  be  deemed  a  trespasser  ab  initio,  for  any  irr^ 

'     gularity  in  vmVrant  of  appointment^  of  dii^ress,  or  in 

:  Ihe  rate,  674.  '-^ 

'^lesists  of  the  ploogh  are  distiainable  for  poor  rates^ 

ewn. 

PO^SpSSIpN: 
'    justififcation  in  defence  of^  Sit       ^  , 

tortious  possession  suiBcieni  to  nuiinta  n  tre  pass»  1258» 
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right  of  poisesston  must  concur  with  right  of  proffertjr, 

in  Older  to  maintain  trover,  IS04. 
but  right  of  poaiettion  is  sufficient,  without  haviiig  bad 

ictual  possession,  ib. 
party  cannot  maintain  ^ectment  without  having  been 

in  possession,  or  clothed  with  right  of  possession,  at 

time  of  ouster,  67P« 
how  to  proceed  in  ejectment,  upon  a  tacant  possession, 

uninterrupted  adverse  possession  for  twenty  years  will 

bar  ejectment,  7^* 
where  party  may  defend  himself,  though  twenty  yeafs 

have  run  against  him  before  taking  possession,  7^* 
not  accounting  for  rent  received  for  all  the  premises  is 

not  such  an  Averse  possession  as  will  bar  tenant  in 

common,  7^. 
right  of  entry  within  2\  Jac.  1.  c.  16.  must  be  such  as  is 

accompanied  with  right  of  possession,  724. 

POUNI>B&£ACH: 
action  lies  for,  tfj  I. 

PREPERENCR: 

voluntary,  200. 

PREMIUM: 

where  assured  is  entitled  to  a  letum  of,  994, 

PRESCRIPTION: 

prescriptive  right  of  common  is  susf^nded  on\y,  by  tak- 
ing a  lease  of  the  land  (or  years,  418. 
common  appendant  ought  not  to  be  claimed  by  pi«scri|>- 

tion,  419  n. 
prescription  for  common  for  cattle*  tevani  and  couchant 

on  messuage,  cum  pertinentiis,  is  good,  491. 
but  not  if  messuage  has  not  land  or  curtilage  belonging 

to  it,  ib. 
party  prescribing  for  common,  in  right  of  a  particular 

estate,  may  rail,  as  a  witness,  a  peraon  who  claims 

common  in  the  same  place,  4SS,  1 IM  n. 
prescription  for  common  for  sheep  is  supported  by  evi* 

dence  of  a  right  of  common  for  sheep  and  oqws^  I  i53L 

but  where  party  prescribes  for  exclusive  rufat  9f  fisbiag 

.  chrer  four  places,  proof  of  the  right  offiahiBg  over 

three  of  the*  four  places,  will  not  support  the  right 

'  claimed,  797. 
prescription  for  a  right  of  common,  generally,  not  sup- 

fk>rted  by  a  finding  that  party  haa  right  of  common^ 

paying  Id.  for  it,  1153,  a 


itibabitants  as  such  caqnot  prescribe  for  profit  in  ano- 

tber*s  soil,  ItM. 
copyholder  must  prescribe  in  the  name  of  lon)»  excpet 

when  claiming  cpmnson  in  the  soil  of  the  lord,  1 151. 
of  claiming  a  right  of  way  by  prescription,  how  pleaded, 

1283,  V        . 

PREISqMPTIOX: 

if  bond  be  of  twenty  years*  standing,  and  no  demand 
proved,  or  good  cause  shewn  for  forbearance,  pay- 
ment shall  1^  presumed;  biit  not  where  the  bond  is 
less  than  twenty  years'  standing,  557. 

if  interest  has  been  paid  after  the  day,  but  more  than 
twenty  y^rs  since,  party  must  plead  payment  after 
the  day,  in  order  to  avail  hioiself  of  presumed  pay- 
ment, lb.  n« 

under  an  adverse  enjoyment  of  lights  lor  twenty  years 
and  upwards,  jury  may  be  directed  to  presume  a  right 
by  grant,  1077. 

so  twenty  years'  exclusive  enjoyment  of  water,  in  any 
particular  manner,  affords  a  conclusive  presumption 
of  a  right  derived  from  grant,  or  act  of  parliament, 
1078  n. 

PRIORITY: 

when  it  may  be  enquifed  into,  M4,  %5  n. 

PRISON : 

keepers  of  prisons  shall  give  to  persons  desirous  of  chaip 
ing  a  person  in  execution  a*  note,  in  writing,  of  per- 
sons in  their  custody,  by  stat  8  &  9  W.  3.  c.  27*  s.  9., 
608, 9. 

such  note  is  evidence  of  persons  being  in  custody  at 
that  time,  609. 

PRIZE: 
*     action  will  not  lie  where  imprisonment  is  merely  in  con- 
sequence of  taking  a  ship  as  prize,  876. 
provisions  of  Prize  Act  (43  6. 3.  c^  lOOJ)  relating  t/o  sal- 
vage, 922. 

PROBATE: 

what  acts  an  executoir  may  do  before  probate,  750» 
penalty  inflicted  on  persons  administering  without  prov* 

ing  will  within  six  months  after  the  death  of  testator, 
•     760. 
probate  unrepealed  cannot  be.  impeached  in  temporal 

courts,  75^ 
probate  is  only  legal  evidence  of  will  of  personalty,  781. 

PROCESS: 

justification  undeiv  34i    - 


t 
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of  the  difference  between  JustificatkMis  under  ptooeai  by 
ptirty  to  the  cause,  or  strmnger,  mad  officer  executing 
pracesB,  885,  6. 

final',  not  necessary  to  allege  it  retonied)  bat  secos  as  to 
mesne,  ib.  d. 

of  inferior  courts,  justifications  under,  886. 

of  foreign  court,  888. 

ought  to  describe  party  i^nst  whom  it  is  issued,  ib. 

where  officer  may  justify  breaking  open  doors  for  exe- 
cution of  process,  1278» 

PROCLAMATIONS : 

of  fine,  bow  proved*  7'23. 
PftOFERT: 

plaintiff,  in  covenant,  roust  make  profert,  402. 
profert  is  dispensed  with,  where  deed  is  k>st  by  time  or 

accident,  in*  n. 
so  where  dM^ed  has  been  destroyed  by  fire,  ib. 
where  profert  is  made  in  declaration,  deed  must  be  prt>- 
ducedy  ibw 

PROMISE: 

expMSSi  of  bankrupt  after  certificate,  SdO. 
conditional,  ib. 

PROPERTY: 

absolute  or  jipedal,  neceMuy  to  maintain  tiover,  ISOS. 

nature  of  absolute,  1S97. 

right  of,  must  be  complete  to  nmrntmin  tiover, '  IJOQ. 

special,  defined,  l30fL 

eases  illustrating  the  nature  of,  ib« 

where  vests  in  purchaser,  i09. 
tax,  covenant  to  pay,  void,  464. 
PROTECTION:  203. 
PROVISO : 

defimdant  must  set  forth  proviso  in  deed  operating  in  his 

favour,  494. 
saving  proviso  may  be  given  in  evidence  on  general  issue 

in  action  on  penal  statutes,  6S5. 
what  will  amount  to  a  forfeiture  of  a  lease  containii^ 

proviso  agaiust  alienation,  467 

Q. 

QUIET  EN/OYMENT : 

covenant  for  auiet  eigoyment  does  not  extend  to  entries 

by  stvtuigers,  47CI. 
how  the  dechuntien  must  be  framed  for  breach  6f  sud& 

o^venant,  ib. 
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in  what  manner  the  averment  of  title  in  part^  evicting 

ought  to  ^  made,  471* 
cases  illustrating  this,  471  to  474. 

QUOD  COMPUTET: 
judgment  of»  7« 

QUO  WARRANTO: 

information  in  nature  of>  1000. 


*  *  .  ' 

R  ASURE : 

rasure  of  deed  may  be  given  in  evidence  ou  non  est  fac- 
tum, 313,  516,  536* 
of  thef  rasure  of  a  bill  of  exchange,  313, 

REASONABLE  TIME: 

as  to  notice  of  difibonour  of  bill,  333. 
abandonment,.  032. 

RECEIPT: 

.  last  ret^ipt  is  presnmpthe  evidence  tbat  rent  due  before 

has  been  paid,  598; 
'  but  a  receipt  is  ttot  conclusive  evidence,  that  party  sign-^ 
ing  it  has  actually  received  the  money,  84. 
receipt  of  rent  is  evidence  of  subsisting  tenancy,  690, 1. 

RECEIVER: 

bow  chargeable  in  account,  9. 

plea  by,  4. 

receiver,  appointed  by  court  of  chancery,  is  an^.agent 

within  Stat  4  6.  2.  c  28.  and  may  give  tenant*  notice 

to  deliver  up  possession,  593  n. 
where  land  js  in  possession  of  receiver,  dectment  must 

be  brought  with  leave  of  the  Court  of  Chancery,  688. 

RECOGNIZANCE: 

in  wbat  order  debts  due  on  recognizances  ought  to  be 

paid  by  executor,  760,  76i  n. 
recognizance  not  enrolled  is  considered  as  a  bond^  762  n. 

RECORD: 

debt  lies  upon  record,  526, 
of  the  plea  of  nul  tiel  record,  .5901 
kow  tried,  590, 

of  the  replication  of  nul  tiel  record,  576. 
how  it  must  oondude,  ib. 
.    of  jttdgmoDt  th^l»Ql^  ib»  . 
where  record  inter  alios  is  evidence,  1123.. 
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RECTORY: 

in  qeclment  for  rectory,  wbsi  nust  be  tmyved,  7d9« 

REGISTER: 

register,  eridence  of  a  marriage,  15. 

omiMion  in  entiy  will  not  affect  validity  of  marriage,  21. 

persons  making  false  entries  in  register  guilty  of  Mooy, 
without  benefit  of  clergy,  ib. 

register,  or  examined  copy,  is  evidence  to  prove  chris- 
tenings or  burials,  733. 

REGISTRY: 

what  proof  necessary  in  trover  for  certificate  of  ship*s 

rwftiy,  1394,  printed  1824. 
l^isTative  provisions  respecting  registry  of  merchant 

ships,  \l&9* 
merchant  ships  of  certain  description  must  be  regis- 
tered, ib. 
on  transfer  of  property,  certificate  of  registry  must  be 

accurately  recited  in  bill  of  sale,  1 1 70. 
but  clerical  mistake  will  not  vitiate,  ib. 
btU  of  sale  must  be  in  writing,  1171. 
indorsements  on  certificate  must  be  recited,  ib. 
what  regulations  are  prescribed  in  casesp 

U  where  sale  takes  place  in  port  to  which  ship  be- 
longs, 117^ 
%.  when  sale  takes  place  during  absence  of  ship 

from  her  port,  ib. 
3.  when  ship  owners  are  resident  in  foreign  coun- 
tiy.ll74. 
statutes  require  acts  to  be  done  by  parties  to  the  sale, 
and  by  public  officers;  as  to  the  former,  the  statutes 
are  imperative,  but  only  directory  as  to  the  latter, 
1175. 
statutes  relate  to  transfers  made  by  act  of  party  only, 

1176. 
where  the  statutes  require  a  rq^istiy  de  novo,  1178, 

RELEASE: 

where  it  may  be  Riven  in  evidence,  118, 181. 

form  of  plea  of  release  puis  darrein  continuance,  132. 

of  the  plea  of  reloue  to  debt  on.  bond,  556. 

fraud  may  be  replied,  ib.  n. 

release  by  one  or  several  obligees  wiH  bind  all,  559. 

so  a  release  to  one  of  several  obligors  may  be  pleaded  by 

the  others,  6ft). 
whether  such  release  be  by  deed  or  operation  of  law,  ib. 
if  feme  obligee  take  obligor  to  husbandj  this  is  a  release 

in  law,  ik 
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covenant  not  to  sue  will  operate  as>  releaseby  conttruc- 
tion  oDly»  561. 
(}  covenant  not  to  sue  roust  be  perpetual,  in  order  to  inure 

as  a  release,  ib. 
release  of  all  actions  will  notxlischarge  covwant  before 

breach,  519. 
whether  creditor  or  legatee  having  executed  a.  release 
^  was.  a  good  witness  to  support  a  will  before  tbet  stat, 

^5  G.  2.  c  6.,  841. 
RENT: 

debt  for  rent  arrear: 

lies  at  common  law  on  lease  for  years  or.at  will, 

591. 
lies  by  statute  on  lease  for  life,  though  life  is  con- 
tinuing, ib. 
lies  by  statute,  by  executor  of  person  seised  of 

rent'Service,  &c.,  in  fee-tail  or  for  life,  592. 
against  whom  the  action  must  be  brought,  ib. 
lessee  for  years  having  assigned  term,  may  sue  for 

rent  reserved,  ib. 
tenant  wilfully  tiolding  over,  after  notice  by  land- 
lord, forfeits  double  the  tfcarly  vafveof  the  land^ 
by  Stat  4  6.  2.  c  «&,  ib. 
construction  of  this  statute,  ib.  593  n. 
action  on  this  statute  may  be  brought  by  one  le* 

nant  in  common  without  companion,  594. 
action  on  this  statute  may  be  brought  after  a  re- 
covery in  ejectment,  ib. 
'         tenant,  not  delivering  up  pc^sesion  after  he  has 
given  notice  to  quit,  loiteits  doubla  reut,  by 
Stat  11  G.2.  c.  19.,  595.  -j 

tenant  for  a  year  within  this  statute,  ib.  n«  \ 
of  the  venue  iii  debt  for  rent,  590. 
where  debt  against  executor  for  rent  arrear  must 
be  in  the  debet  and  detinet,  an^  where  in  the 
detinet  only,  ib. 
executor  cannot  wave  term,  697,  and  n.  ^      ^ 
of  declaring  in  debt  for  use  and  occupation,  507* 
of  the  pleadings  in  debt  for  rent  arrear: 

non  est  factum,  non  dimisit,  nil  debet,  598.. 
assignment  aiofd  acceptance  of  assignee  as  tenant, 

598,  9. 
eviction,  599.' 
infimcY,  600. 

nil  habuit  in  tenementi^,  601. 
riens  in  arrear,  ib. 
statute  of  limitations,  ib. 
of  the  evidence,  ib. 
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vHtere  tenant  fcr  life  dies  before  rent  day,  rent  shall  be 
apportioned  by  stat  11  G.  3.  c  19.  s.  Id.,  000. 

^here  tenant  \n  tail  leases,  but  not  according  to  statute, 
and  dies  without  issue  between  the  days  of  payment, 
and  afterwards  the  remainder  man  receiyes  the  wh<^ 
he  is  liable  to  account  for  a  proportion  up  to  the  death 
of  tenant  in  tail,  1€35. 

fent  reserved  by  parol,  is  in  equal  degree  with  bond- 
debt  in  the  administration  (k  estates  by  erecutm» 
70S  n* 

see  Distress— Landlord  and  Tenant— Notice  to  Quit. 


REPAIRS: 

coTenant  to  repur  riins  with  the  land^  and  binds  perso- 
nal representative,  466. 

bow  breach  may  be  assieoed  on  a  covenant  to  repair,  493. 

heir,  though  not  named,  may  sue  oo  a  covenant  for  not 
pepairiiig,  47d« 

heir  may  recover  damages  for  aot  repairing  in  time  of 
ancestor,  ib. 

plea  by  hair  daimiAg  to  re^n  money  hiid  oat  in  repairs, 
where  bad»  686. 

disbursements  for  repairs  cannot  be  given  iu  evidence  on 
nil  debet,  001,  9  nu 

REfLfJyiN: 

Hes  on  any  tortious  taking  of  goods,  as  weU  as  a  taking 
'  *by  distress,  11^ 

but  not  for  taking  things  affixed  U>  the  freehold,  1190. 
of  the  inconveniences  attending  the  proceedings  in  re- 
plevin* at  common  law,  1130, 1« 
how  rcjnedied  by  stat.  of  Mailebridge,  ib. 
of  the  stat  1  &  S  Ph.  &  Man  for  the  more  expeditious 

delivery  of  distresses,  ib. 
of  the  plages  at  common  law  for  prosecution  of  suits 

and  by  stat.  Westminster  3.  -for  toe  return  of  beasts, 

1133. 
of  the  diflbient  methods  pursued  by  sheriffs  in  respect 
*  of  pledges,  ib. 

bonds  from  the  party  replying  may  be  taken,  1134. 
penalty  of  this. bond  not  fixed,  ib. 
of  the  bond  from  party  replevying,  and  two  sureties, 

by  stat  11  G.  %.  c  ISJL  in  cases  of  distiiess  for  rent 

arrear,  ib. 
meaning  and  extent  of  the  condition*'. to  prosecute  suit 

with eflect,"  IMS;©. 


of  the  extent  of  the  sherifTs  liability  in  an  action  for 

^   not  taking  any  or  insufficient  pledges,  1137. 

in  what  case  the  court  will  grant  relief  against  sheriff 

on  a  summary  application,  1138. 
how  to  proceed,  wnere  defendant  claims  property,  ib. 
of  the  aifferent  forms  of  writs  for  the  removal  of  pro- 
ceedings out  of  inferior  into  superior  courts,  1139. 
1.  pone  at  common  hw,  ib. 
%  pone  under  stat  Westm.  2, 1140. 

3.  recordari  facias  loquelam,  ib. 

4.  accedas  ad  curiam,  1141. 

what  property  the  plaintiff  ought  to  hare  to  maintaio 

replevin,  1141. 
where  husband  may  sue  alone,  291,  114&  . .  .1 

where  join  in  replevin  with  wife«  ib* 
of  the  declaration : 
venue,  114a. 
locus  in  quo,  ib. 
what  advji^ntage  may  be  taken  of  bmiUiqg  the  name 

of  the  place  where  beasts  are  taken,  1 1 43« 
rule  as  to  naming  the  place  explained,  ib. 
how  the  goods  must  be  descrio^i  1144. 
of  pleas  in  abatement,  1145.  [ 

of  the  judgment : 

1.  for  plaintiff,  1150.  ^ 
$•  for  defendant,  ib. 

at  common  law,  ib. 
by  Stat  17  Car.  2.  c  7.  in  cases  of  distress  for  rent 
arrear,  1160.  i 

1.  nonsuit  &e/t»re  issue  joined,  ib. 
%  on  nonsuit  afiet  issue  joined,  1191. 

3.  on  verdict  against  plaintiff,  ib. 

4.  on  judgment  given  on  demurrer,  1162. 
judgment  at  common  law  not  superseded  by  this 

statute,  1163. 
see  Pleading8^--Co8ts. 

REPLICATION: 

of  replying  de  injuria  wik  propria  absque  tidi  citus&  to 

non  assault  demesne,  38. 
of  the  meaning  of  this  replioation,  when  pleaded  to  a  plea 

of  license,  1277. 
where  defendant  insists  on  a  matter  of  interest*  de  in-, 
jurifi  %uk  propria  cannot  be  pleaded  or  replie4> '11^»' 
1286. 
of  replying  to  the  plea  of  liberum  tenementum^  1S74.  * 
( pUintiffYn^rtmt«nd  the^eoAittfand,  ib. 
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RESCUE: 

<iefimtioQ  1166. 
.  mnedy,  ib. 
evidence : 

1.  the  original  cause  of  actkm,  ib. 
9.  writ  ami  warrant,  ibw 
S.  manner  of  arresl,  ih. 

what  constitutes  an  arrest,  ib. 
of  executing  process  on  Sunday,  1 167. 
4.  -damage  sustainied*  1 16& 
for  rescue  of  distresses^  see  Distress. 

RESIDENCE; 

of  corporator,  1054. 

RESPONDENTIA: 

nature  of  Ae  contract,  lOOL 

difference  between  bottomry  and  respondentia  and  a 

loan,  1002. 
statutes    relating  to  mon^  lent    upon    respondentia, 

lOM.  a 

RETAINER: 

may  be  giveh  in  evidence  on  plene  administravit,  789. 
of  die  right  of  retiiner  by  an  executor,  780. 
executor  de  son  toit  canntot  retain,  ib. 
see  Lien. 

RETURN: 

of  premium,  994. 
of  process,  886  n« 

REVERSION : 

assignee  of  rerersion  may  enter  for  non-payment  of  rent 
&C.,  or  bring  covenant  by  stat.  39  H.  8.  c  34*,  478, 9. 
see  Covenant. 

REVOCATION : 
see  Will.      . 

RIENS  IN  ARREAR: 

good  plea  to  debt  for  rent,  OOU 

of  pleading  riens  in  ariear  to  an  avowry  for  rent  anear. 

Hie. 

SAILING: 

with  convoy^  warranty,  907* 
SALE:.    , 


for  price  of  goods 
creait  is  expired. 
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doctrine  relating  to  the  sale  and  warranty  of  horses,  644. 
in  whom  the  property  is  upon  the  sale  of  goods,  1^09. 
under  what  circumstances  vendor  may  resell  his  goods, 
•  ib.         . 

sale  is  complete  by  delivery  of  goods  to  carrier,  409. 
under  what  circumstances  innkeeper  may  sell  horse  left 
in  his  stable,  1328  n. 

SALVAGE: 

of  the  rate  of  salvage  as  settled  by  the  last  prize  act,  922. 
~  persons  preserving  goods  which  have  been  abandoned  at 
sea  are  entitled  to  a  compensation,  1319. 

SCANDALUM  MAGNATUM : 

of  the  remedy  for  this  injury,  1189. 
how  to  declare,  1190. 

words  actionable  in  the  case  of  a  peer,  which  would 
not  be  in  the  case  of  a  commoner,  1191. 

SEA: 

of  plaintiffs  beyond  sea,  attimeof  cause  of  action,  withif 

Vhat  time  they  may  sue,  145. 
defendants  beyond  sea,  at  time  of  eaiise  of  action,  may 

be  sued  on  their  return,  140. 
perils  of,  917^ 

SEAMEN:  .     • 

o/*  their  wages :  - 

agreement  relating  to,  must  be  in  writing,  1 179* 

must  specify  the  wages  and  voyage,  ib. 

and  must  be  signed  by  seamen  within  three  days, 

ib. 
mariner  not  obliged  to  produce  the  written  agree- 
ment in  court,  1180. 
of  the  penalties  imposed  on  seamen  for  desertion, 

ib. 
what  shall  be  deemed  desertion,  ib.  n. 
4}f  the  regulations  : 

for  the  government  of  seamen  employed  in  the 

coasting  trade,  1181*. 
for  preventing  desertion  of  seamen  from  ships 

trading  to  the  West  Indies,  1182. 
diip-owners  must  not  advance  to  seame 

beyond  sea,  more  than  a  moiety  of  wages  due, 

1184. 
feight  the  mofher  of  wages,  ib. 
if  ship  be  captured,  seamen  lose  dieir  wages,  1184. 
ship  seized  by  way  of  retaliation,  and  afterwards 

restored^  cannot  be  consideredas  captured,  1 185. 
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where  impressed  seaman  is  entitled  to  wages  pio 
tanto,  1186. 
of  tht  remedies  for  the  recovery  of  seamen  s  wages: 
in  thecourtof  admiralty,  11 87* 
and  at  common  law,  ib. 

SEAWORTHINESS: 

implied  warranty,  982. 

SECOND  DELIVERANCE: 

wn^  of,  when  it  must  be  sued,  1160. 
in  what  case  it  operates  as  supersedeas  to  the  leComo 
habendo,  ih. 

SEDUCTION : 
action  for,  1071* 

SEIZURE: 

owner  of  ship,  seissed  as  forfeited,  cannot  maintain  tres- 
pass, 654  n. 

hostile  seizure  is  not  necessarily  capture,  so  as  to  defeat 
seamen's  claim  for  wages,  1185. 

SENTENCE: 

of  council  at  war,  where  evidence,  36. 

sentences  of  foreign  courts,  of  admiralty  are  conclusive 

evidence,    in  actions  on  policies,  upon  all  subjects 

within  their  jurisdiction,  973. 
where  a  warranty  of  neutrality  shall  be  fidsified  by  fi>- 

reien  sentence,  973,  4. 
but  these  sentences  must  be  XegdX  BenX^nces,  976,  7* 

SEQUESTRATION: 

nature  of  this  proceeding,  194  n. 

SERVANT: 

see  Master  and  Servant 

SERVICE : 

of  declaration  in  qjectment,  706. 
.    of  notice  to  quit,  096. 

SET-OFF: 

at  common  law,  146,  5G2. 

by  statutes,  146,  568. 

how  defendant  may  conclude  his  plea,  147« 

debts  must  be  mutual  and  due  in  same  right,  149,  565* 

in  cases  of  executors,  149* 

>cannot  be  of  debt  barred  by  statute  of  limitations,  15a 

cannot  be  of  a  penally,  jb. 

reducing  demand  under  40s*  does  not  affect  jurisdiction 

of  superior  court,  159. 
to  debt  on  bond,  256  to  565. 
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SHERIFF : 

remedy  agail»t>  fbr  escape. 

at  common  law,  60S. 
bjr  statute,  ib. 
liable  for  escape  after  recaption  on  escape  warrant,  005* 
must  appoint  deputies  to  make  replevins,  113L 
liable  for  taking  insufficient  pledges,  1136,  7. 
cannot  be  made  a  trespaeser  by  i^ation,  lid2. 
cannot  justify  breakii^  open  outward  door  to  execute 

process,  in  civil  suit,  1978* 
tioveir  lies  by  sheriff  against  person  takiiig  away  goods 
seized  in  execution.  1S02. 

SHIP: 

ship  owners  not  liable  for  embezzlemeat  by  mariners, 

404. 
nor  for  any  Iota  exceeding  value  of  vessel  and  freight, 

ib.  405. 
nor  for  ai^  loss  by  fire«  ib. 
nor  for  jewels,  &e.  unless  the  value  is  specified,  ib. 
action  against  ship-owner  must  be  mrjougbt  by  con- 
signee of  ^ooda,  409* 
master  of  ship  has  no  lien  on  ship  for  money  expended 

in  repairs,  nor  on  freight  fbr  wages,  1331. 
sale  of  the  whole  of  a  ship  by  part  owner  is  not  ecjuiva- 

lent  to  destruction,  so  that  co-tenant  may  maintain 

trover,  }S13n. 
master  of  ship  has  no  general  authority^  by  laWp,  to  sell 

ship  or  cargo,  ISIT. 
see  Itisurance  Registry. 

SIMONY: 

definition  of,  547* 

statutes  relating  to,  ib.,  548. 

resignation  bonds^  where  good  and  wlaere  simoniacal, 

549,  550. 
case  of  Bishop  of  London  v.  Ffytcbe,  551. 
ground  of  the  decision  in  that  case,  ib.  n« 

SLANDER: 

ficandalum  magnatum  defined,  li89. 
statutes  relating  to,  ib. 
form  of  declaration,  1 190. 
what  wordis  are  actionable  in  the  case  of  a  peer, 
IMfl. 
<^  the  action  for  slander,  1191. 

where  it  lies  for  words  actiouable  in  theoMdves, 

119* 
bow  words  are  to  be  construed,  1193,  1195. 

see 
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of  words  not  actionable  in  themselves,  1196. 
what  special  damage  suOBcient  to  support  action, 

1197. 
in  what  case  two  persons  may  join  for  slander. 

1197- 
where  the  republication  of  slander  is  actioDable, 

ib. 
of  the  declaration,  1198. 
meaning  of  the  term  innuendo,  11 99. 
office  of  the  innuendo,  ib. 
in  what  case  aTcrment  of  colloquium  is  necessaiy, 

1200. 
jury  to  decide  whether  meaning  is  such  as  is  im- 
puted by  the  innuendo,  1201. 
evidence,  120^ 
costs.  1204. 
see  Pleadings— LibeL 
SOCIETY : 

one  member  of  amicable  society  cannot  maintain  trofver 
against  another  for  taking  away  a  chattel  belonging  to 
theaociety,  1312. 

SOLVIT  AD  DIEM,  AND  SOLVIT  POST  DIEM: 
of  pleading  payment  at  common  law  and  by  statute,  555. 
if  bond  has  tain  dormant  for  20  years,  payment  will  be 

presumed,  557. 
doctrine  of  presumed  payment  first  laid  down  by  Lord 

Hate,  ib.  n. 
iMdorsements  of  receipts  for  inteTeat,  made  by  obligee 

before  20  years  elapsed,  will  rebut  presumption  of 

payment,  558. 
inaorsements  of  receipts,  after  £0  years,  not  admissible, 

559,  n. 
SPECIALTY: 

assumpsit  will  not  lie  on  a  specialty,  443. 
exceptions  to  this  rule,  ib.  n. 

STABLE-KEEPER: 

liable  for  the  negligence  of  his  servants,  398. 

STAGE-COACH : 

proprietor  of,  how  far  liable  as  common  carrier,  393. 
see  Carrier. 
STAMP: 

amount  of  stamp  duties  on  bills  and  notes,  306. 

on  {Policies  of  insurance,  908. 
stamp  must  be  of  proper  denomination,  300. 
^here  new  stamp  is  required  on  bill  of  exchange,  310. 

on  policy  of  insurance, 
911  n. 
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STANDING  CORN  : 

where  it  goes  to  detrisee  of  land,  ld06  n. 

STATUTE  MERCHANT  OR  STAPLE: 

in  what  order  to  be  paid  by  executors,  760. 

STATUTES: 

20  H.  3.  c.  4.  (stat  Merton)  approvement  of  common. 

424. 
52  H.  3.  c.  4.  (stat  Marlebridge)  driving  distress  out  of 

county,  669. 

unreasonable  distress,  674. 
c.  21.  who  may  take  replevin  of  distresses,  1131. 

3  Edw.  1.  c.  34.  (West  1.)  scandalum  magnatum,  1189. 

6  Edw.  1.  c.  1.  (stat  Gloucester)  s.  2.  costs,  1164. 

13  Edw.  1.  stat  1.  c.  2.  (Westm.2.)  pledges  to  prose- 
cute in  replevin,  1 138. 
writ  of  pone,  to  remove  phint, 
-  1140. 

'second  deliverance,  1 159, 1 160. 
c.  1 1.  process  of  execution  in  account, 

7.    escape,  60S. 
c.  23.  account  by  executors,  3,  767. 
c.  46.  approvement  of  common,  424. 

4  Edw.  3.  c.  7.  actions  by  executors,  766. 

25  Edw.  a  stat  5.  c  5.  executors  of  executors,  753, 

767. 
31  Edw.  3.  stat  I.e.  11.  administrators,  3,  767. 
34  Edw.  3.  c.  16.  fine  and  non-claim,  718. 
45  Edw.  3.  c  3.  exemption  from  tithes,  1230. 

1  R.  2.  c  12,  escape,  604. 

2  R.  2.  c.  5.  scandalum  magnatum,  1189. 

1 2  R.  2.  c.  2.  sale  of  offices,  69. 

c.  1 1.  scandalum  magnatum,  1 190. 

13  R.  S.  stat  1.  c.  13.  qualification  to  kill  game,  858  tu 
23  H.  6.  c.  10.  bail  to  sheriff,  566^ 

1  R.  3.  c.  7.  fine  and  non-claim,  718w 

3  H.  7.  c.  10.  costs — error,  1164. 

4.H.  7.  c.  94.  fine  and  non-claim,  717,  8. 
11  H.  7.  c  90.  discontinuances  by  wife,  717. 

7  H.  8.  c.  4.  recoverors— distress,  663. 

s.  3.  damages— costs,  1164. 
91  H..8.  c.  5.  s.  3.  administration,  767  n. 

c.  11.  restitution  of  goods  feloniously  stolen, 

1311. 
c.  13.  s.  5.  clergymen  trading,  177  n. 
c.  19.  damages,  costs,  &c.  1164. 
27  H.  8.  c.  90.  tithes,  1937* 


IKDEK. 

98  H.  &  c.  15.  wilful  destruction  of  sh4p»---triiB{,  9SK  ol 
81  H«  8.  c  13.  $•  91.  4Mohil;ioa  of  leligkMis  houaet, 

1237. 

38  H.  8.  c  1.  Stat  of  wflls^  833. 

c.  9.  B,  3.  KmitatiOD  of  avowry,  1 157. 
c.  7.  8.  7.  recovery  of  tithes,  1996. 
Cft  98.  lni&  by  tenam  in  tail,  717. 

39  H«  8.  c  98.  s.  6.  act  of  husband— discontinuance,  7i8L 

a  98.  desocnt  toUisg  entfy,  715. 

c.  34.  oorenant — assignees  of  reversion,  478, 9. 

c  as.  s.  I.  fine  witii  proclamations,  719  ii. 

c  M.  s»  1»  dtebt  for  lent  serrice,  &c.  by  execu- 
tes, 598u 

c3S«s.i,  3,4.  distfcss— persona]  representa- 
tmv  &a  063,4. 

33  H.  8.  c«  aft  bond  to  thekiug,  761  n.  (91) 

34  It  35  BL  &  a  4.  bittknipt,  I89L — (correct  text  where 

H.  1.  should  be  H.  8.) 
37  H.  8k  a  ft  a.  a.  umiy,  551. 
9  43  fidv.  «L  c  13.  s.  1 , 9,  3,  4,  5, 6.— tithes,  1998  to 

1944. 
3  4  4  Edw.& &  3.  ap|Moremeftt»  424. 
t^ttO  Edw.  6.  c  la.  sale  ^offices^  69, 54a 
1  &  9  Ph.  &  M.  c  191  driviu:  distress  out  of  hundred. 


a  3.  deliyeiy  of  distresses,  1131. 
9  Ph.  fr  M.  c  7«  aala«fi  horses  in  market  overt,  130a 
5  Eliz.  c.  ft  perjujy,  84a 
13  Eliz.  a  5«  fnuKiul0Dl  oanv^anoe,  585^ 
c  7.  s.  1.  bankrupt^  178, 184. 
c  S.  usury,  669L. 
c.  10.  s.  3.  churcbleasesv  1941. 
c.  9a  SQCtor'alMtte^  1958. 
M:  Eiiz^  cw  a.  s.  9.  order  of  fiUation^  88d  n. 
c.  5.  s.  1.  infonner,  695. 

s.  3.  compouiidtn^  penal  actions,  iK 
97  Eliz.  c.  8.  error,  1 1^5. 
31  Eliz.  c.  5.  s.  5.  limitation  of  actions,  619. 
c  6..  simony,  590^  to  531. 
c.  19.  sale  of  horses  in  maritet  otert,  IdOa 
43  Eliz.  c.  &  8.  9.  costs,  49. 
1  Jac.  1.  c.  15.  S.9.  bankrupts,  178, 184. 

Si  la  suEinYonsi  877. 

s.  14.  paynients  to  bankrupt  protected, 
995. 
c.  91.  pawnbroker,  1310; 
c.  97.  s.  6.  qualification  to  kill  game,  858  iu 


INDEX. 

3  Jac.  1.  c.  7.  8.  1.  attornies,  l60. 
c.  8.  costs  in  error;  1165. 
a  13. 8.  5.  qualification  to  kill  deer^  858  n. 
c.  15.  8.  4.  costs,  159. 
7  Jac  1.  c.  5.  officers,  31, 885. 

c.  11.  s.  0.  qualification  to  kill  game,  858  n. 
21  Jac.  1.  c.  4.  penal  actions,  629, 3. 

c.  13,  8.  5.  venue  in  actions  against  J.  P*  tec. 
costs,  29,  879. 
91  Jac.  !•  c.  16.  Stat,  of  limitations,  s.  1,  9.  p.  722. 

8. 3.  p.  4, 14, 133,  601, 605, 1158, 1196, 
1949.  8.  4.  p.  149.   8.  5.  p.  1 153,  1289. 
8.  7.  p.  145,  1196. 
s.  6.  costs,  1204. 
c.  17.  s.  2.  usury,  252. 
c.  19.  s.  2.  bankrupts,  1859  s.  15.  p.  178. 
8.  1 1.  reputed  ownership,  206. 
8. 1 4,  bankrupt,  226. 

12  Car.  9.  c.  13.  s.  2.  usury,  552. 

c.  18.  navigation  act,  1262. 

13  Car.  2.  stat  2.  c.  1.  corporation  act,  1107- 

16  Car.  2.  c.  6.  wilful  destruction  of  ships,  1003. 

c.  7.  8.  2,  3.  gaming,  1343.    . 
•  16  &  17  Car.  2.  c.  8.  jeofails,  626, 1254. 

8.  1.  pleading  omission,  30. 
.    8.  3.  bail  in  error,  741. 
&  4.  damages,  costs,  741. 

17  Car.  2.  c.  7.  replevin— 1160, 1,  9,  3. 

c.  8.  administrator  de  bonis  non,  754. 
22  &  23  Car.  9.  c.  9.  costs,  40, 1290. 

c.  25.  8.  2.  appointment  of  game-keepers, 
860. 
s.  3.  qualification  to  kill  game,  858. 
95  Car.  9.  c.  9.  test  act,  1108. 

29  Car.  2.  ad.  s.  1.  statute  of  frauds,  802.  s.  2.  ib.  8.  3. 

p.  481,  806. 
8.  4.  agreement,  49, 169,  772,  806. 
8.  5.  p.  831.  8.  6.  p.  844.  s.  12.  p.  833. 
8.  17.  p.  824. 
c.  7.  8.  6.  Sunday,  876, 1167. 

30  Car.  2.  c.  7.  s.  2.  executor  de  son  tort,  764  n. 
.  2  W.  &  M.  c.  5.  8.  8.  sale  of  distress,  670. 

8.  8.  loose  corn  and  hay — distress,  661. 
8.  4.  pound  breach— *daniages— costs, 
672,  3. 
3  &  4  W.  &  M.  c.  19. 8.  94.  carriage  of  goods,  406. 

c.  14.  devisee  chargeable  with  heir, 
444, 587. 
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ft.  5.  liability  of  beir  after  alienaltop, 

585. 
8.  6.  rienfi  per  descent,  585,  6. 
4  *&  6  W.  &  M.  c  18.  filing  informations,  1100. 

c.  90*  s.  9«  dogget  of  judgments^  761  b. 
c.  S3.  8.  4.  game-keepers,  865. 

8.  10.  costs,  1$94. 
c.  $4.  s.  1$.  executor  of  executor,  764  o. 

7  &  8  W.  3.  c  4.  Treating  Act^  638. 

c.  6.  8.  8,  9.  recovery  of  titbes,  1296, 7. 
c.  22.  8  21.  registry  de  novo,  1173,  8. 
c.  34.  tithes — qualters,  1227- 

8  &  9  W.  3.  c  11.  s.  1.  costs  on  acquittal,  41,  1164, 

1329. 
8.  2.  costs  in  error,  1165. 
8.  3.  costs — tithes,  1236. 
8.  4.  wilful  and  malicious  trespass — 

costs,  41, 195. 
8.  8.  assigning  breaches — damages — 
judgment,  578,  9,  80, 1. 
c.  27. -escape,  608,  612,  615. 

9  &  10  W.  3.  c.  17.  bills  of  exchange,  prote8t,  339,  40. 

s.  3.  lost  bills,  342. 
c  44.  East  India  Company,  monopoly,  954. 
11  ft  It  W.  3.  c.  9.  costs,  40  n. 
1  Ann.  staC  2.  c.  6.  s.  2.  escape,  6Q5. 

c.  9.  s.  4.  wilful  oestructjon  of  ships,  926  u. 

3  &  4  Ann.  c 9*  s.  1.  promissory  notes,  317. 

8.  4,  5, 7,  8.  bills  of  exchange,  protest, 
340,  1,2. 

4  Ann*  c.  16.  s.  1.  exception — pleading,  SO. 

8. 4.  pleading  several  matters,  626, 1148. 
^  6,  7.  venire,  626. 
8. 8.  view,  1292* 

8. 12.  paj^mentof  bond,  555. 

8. 13.  bringing  principal,  &c.  into  court, 
578  n. 

8. 16.  bringing  action  after  claim,  687»  726. 
8.  19.  limitation  of  actions,  146. 
8.  20.  assignment  of  bail  bond,  572. 
8.  27.  account,  2, 3,  6. 
6  Ann.^c.  14.  s.  2, 3,  4.  game— sale  of,  &c.  862,  3, 866. 

6  A  nn.  c.  22.  s.  9.  Bank  of  England,  299. 

7  Ann.  c.  12.  s.  3.  ambassador,  &c.— distress,  663. 

8.  5.  bankrupt,  178  n.,  203. 

8  Ann.  c.  14.  s.  6, 7.  distress  after  lease  determined^  666, 
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Q'Aon.  c.   6.  B.  57*  auur^nces  on  marriages,  804  n* 
c.  14.  gaming,  317,  543, 1344,  5. 
c.  SO.  8.  1,  $,  7.  mandamus,  1061, 2. 

s.  4.  guo. warranto,  1101. 

8.  5.  j  udgment— •costs,  1 LS5. 
c.  95.  s.  1.  gamekeepers,  860. 

8.  9.  game — sale  of,  865. 

8.  3.  destroying  game  in  niffht  time,  866. 

10  Ann.  c.  15.  s.  3.  bankrupt— liability  of  partners,  941. 
19  Ann.  stat.  9  c.  19.  simony,  548, 9. 

c.  16.  s.  1.  usury,  317* 

3  Geo.  1.  c.  11.  game-keepers,  860. 

c.  13.  pilotage,  984  n. 
c.  15.  s.  8.  oeath  of  sheriff,  614. 
.  4  Geo.  1.  c.  19.  wilful  destruction  of  ships,  996  n. 

6  Geo.  1.  c.  18.  8. 12.  insurance,  64,  914. 

7  Geo.  1.  <;;  91.  8.  9.  bottomry,  1009. 

s.  14.  pilotage,  984  n. 
c.  31.  bankrupts*  securities  payable  at  future 
day,  959. 

8  Greo.  1.  c  ]  9. 8. 1  •  action  of  debt,  game,  866. 

c.  94.  s.  7.  seamen's  wages,  L187- 

11  Greo.  1.  c.  4.  election  of  mayors,  &c.,  1038, 9. 

c.  99*  8.  6, 7-  wilful  destruction  of  ships,  926  n. 
c.  SO.  8.  43.  assurance  companies— pleading, 

518,951. 

9  Geo,  9.  c.  92-  s.  13.  set-off,  147,  590,  569, 1158. 

c.  93.  8.  93.  attomies'  bill,  161,  621  n./?^ 
c.  94.  bribery,  698, 639.  / 

c.  36.  8. 1, 9, 7, 8, 9, 13.  seamen-rwages,  1179, 
80,  81  n. 
8.  3,  5, 6.  penalties  for  desertion,  1180,  1. 

4  Geo.  9.  c.  98.  s.  1.  tenants  holding-  oyer  afler  notice, 

599,  3,  4. 
8.  9.  ejectment— entry  for  rent  arrear,  711. 
s.  4.  payment  or  tender  of  rent — stay  of 

proceedings^  ib. 
8.  5.  rent  seek,  &c.— distress,  658. 
i  G.  9.  c,  90.  pilotage,  984  n. 

c.  30.  8.  7.  general  plea  of  bankruptcy,  241. 

8. 9.  second    bankruptcy,    compounding 

with  creditors,  946, ^950* 
8.  11.  bankrupt,  certificate,  87. 
8.  19.  avoiding  certificate,  947. 
s.  29.  bankrupt,  written  securities  payable 

at  future  day,  958, 260. 


INDEX- 
8.  93.  fmad-^petitiomng  creditor'B  debt, 

8.  24.  bankrupt.  186.  b.  39.  p.  178, 179  n- 

8. 40.  p.  183. 
8.  S8.  8et*ofi;  and  mutual  credit,  252: 

7  G.  9.  c.  8.  atock-jbbbing  act,  329. 

c.  15.  liability  of  8bip-owiiers»  404. 

c;  90. 8.  ]•  mortgage-*«tayof  proceedings,  663  n. 

8  G.  9.  c.  94. 8.  4,  5.  set  o£F,  Uf,  151,  569,  3,  4. 

9  G.  9.  c.  38.  bribery,  639. 

11  G.  9.  c.  19*  8. 1,  9,  7*  fraudulent  removal,  distress, 

667  n. 
11  G.  9.  c  19.  8. 8.  growing  crops,  &c.  distress,  668, 678. 

8. 19.  ejectment,  notice  to  landlord,  709- 

8. 14.  action  for  use  and  occupation,  1330. 

8. 15.  executor  of  tenant  for  life,  appor- 

tionmoit  of  rent,  600,  767. 

8. 18.  double  rent— distress,  595,  659. 

s.  19.  irregularity  in  distress,  674, 1311. 

8.  91  general  issue,  1968. 

8.  99.  avowry  for  rentarreaf,  1154. 

i:  93.  sureties  in  replevin,  1134. 
19  G.  9.  c.  13.  8. 5, 6.  attomies,  161  n.,  165. 
13  O.  9.  c.  19.  horse  racing,  1345. 
15  G.  9.  c.  13.  8.  5.  Bank  of  England,  999. 

1 7  G.  9.  c  38.  s.  8.  distress  for  poor's  rate— trespasser  ab 

initio,  674. 

18  G.  9.  c.  34.  s.  11.  borse  racing,  1345. 

19  G.  9.  c.  39. 8. 1.  payments  by  bankrupts  protected,  998. 

c.  34.  8.  16.  seizure-:— costs— damages,  1310. 
c.  37.  B.  1,  9, 3.  assurance — interest,  985, 1349. 
8.  4.  re*aS8urance,  985. 
8.  5.  bottomiy,  1069. 
91 G.  9.  c.  98. 8.  3.  carriage  of  goods,  406. 
99  G.  9.  c.  47.  8. 6.  Southwark  Court  of  Requests'  Act, 

159  n. 

93  G.  9.  c.  33-  8. 1^.  suggestion— costs,  151, 158  n. 

94  G.  2.  c.  18. 8.  3.  venire,  696. 

c.  40.  Gin  Act,  60. 

c^  44. 8. 1,  3,  5.  notice  of  action  against  J.  P., 

ooU,  1,  2,  Of 

8. 9.  tender  of  amends,  881. 
8.  4.  bringing  money  into  court,  ib. 
8.  6.  demand  of  copy  of  warrant,  883^ 
s.  7.  verdict — costs,  883,  4. 

8.  8.  littiitation  of  action  against  J*  P.,  &c. 
884. 
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95  G.  9.  c.  6. 8. 1, 9,6*  ftitesthig  execution  Of  wills^  849. 
G.  9.  c.  9.  game — limkatioD  of  sction,  866,  8  n. 

o.  10.  B.  6.  compeniatioB  for  saving  ship  or  goods, 

1886. 
€.  3d*  Hiamriage  act»  1 6  to  99. 
98  G.  9.  c.  1 9.  s.  i,  9.  game-Hsale  of,  869  n. 
31  G.  €•  c.  40. 6«  11.  mAor^  787,  printed  785. 
9G.  3.  c.  19.  s.  1.  gMie,  867.  for  190. d.tead  9G.  3. 

8. 5, 6.  cOBt8»  866. 
4  G.  3.  c  S3,  bankrupt,  186. 
7  G.  3.  c.  40.  carriage  of  goods,  407. 

13  G.  9.  c.  (5.  ^me,  866. 

8«  12.  costa,  ib. 
c  78.  highway,  1«87. 
c.  80.  game,  866. 

14  G.  3.  c.  48.  8.  1,  2,  3,  a68UFan6eon  lives,  1004,1343. 
17  G.  3.  c.  30.  s.  10.  auction  duty,  171  n. 

19  G.  3.  c.  66.  8.  5,  6, 7, 19;  auction  duty,  173.  tk'. 
21  G.  3.  c.  63.  marriage  in  chapels  erected  since  Mar- 
riage Act,  ibn, 
25  G.  3.  o.  25.  s.  1,  9, 3.  ransom  of  Vesselsy  9S0,  i. 

93  G.  3.  c.  70.  8.  ^  34.  protection  of  excise  officers,  90, 

97  n. 

94  G.  3k  c.  47.  8;  35.  protection  of  custom-house  officers, 

30. 

25  G.  3.  c.  44.  policies  of  insursHCe,  897,  8. 

c.  50.  8.  9.  deputations  of  game-keepers^certifi- 
cate,r  861,  printed  865. 

26  G.  3.  c.  57-  8.  38.  deeds  executed  hi  E.  I. — evidence, 

M4. 
c.  Oa  registry  of  ship^  1169,  H71,  73,  4. 
c.  86.  liability  of  ship-owners,  405. 

27  G.  3.  c.  1.  insurance  on  lottery  tickets,  894  n. 

c.  29.  parishioner*— witness,  626. 
2d  G.  3.  c»34.  s»  14.  registry  of  ships  de  novo,  1178. 
c.  37.  s.  90.  auction  duty,  1-73  n. 
c.  56.  policies  of  insurance,  898. 

31  G.  3.  c»  25.'stamp^bills  of  exchange,  309  n. 

c.  35.  Witnesses, 

a  39.  seamen,  1181,  2. 

32  G.3.  c.  58.  limitation  of  time  as  to  quo  warranto  in- 

formations^ 1111,  1119. 
c.  60.  libel— verdict,  1099. 

34  G.  3-.  c.  68.  registry  of  ships,  1136,  7,  8, 1140,  1170, 

1,  9,  3,  4,  8i 

35  G.  3.  c.es.  Si  13.  poliCjF-'-statnp,  &10,  11  n. 
37  G.  3.  c.  45.  8.  9.  Bank  Act,  154  D. 
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c.  73.  seamen— wages,  1182,  3. 

c.  78.  pilotage,  984  n. 

c  136.  stamp— bills  of  exchange^  309. 

38  G.  3.  €•  78.  newspaper-^^ublication,  1020. 

c.  87.  ^  !•  4,  5,  aosence  of  executor  beyond 

sea,  7^5,  6. 
8.  6.  infant  executor,  765. 

39  G.  3  c  34.  8  3.  game,  867,  8- 

42  6.  3.  c.  85.  8.  6.     protection    of    persons    holding 

public  employment,  29. 
43.  6.  3.  c.  18.  amendment  of  Bank  Act,  154  n. 
c.  46. 8.  4.  action  on  judgment— <x)6t8, 591. 

43  Gea  3.  c  57.  convoy,  970,  1. 

c.  127.  8.  6.  stamp—bills  of  exchange,  309. 

c.  141.  protection  of  J.  P.,  884. 

c.  15?.  pilotage,  984  n. 

c.  160.  8.  39,  40,  41.  Prize  Act,  9223. 

44  Geo.  3.  c*  77.  marriage  in  chapels  erected  since  Mar* 

riage  Act,  16  n.^ 

45  Geo.  3.  c.  124.  bankrupt,  186. 

46  Geo.  3.  c.  135.  bankrupt,  225,  6,  7,  8. 

48  Geo.  3.  c^55.  duty  on  game  certificates,  871. 

c.  85.  s.  6.  actions  against  persons  holding  pub- 
lic employments— venue,  879,  80. 

c.  93.  8.  2.  appointment  of  game  keepers,  860. 

c.  1 29.  dischaiige  of  debtors,  611,  19. 

c.  127.  marriage  in  chapels  erected  since  Mar- 
riage A  ct,  17  n. 

49  Geo.  3.  c.  118.  bribery,  631.    * 

c.  121.  8.  2.  bankrupt— «xecution,  227. 
8.  6.  bankrupt-— assignees,  248. 
8.  8.  surety  for  bankrupt  may  prove 

under  commission,  243. 
8.  9.  bankrupt— ^proof  of  debt  paya- 
ble at  future  day,  261. 
■   8. 10.  bankruptH-commission  proof  of 
trading,  &c.  254. 
8.  19.  bankrupt — action  against   as- 
signees, 238. 
8.  14.  creditor  suing  estopped  from 

proving,  248,  9. 
8.  ig.  bankrupt — ^lessee,  945. 
Geo.  3.  c.  S9.  pilots,  984  n. 

c.  93.  gamekeeper's'certificate,  861,  871  n. 
c.  146.  registry  of  marriages,  21  n. 

53  Geo.  3.  c.  197*  8. 5.  tithes,  limitation  of  actioiv,,  1249» 

54  Geo.  3.  c.  141.  game*  872. 
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-55  Geo,  3.  c.  68.  Highway,  &c..l'287«and  n. 

c.  184.  stamp  duties^— bills  of  exchange,  306 
to  308. 
insurance,  d08  to  610,  1007. 
8.  37*  administering  without  probate, 
750. 
c.  102.  copyhold— Hsurrender  to  the  use  of 
will,  835. 
56  Geo.  3.  c.  130.  game,  866. 

c.  137-  bankrupts,  225. 
58  Geo.  3.  c.  75  Game,  867. 

58  Geo.  3.  c.  93.  bills  of  exchange  not  void  for  usuiy 
without  notice,  318. 
STOCK: 

where  bond  for  securing  money  paid  for  stock-jobbing 

differences  is  good,  92  n. 
bill  of  exchange  given  for  the  amount  of  stock-jobbing 

differences  cannot  be  enforced,  391,  2. 
dividends  in  the  public  funds,  not  apportionable,  600  n». 

STOLEN  HORSES: 

statute  regulations  as  to,  1300. 

STRANDING:  f 

loss  by,  997. 

STRANGER: 

covenant  for  act  of»  499  and  n. 

SUBSCRIBING: 

witness,  532,  993. 

SUBSCRIPTION: 
of  wills,  832. 

SURCHARGE: 
of  common,  427. 

SURETY: 

if  a  creditor  give  time  to  the  principal  debtor,  thecoU 

lateral  sureties  are  discharged,  362. 
principal  cannot  be  released  without  its  operating  for  the 

benefit  of  the  surety,  384. 

SURGEON : 

whether  a  surgeon  and  apothecary,  not  qualified,  is  to 
be  considered  as  an  inferior  tradesman  within  the  stat 
4  &  5  W.  and  M.  c.  23.  s.  10.,  1994. 

SURRENDER: 

defcndant  discharged  out  of  custody  on  giving  bail  bond 
cannot  surrender  himself  without  assent  of  sheriff. 
-574  and  n.  * 


INDEX. 

by  Stat  of  ffaude,  leasee,  ice.  cannot  be  surrendered 

without  deed  or  note  in  writing,  806. 
heir  of  copyhold  estate  may  surrender  before  admit- 

fance,  68d  n* 
until  admittance  of  surrenderee^  copj^hold  remains  in 

surrenderor,  ib. 


TAX: 

a  wager  on  the  amount  of  a  tax  is  ill^gd,  1348. 
covenant  to  pay  property  tax,  void,  464,  5. 

TENANCY : 

at  will  not  favoured,  688w 

TENANT: 

tenants  wilfully  holding  over  after  notiq^  given  by  land- 
lOfd,  forfeit  double  Uie  yearly  vaiu^  5M,  3^  4% 

tenant  holding  over  under  a  fair  claim  of  righ^  does  not 
hold  over  wilfully,  592,  3  n. 

tenants  holding  over  after  notice  given  by  tbemadves, 
are  liable  to  double  rent,  595,  6. 

what  things  are  considered  as  fixtures  as  between  land- 
lord and  tenant,  1306,  7- 

under  a  lease  for  fourteen  or  seven  years,  the  tenant  only 
has  the  option  of  determining  it  at  the  end  of  tlie  first 
seven  years,  444  n, 

see  Notice  to  Quit 

TENANT  IN  COMMON  : 

may  maintain  account  against  his  companioii,  2. 

how  the  declaration  must  be  framed,  ib. 

how  he  must  declare  in  ejectment,  702. 

what  acts  of  tenant  in  common  shall  amount  to  an  oyster 

of  compeaioii,  734,  5. 
one  tenant  in  common  may  maintain  trespass  against  his 

compaoion  Um  mesne  profits,  744. 
one  tenant  in  common  cannot  maintain  trover  against  his 
companion,  except  where  there  has  been  a  destruc- 
tion, or  something  equivalent  to  destruction,  of  the 
chattel,.  1313« 
tenants  in  conunon-  must  join  in  actions  relMtng  to  per- 
sonalty, 
as  m  an  avowry  fbv  taking  oaMtedamags  feasant, 

11:50. 
and  on  stat  for  not  setting  forth.  Ittfae»  1847. 
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tenants  in  common  may  join  in  action  for  a  nusance, 
1085. 

TENDER: 

plea  of,  in  assumpsit,  152. 
what  shall  be  a  good  tepdeF,  153. 
at  what  time  the  tender  must  be  made,  15^. 
.  tender  to  agent  authorized  to  receive  paym.ent  is  good, 

ib. 
in  what  form  a  tender  must  be  pleaded,  ib. 
cannot  be  pleaded  after  imparlance,  156. 
of  the  replication  to  a  plea  of  tender,  157. 
after  a  tender  there  cannot  be  a  nonsuit,  ib.  seid  qua^. 
tender  and  refusal  equivalent  to  performance,  110. 
tender  and  refusal  will  not  support  plea  of  payqpent  after 

the  day,  557. 
tender  of  amends  or  arrears  before  distress  makes  it 
unlawful,  1153,  7. 

after  distress,  and  before  impounding, 

makes  detainer  unlawful,  it). ' 
cannot  be   pleaded  in  replevin  under 

Stat  21  Jac.  1.  c.  16.,  lloS*  4. 
but  may  in  trespass,  1289. 
latitat  may  be  replied,  ib. 

T^RM: 

outstanding,  where  it  bars  an  ejectment^  679^ 
enlargement  of,  704  n. 

TIMBER: 

timber  trees  of  SO  years*  growth  arc  exempt  from  tithe, 
1230. 

landlord  may  maintain  trover  for  timber  cut  down  dur- 
ing continuance  of  lease,  1297. 

tenant  for  life,  without  impeachment  of  waste,  is  enti- 
tled to  timber  at  the  moment  when  it  is  cut  down,  ib. 

trustees  of  an  estate  per  autre  vie  cannot  maintain  tro- 
ver for  trees  felled;  ib. 

TITHES : 

definition,  1225. 

remedy  for  by  stat  32.  H.  8.  t.  7v,  1296. 

by  assumpsit  for  a  composition,  ib. 

proof  necessary  to  support  this  i^ption*  ib. 

interest  not  recoverable  unle89  day  fixed  for  payment,  ib. 

sed  qua^ 
remedy  for  recovering  small  tithes  under  40s.,  by  appli- 
cation to  two  J.  P.,  ib.,  1227^ 
incase,  of  qu^kers,  1227* 
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land-owner  may  maintain  an  action  against  titbe-owner, 

for  sufferins  tithe  to  remain  on  the  land  an  unreasoa* 

able  time  after  it  was  set  out,  108'Z. 
but  this,  action  cannot  be  maintained,  unless  tithe  baa 

been  duly  set  out,  ib. 
faow  the  tithe  of  bay  should  be  set  out,  ib.,  1083. 
noiice  of  setting  out»  not  required  by  common  law  but 

may  be  by  custom,  1084. 
provisions  of  stat  2  &  3  Ed w.  6.  c.  13.  for  not  setting 

QUt  tithes,  1228. 
first  section,  ib. 
when  actions  of  debt  were  first  brought  on  tliis  statute, 

122d. 
predial  tithes,  ib. 
^hait  are  such,  ib. 

where  tithes  of  wood  may  be  taken,  1230. 
timher  trees  of  20  years'  growth,  where  exempt,  ib. 
mere  non-payment  of  tithes,  for  more  than  40  years, 

will  not  exempt  party  from  paying,  1231. 
sparol  agreement  for  retaining  tithes  is  ^ood,  1232. 
what  notice  must  be  given  to  determme  a  composition, 

ib.1233. 
composition  determines  on  death  of  an  incumbent,  and 

is  not  binding  on  successor,  1234.    ' 
second  section  of  stat  2  k3  Edw.  6.  relating  to  the  re- 
medy in  Ecclesiastical  Court,  and  costs,  1235,  6. 
third  section,  as  to  tithe  of  cattle  feediag  on  waste,  I'b. 
fourth  section,  as  to  exemptions : 

1.  by  laws  of  the  realm,  12«16. 

2.  statutes,  1237. 
S.  privily,  ib. 

1.  by  papal  bull,  ib.   . 

2.  by  composition,  ib. 

3.  by  order,  as  Cisterttans,  Templars,  Hospi« 

tallers,  ib.  '  « 

4.  unity  of  possession,  1238. 
of  exemptions  by  laymen  at  common  law  : 

1.  by  composition  real,  1240. 

2.  de  modo  decimandi,  ib. 
definitions  of  composition  real,  ib. 
evidence  to  support  it,  1241. 

fifth  section, « relating  to  barren  heath  or  waste  ground, 

beine  exempt  for  seven  years,  ib. 
what  shall  be  considered  as  barren  land,  1241. 
of  the  persons  to  tvhom  tithes  are  due : 

rector,  king,  vicar,  1244,  5. 

by  whom  action  on  stat.  may  be  brought,  1246. 
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party  bringing  action  must  be  entitled  to  tithes  at 

time  of  severance^  ib.        *        \ 
action  must  be  brought  by  party  grieved  only^  ib« 
may  be  maintained  by  executors,  but  not  against.    ' 

against  whom  the  action  may  be  brought,  ib. 
declaration: 

not  necessary  to  set  forth  title,  ib. 
evidence : 

possession  prima  facie  evidence'of  title,  1949. 

what  may  be  given  in  evidence  on  general  issue, 
1261. 

modus — ^nature  of,  1951. 
see  Judgment — Pleading»--VerdiGt. 

TRADE: 

infant  cannot  trade,  126. 

what  bonds  in  restraint  of  trade  are  good,  538. 

TRANSITUS : 

stoppage  in  transitu,  1^06. 
doctrine  of,  ib. 

owes  its  origin  to  courts  of  equity,  but  is  now 
a  legal  right,  ib. 
who  shall  be  considered  as  capable  of  exercising 

this  right,  1207. 
under  what  circumstances  the  transitus  shall  be 

considered  as  continuing,  1909* 
when  the  transitus  is  determined,  1217* 
bow  fiir  the  negociation  of  the  bill  of  lading  may 
tend  to  defeat  the  right  of  stopping  in  transitu, 
1223- 

TREATING: 

at  elections,  638. 

TRESPASS: 

of  trespass  quareclausum  fregit,  12^5. 

where  it  may  be  maintained,  1266. 

plaintiff  must  have  exclusive  possession,  ib.  n. 

out  tortious  possession  sufficient  against  wrong- 
doer, 1«58. 

of  trespass  for  taking  goods,  1959* 

constructive  possession  sufficient  to  maintain  the 
action,  ib. 

trespass  lies  for  gleaning,  1260. 

where  trespass  will  not  lie,  .1261,  2,  3,  4. 

of  ike  declaration  :  1264. 
venue,  ib. . 

Vol..  u.  .  3D 


INDEX. 

cf  aUegiog  the  oommksioii  of  the  tinpasB  posi- 
tivdy,  and  not  by  way  of  recital,  ib«  1265. 

day,  ib, 

of  the  ooDtimiando,  ib. 

in  trespasi  for  taking  goods,  the  goods  must  be 
specified,  1967. 

and  that  they  were  the  plaintiff's  goods,  ib. 

how  to  declare  for  taking  deer,  ib.,  1S68. 
tjf  ihe  general  issue : 

title,  lease  for  years,  &a  may  be  given  in  eri- 
dence  under  the  general  issue,  1268. 

but  not  profit  a  prendre  or  easement,  ib. 
of  ike  common  oar^  or  liberum  tenementum:  1S71* 

history  of  this  plea,  and  different  forms  in  which 
it  was  pleaded,  1S71»2. 

of  the  new  assignment,  ib. 

inconveniences  resulting  from  the  common  bar 
and  new  assignment,  1273. 

rules  of  court  for  the  remedy  of  these  inconve- 
niences, ib. 

see  Accord  and  Satisfaction — ^Estoppel— License 
—Process    Way— Tender— Costs. 

TROVER: 

definition  of  this  action,  1286. 

requUUei  la  mmmiaim  the  action: 

1.  absolute  or  special  propeii^,  \286. 

nature  of  absolute  property,  1297. 

the  rieht  of  propeiW  must  be  complete,  1300. 

specid  property  defined,  1902. 

cases  illustrating  the  nature  of,  ib. 

2.  right  of  possession,  1304. 

3.  trover  will  not  lie  for  things  fixed  to  the  free- 

hold, 1305. 
what  shall  be  deemed  fixtures  as  between  heir 
and  executor,  executor  of  tenant  for  life  and 
remainder  man,  landlord  and  tenapt,  1305, 6. 
what  things  tenant  may  remove,  1306,  7« 
where  standing  com  belongs  to  devisee  of  land, 

ib.  n. 
4«  wrongful  amvenBion, 

what  9hall  be  considered  as  a  conversion, 

1307. 
5y  vikom  trover  cannot  be  maintained : 

by  one  tenant  in  common,  &c.  against  another,  1312. 
but  if  tenant  in  common  destroy  the  thing  in;  com- 
mon, trover  will  lie,  1S13. 


INiy£3L 

rule  that  tenant  in  common  cannot  maintain  trover 

against  his  companion,   holds  only  where  the 

law  considers  the  possession  of  one  to  be  the 

possession  of  both,  1314. 
that  all  the  part  owners  have  not  joined  can  be 

pleaded  in  abatement  only,  ib. 
declaration : 

▼enue^  1315« 
form  of  declaration,  ib* 
how  the  goods  must  be  described,  ib. 
how  possession  must  be  stated,  1316. 
of  trover  by  and  against  husband  and  wife,  1316, 7* 
plea : 

not  guilty,  1317. 

what  may  be  given  in  evidence  under  it,  ib» 
statute  of  limitations,  1316. 
evidence : 

what  necessary  to  support  the  action,  1324, 
of  proving  instruments,  &a,  ib. 

debenture,  ib. 

certificate  of  ships  registiy,  ib. 
in  trover  for  a  ship,  what  proof  necessary,  1325. 
what  shall  be  eviaence  of  a  conversion,  ib. 
possession  must  be  proved  in  defendant  himself, 

1S2S. 
in  what  cases  the  court  will  stay  proceedings  on 
bringing  the  subject  matter  of  the;action  into 
court,  and  on  payment  of  costs,  1320. 

see  Costs — ^Judgment— Lien« 

TRUST  : 

under  what  circumstances  court  will  pfesume  an  out- 
standing term  surrendered,  679,  680. 

if  it  appear  that  legal  estate  is  outstanding  in  another 
person,  cestui  que  trust  cannot  recover  in  ejectment, 
680. 

devisee,  or  executor  in  trust,  may  be  a  witness  in  sup- 
port  of  the  will,  844. 


UNDER-LEASE: 

ix>  breach  of  covenant  not  t6  assign,  466. 

USE  AND  OCCUPATION : 

where  assumpsit,  for  rent  arrear  might  liave  heen  main- 
tained at  common  law,  1330. 

dDa 
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atat  II  O.  %.  c  19.  s.  14.  which  gives  the  actioD  fbt  ue 
■nd  occupation,  ib. 

lemarics  on  diis  Bection  of  the  statute  by  Eyre^  C  J., 
1330.  1. 

form  of  declantion,  1331. 

Msnble  that  the  oame  of  pariah  where  lands  lie  may  be 
omitted  in  the  declaration,  ib. 

use  and  occupation  lies  where  there  is  an  agreetnent  for 
lease,  thoi^h  by  deed,  1331. 

occupation  oT  tenant  of  defendant  is  occupation  erf"  de> 
..fendant,  1333. 

use  and  occupatioa  cannot  be  maintained  against  one 
person,  for  the  occupation  of  another,  unless  that  oc- 
cupation has  been  permitted  at  the  request  of  the  de- 
fendant, and  that  request  must  be  proved,  1334,  5. 

use  and  occupadon  lies  against  tenant  from  year  to  year, 
notwitbstandii^  his  bankruptcy,  1335. 

defendant  cannot  plead  nil  haouit  in  tenementis,  or  im- 
peach the  plaintiflTs  title,  1336,  7. 

defendant  cannot  shew  that  plaintiff'B  title  has  expired, 
ISS7,  8. 
USURY : 

where  bill  of  exchange  usurious  in  its  inception  is  void, 
317,  8. 

how  the  pkm  ot  uauiy  must  be  framed  to  debt  on  bond, 
552. 

bond  originally  good  cannot  be  avoided  in  the  bands  of 
a  bonl  fide  holder,  on  the  ground  of  subsequent 
usury,  ib.  553. 

substituted  securi^,  given  tm  security  tainted  by  usury, 
is  void,  553.    ' 


VARIANCE: 

what  will  be  fatal  in  assumpsit,  103,  3. 

in  an  action  on  a  bill  of  exchange,  364. 

on  a  promissory  note,  389 

immaterial,  between  writ  and  cMidition  of  bait-lxmd, 

568,  9. 
where,  on  the  face  of  a  receipt,  it  appears  that  money 
was  paid  tor  a  hoiae,  defenoant  cannot  prove  a  differ- 
ent considetatioD,  in  order  to  take  advantage  of  a  va- 
riance, 649. 
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material  variance  between  deed  declated  on  in  coyenant 
and  deed  produced  in  evidence,  may  be  taken  advan* 
tage  of  on  non  est  factum,  516,  7. 

immaterial  variance  between  parish  laid  and  proved  in 
ejectment,  7d7. 

in  recital  of  certificate  of  ahip^d  registry,  1170. 

VENUE: 

i>J  laying  the  venue  in  actions 

for  adultery,  13. 
assault  and  batteiy;  99. 
assumpsit,  100. 
covenant,  491* 
debt  on  bond,  dated  abroad, 

631. 
debt  on  judgment,  590. 
debt  by  executor  of  one 
seized  of  rent  service,  &c. 
592  n.        • 
debt  for  rent  arrear,  596. 
debt  for  escape^  614. 
on  penal  statutes,  023. 
ejectment,  702. 
false  imprisonment,  873. 
nusance,  1076. 
replevin^  1142« 
trespass,  1264. 
trover,  1315. 

VERDICT: 

in  actions  against  joint  trespassers,  verdict,  severing  the 
damages,  wilt  be  bad ;  but  may  be  cured  before  judg- 
ment, by  entry  of  nolle  prosequi  against  all  defendants 
but  one,  39* 

verdict  in  ejectment  shall  be  taken  according  to  the 
title,  789. 

in  debt  on  stat  2  &  3  E.  6.  for  not  setting  out  tithes, 
how  plaintiiT  shall  recover,  125$. 

where  there  has  been  ft  verdict  for  defendant  against  the 
weifffat  of  evidence,  the  court  will  not  grant  a  new 
trial  in  penal  actions  on  this  ground :  but  secus  in  an 
action  by  the  party  grieved,  as  in  debt  on  stat  2  &  S  • 
Edw.  6.,  for  not  setting  out  tithes,  1253. 

plaintiff  may  recover  in  tort  against  one  of  several  de» 
fendants,  though  others  are  acquitted,  870,  1253. 

if  a  verdict  be  found  on  any  fact  distinctly  put  in  issue, 
such  verdict  may  be  pleaded  by  way  or  estoppel  in 
another  action  lietween  the  same  parties  or  their  pri« 
vies,  1274. 
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VESTURA  TERRiE: 

penon  entitled  to  the  vesture  of  land  may  maintain  tret- 

VICTUALLER : 

under  what  circumstances  he  may  be  a  bankrupt,  179. 
VIEW: 

plaintiff  in  trespass  recovering  less  than  40#.,  is  not  enti- 
tled to  costs  of  increase,  merely  because  a  view  has 
been  had,  I99i. 

VOID  AND  VOIDABLE: 

whether  bond  of  infant  be  void  or  voidable,  554  n. 
what  covenants  are  void,  465. 

what  may  be  riven  in  evidence  on  non  est  factum  to 
avoid  a  bond,  536. 

VOLUNTARY  PREFERENCE : 

in  contemplation  of  bankruptcy,  200. 

VOTE: 

when  thrown  away,  1109. 

VOYAGE: 

illegal,  053. 


w. 


WAGER: 

policy,  985. 

introduction-- impolicy  of  considerii^  wagers  as  valid 
contracts,  1340. 

cases  where  the  wagers  have  been  holdento  be  legal,  1340. 
form  of  action  for  recovery  of  a  wager,  1342. ' 
of  illegal  wagers : 

1.  prohibited  by  statute,  1342. 
19  6.  £•  c.  37.  wager  policy  on  ships,  ib. 
14  G.  3.  c.  48.  wager  policy  on  lives,  1342, 3. 
16  Car.  «.  c.  7.  betting  at  horse  races,  1343. 
9  Ann.  c.  14.  gaming,  1344,  5. 
£.  contrary  to  public  policy,  1347. 

3.  leading  to  improper  inquiries,  1348. 

4.  injurious  to  third  persons,  and  leading  to  Ji 
evidence,  1348. 

WARRANT: 

part^,  justifying  under  warrant,  must  set  forth  in  bis 
plea,  86,  885. 


indecent 


INDEX. 

no  action  shall  be  brought  against  constable,  for  an  act 
done  under  a  justice's  warrant,  until  demand  of  copy 
of  such  warrant,  882,  3. 

WARRANT  OF.  ATTORNEY  : 
given  by  in&nt  is  void,  199» 

WARRANTY : 

of  the  sale  and  warranty  of  horses,  644. 

purchaser  of  horse  ought  to  procure  a  warranty,  other- 

wise  seller  is  not  liable,  except  on  the  ground  of  ffaud, 

ib. 
doctrine  of  sound  price  being  equivalent  to  wanuity  is 

now  overturned,  ib. 
roaring,  unsoundness,  645. 
form  of  declaring  on  a  warranty,  645,  C^ 
how  party  may  proceed  where  warranty  is  false 
trial  of  horse  means  a  reasonable  trial,  647. 
condition  of  sale  that  purchaser  of  horse,  warranted 

sound,  shall  return  it  within  two  days,  does  not  ^ex- 

tend  to  the  age  of  horse,  647,  8. 
how  to  declare  where  contract  of  warranty  is  bfieQ,640  • 
what  will  be  a  fatal  variancet  103. 
receipt,  containing  warranty,  if  stamped  with  receipt 

stamp,  will  be  good  evidence,  649* 
for  warranty  in  policies,  see  Insurance. 

WASTE  : 

breach  assigned,  that  defendant  had  committed  waste  is 
not  supported  by  evidence  that  he  had  not  used  the 
premises  in  a  husband«like  manner,  529* 

WATER  COURSE: 

twenty  years*  exclusive  enjoyment  of  water»  in  any  par- 
ticular manner,  affords  a  conclusive  presumption  of 
right  in  party  so  enjoying  it,  1078  n. 

see  Fishery. 

WAVER : 

of  notice  to  quit,  696. 
of  forfeiture,  698. 

WAY: 

of  the  different  kinds  of  ways,  1280. 
how  a  private  way  may  be  claimed, 

by  grant,  1981. 

prescription,  1283. 

custom,  1984. 

necessity,  1285. 
how  to  plead  a  right  of  way,  tS86. 
replication  thereto,  ib. 


( 
^ 


ia  what  cate  plaintiff  may  traverae  the  n^U  uid  gite  in 
evidence  an  order  of  two  J.  P.  for  stoppiog  the  way, 

if  there  has  been  an  adverse  enjovmeDt  of  a  way  for 

twenty  yeara,  it  may  be  preaumedf  to  be.  legal,  1077  a. 
and  this  rule  holds,  although  there'  has  been  an  extfo- 

guishmeut  of  the  right  by  unity  of  poaseasion  prior  to 

the  eiyoyment,  ib* 
where  a  dedicalioo  of  a  way  to  the  public  may  be  pie- 

sumed,  1930, 1. 
permitting  the  public  to  have  the  free  use  of  a  way  for 

MX  years,  is  sufficient  evidence  of  a  dereliction,  where 

no  bar  has  been  put  up,  ib.,  1981. 
dedication  of  way  to  the  public  is  not  a  transfer  of  the 

abaolute  property  of  the  soil,  I960.  .  . 

wh«e  |[ta);ttee  of  oceupation-way  may  ma^intain  an.  ^c- 
^^  tion  against  the  land-iowner  for  obstructing  it^  1080;  n. 
WHEiAT:  /  .  J,  f  ^     *  r 

how. titbable.  1083.  i  .      - 

WIFE:  ... 

oonfiaaion  of,  not  evidence  against  husband,  £4« 
See  Baron  and  Feme. 
WILL:  ,       .f  . 

of  personal  estate,  how  proved,  781. 

of  the  execution  of  a  i^ill  of  land,  833. 

will  of  CMMfboiJ  lum}  IB  not  within  the  statute  of  frauds. 

ib. 
surrender  to  the  use  of,  not  necessary,  833. 
devise  of  land  must  be  in  writings  ib. 
and  signed  by  the  devisor^  834. 
and  attested  and  subscribed,  836. 
til  the  presence  of  devisor,  8371 
'  by  three  tpiinesses,  838. 
it  is  not  necessary  that  witnesses  should  know  they  are 

attesting  a  will,  835. 
may  be  attested  by  a  marksman,  834  n. 
how  a  devise  of  land  is  to  be  proveiL  &*3k  v 
sixth  section  of  the  statute  of  frauds  relating  to  the  revo- 
cation of  wills,  844«  . 
of  the  different  acts  of  revocation,  845  to  849. 

_of  implied  revocatioBB,  849. 

WITNESS:  .     ,      ^ 

of  the  necessary  qualifications  of  usi^nisses : 

1.  use  of  reason,  838. 

9.  such  mligious  belief  as  to  be  sensible  of  the 

obligation  t^  an  oaUi,  9;3J9L      .'.  ;  . 

3.  not  convicted  of  any  infiunbiia'  crime,  ib. 

4.  not  influenced  by  interas^  793, 641. 


INDEX. 

» 

'  '  tD  disqimlifv  a  witness  on  ttreigroimd  of  bis  fiaving  beeh 

convicted  of  an  infamous  offence,  a  copy  of  the  judg* 

mient,  entered  on  the  record  of  conviction,  must  be 

produced,  840. 
certificated   bankrupt,  having  released  assignees,  may 

prove  property  in  himself,  but  cannot  prove  his  own 

act  of  bankruptcy,  264. 
Tind  this  rule  holds  on  cross  examination,  ib.     •> 
but  bankrupt's  declarations,  in  explanation  of  his  own 

act,  are  admissible,  265.  •      >         *  ^ 

where  an  uncertificated  bankrupt  may  be  a  witness,  266. 
where  a  creditor  may  be  a  witness,  ib*    •     .  - 
husband  and  grife  cannot  give  evidence  either  for  oragainst 

each  other,  995. 
acceptor  of  bill  of  exchange  may  prove  that  drawer  had 

no  effects  in  his  hands,  373. 
payee  and  indorser  may  prove  bill  9o\d  for  want  of  stamp, 

ib. 

or  for  usury,  ib. 
'in  an  action  by  indorsee  against  drawer,   payee  may  ' 

J>rove  consideration  for  indorsement,  373. 
orser  of  note  who  has  received  money  from  the  maker 
to  take  it  up,  may  prove  the  note  satisfied  in  an  action 
by  indorsee  against  maker,  399. 
book-keeper  to  carrier  is  a  good  witness  without  release, 

416. 
«o  a  joumevman  to  a  baker,  1066. 
or  a  clerk,  ib. 

so  .are  factors  and  brokers,  793. 

where  a  person  prescribes  for  common  by  virtue  of  a 
custom  within  a  parish,  parishioner  is  not  a  good  wit- 
ness, 4*28, 1151,  S  n. 
but  wliere  a  person  prescribes  for  common  in  respect  of 
a  messuage,  auotner  commoner,  claiming  common  in 
respect  of  another  messuage,  may  be  a  witness,  ib. 
execution  of  instrument  must  be  proved  by  subscribing 

witn€|s,  532,  84^. 
exceptions  to  this  rule  wli^re  subscribing  witness  be- 
comes interested,  533. 

or  infamous,  ib. 

or  is  absent  in  a  foreign  country,  ib. 
or  intelligence  cannot  be  obtained  of 
him,  upon  fair,  serious,  and  diligent 
inquiiy,  ib. 
production  of  aa  instrument,  in  pursuance  of  a  notice 
does  not  supercede  the  necessity  of  proving  it  by  sub* 
,   scribing  wttnbn,  843, 994. 

TOI..IX.  ax 


INDEX* 

party  aKtpiog  may  bt  a  witness  Mf.jprare  a  VoliHktaij 
CBGspe,  618. 

ID  sctkon  for  bribery,  party  giving  or  receiving  bribe  may 
prove  the  fact,  630. 

so  person  claiming  to  be  first  discoverer  may  be  a  wit- 
ness, 637* 

person  wbo  has  been  indicted  for  perjury  at  common 
law  and  pardoned,  is  a  competent  witness  638, 840. 

tfliiant  in  possession  cannot  be  a  witness  to  support  bis 
own  possession,  73d* 

a  person  wbo  is  employed  to  sell  goods^  and  is  to  le- 
ceive  for  bis  trouble  whatever  monqr  he  can  piocmre 
for  tiiem  b^ond  a  stated  sum,  is  a  competent  wit- 
ness to  prove  the  contract  between  buyer  and  seller, 
793, 

servant  is  a  good  witness  in  an  action  by  master  for  bat- 
tery of  servant,  1071. 

so  the  daughter  is  a  good  witness  in  an  action  brought  by 
the  iather  for  seduction,  107^ 

where  one  of  several  partners  may  bea  witness,  1G07,  & 

where  a  partner  cannot  be  a  witness,  1097. 

declarations  of  persons  under  whom  defendant  makes 
CMnizance  are  not  evidence  for  the  plaintiff,  1150, 

see  Evidence. 
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Nmo  LAW  BOOKS  fMUned  bg  J.  aid  W.  T.  CLARKE. 

Barndtomelf  prhUed  ha  tioo  large  volumet  royU  8«o  with  a  new  and 
oomprehennoe  Index,  price  ZL  6i*  in  boards. 

LORD  COKE'S  HRST  PART  of  the  INSTITUTES  of  the 
LAWS  of  ENGLAND ;  a  Commentary  upon  Littleton*  or  Treatisei 
Ob  the  Law  of  Real  Property;  with  Notes,  by  F.  Haroravk  and  C« 
BuTLBR,  Esqrs.  The  Seventeenth  Edition,  with  Additional  Notes. 
By  Charles  Butlbr,  of  Lincoln's  Inn,  Esq. 

An  Improvement  has  been  effected  in  this  Edition,  by  placing  the 
Notes  unoer  the  Text,  and  a  regular  system  of  pc^ng  and  reference 
adopted ;  the  want  of  which  in  tb  former  8vo*  Edition  was  much  felt, 
and  generally  complained  of. 

^  This  is  the  only  Edition  that  contains  Mr.  Butler*s  Notes. 

Also,  in  an  uniform  size. 
The  Second,  Third,  and  Fourth  Parts  of  Lord  Coke's  Institutes, 
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In  Svo.  price  ITs.rn  hoards, 

PRINCIPLES  of  CONVEYANCING ;  designed  for  the  Use  of 
Students.  With  an  Introduction,  on  the  Study  m  that  Branch  of  Law. 
By  Charles  Watkins,  Esq.  Barrister  at  L|w. 
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